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Court  of  Appeals  of  the  District  of  Columbia 


No.  4740. 

The  Royal  Baking  Powder  Company,  a  Corporation, 

Appellant, 


vs. 

The  Federal  Trade  Commission  and  John  F.  Nugent  et  al., 

Commissioners. 


a  Supreme  Court  of  the  District  of  Columbia. 

Equity.  No.  47284. 

The  Royal  Baking  Powder  Company,  a  Corporation, 

Plaintiff, 

vs. 

The  Federal  Trade  Commission  and  John  F.  Nugent, 
Charles  W.  Hunt,  Abram  F.  Myers,  and  William  E. 
Humphrey,  Commissioners,  Defendants. 

United  States  of  America, 

District  of  Columbia,  ss : 

Be  it  remembered,  That  in  the  Supreme  Court  of  the  Dis¬ 
trict  of  Columbia,  at  the  City  of  Washington,  in  said  Dis¬ 
trict,  at  the  times  hereinafter  mentioned,  the  following 
papers  were  filed  and  proceedings  had  in  the  above-entitled 
cause,  to  wit : 


1 — 4740 
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1  Filed  at  Law,  No.  72173,  Oct.  21,  1926.  Transferred 
to  Equity  No.  47284,  Aug.  4,  1927. 

Filed  Aug.  4,  1927. 

In  the  Supreme  Court  of  the  District  of  Columbia. 

Equity.  No.  47284. 

Royal  Baking  Powder  Company,  a  Corporation,  100  East 
42nd  Street,  New  York.,  Petitioner, 

v. 

Federal  Trade  Commission  and  John  F.  Nugent,  Charles 
W.  Hunt,  Abram  F.  Myers,  and  William  E.  Humphrey, 
Commissioners,  Respondents. 

Petition. 


To  the  Honorable  the  Judges  of  the  Supreme  Court  of  the 

District  of  Columbia : 

Your  petitioner,  Royal  Baking  Powder  Company,  re¬ 
spectfully  represents  that: 

1.  It  is  a  corporation  organized  and  existing  under  the 
laws  of  the  State  of  New  Jersey,  having  its  principal  office 
and  place  of  business  at  100  East  42nd  Street,  New  York 
City,  State  of  New  York,  and  files  this  petition  in  its  own 
right. 

2  2.  The  respondent,  Federal  Trade  Commission,  is 

a  commission  created  by  an  Act  of  Congress  ap¬ 
proved  September  26,  1914  (38  Stat.  717),  and  therein  and 
thereby  given  certain  limited  powers,  having  its  principal 
office  in  the  District  of  Columbia ;  and  the  individuals  named 
as  respondents  are  the  Commissioners  appointed  and  hold¬ 
ing  office  under  and  pursuant  to  said  Act,  residing  in  the 
District  of  Columbia. 

3.  Your  petitioner  is,  and  has  long  been,  engaged  in  the 
manufacture  and  sale  of  baking  powder,  and  particularly 
a  certain  brand  known  as  ‘ ‘ Royal’ ’  baking  powder,  and  in 
connection  therewith  owns  a  valuable  business,  trade  rep¬ 
utation,  custom  and  good-will  created  by  your  petitioner 
and  its  predecessors  in  business  by  care  and  skill  in  the 
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selection  of  materials  and  throughout  the  processes  of  prep¬ 
aration  or  manufacture  of  the  product,  with  a  view  to  mak¬ 
ing  it  as  excellent  as  it  is  possible  to  manufacture,  and  by 
large  expenditures  devoted  to  acquainting  the  public  with 
the  character  and  qualities  thereof,  continuously  practiced 
for  more  than  fifty  years. 

4.  Baking  powder  consists  of  (1)  a  carbonate,  usually 
bicarbonate  of  soda,  mixed  with  (2)  an  acid  ingredient 
capable  of  reacting  with  the  alkaline  carbonate,  when 
moistened,  and  setting  free  carbonic  acid  gas,  which  gas 
raises  the  dough,  and  (3)  a  filler,  usually  a  flour  or  corn¬ 
starch,  which  tends  to  prevent  any  premature  reaction 
caused  by  the  moisture  in  the  air.  Baking  powders  are 
known  and  distinguished  by  the  public,  the  trade,  the  courts, 
said  Federal  Trade  Commission,  and  other  agencies  of  the 
United  States  Government  according  to  their  respective 

acid  ingredients,  and  those  having  for  such  acid  in- 
3  gredient  cream  of  tartar  or  tartaric  acid  are  known 

as  “Cream  of  tartar”  baking  powders;  those  having 
phosphate  for  their  acid  ingredient  are  known  as  “Phos¬ 
phate”  baking  powders;  and  those  having  any  compound  of 
aluminum  for  their  acid  ingredient  are  known  as  “Alum” 
baking  powders.  Baking  powders  containing  both  com¬ 
pounds  of  aluminum  and  phosphate  are  sometimes  referred 
to  as  “Alum-phosphate”  baking  powders.  The  only  com¬ 
pound  of  aluminum  at  present  used  in  baking  powders  is 
alum,  a  substance  designated  in  the  nomenclature  of  chem¬ 
istry  as  sodium  aluminum  sulphate  and  sometimes  called 
S  A  S.  Two  other  forms  of  alum  designated  in  the 
nomenclature  of  chemistry  as  potassium  aluminum  sulphate 
and  as  ammonium  aluminum  sulphate  have  in  the  past,  from 
time  to  time,  been  used  in  baking  powder.  The  “Royal” 
baking  powder  of  your  petitioner  and  its  predecessors  have 
never  contained,  and  do  not  now  contain,  alum.  The  cream 
of  tartar  and  tartaric  acid  used  by  your  petitioner  cost 
many  times  as  much  as  alum.  For  many  years  your  peti¬ 
tioner  has  sold,  and  now  sells,  its  “Royal”  baking  powders 
in  direct  competition  in  interstate  commerce  with  baking 
powders  of  other  manufacturers,  many  of  which  have  con¬ 
tained,  and  contain,  alum. 

5.  Baking  powder  being  used  in  the  preparation  of  food 
ingested  into  the  body,  the  nature  of  the  materials  used 
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therein  is  of  importance  to  the  consumer,  and  the  compara¬ 
tive  efficiency  and  healthfulness,  as  well  as  any  taste,  color, 
odor,  texture  or  other  quality  imparted  to  the  food,  have 
long  been  and  are  factors  in  the  competition  between  dif¬ 
ferent  kinds  of  baking  powders.  Your  petitioner  has  for 
many  years  recommended  its  “Royal”  baking  powders  as 
containing  no  alum  and  as  leaving  no  bitter  taste, 

4  and  purchasers  and  consumers  have  selected  and 
purchased  said  “Royal”  baking  powders  in  prefer¬ 
ence  to  baking  powders  containing  alum  and  paid  for  said 
“Royal”  baking  powder  a  price  approximately  double  that 
at  which  baking  powders  containing  alum  have  been  offered, 
partly  because  of  their  belief  in  this  petitioner’s  integrity 
and  its  assurance  that  said  powder  contains  no  alum,  which 
belief  and  distinction  between  said  “Royal”  baking  powder 
and  many  other  baking  powders  containing  alum  (baking 
powders  containing  alum  representing  upwards  of  seventy 
per  cent,  of  all  the  baking  powders  sold  in  the  United 
States)  have  constituted,  and  constitute,  an  important, 
though  not  definitely  calculable,  part  of  this  petitioner’s 
trade  reputation,  goodwill  and  property. 

6.  The  respondent,  said  Federal  Trade  Commission,  was 
created  and  exists  by  virtue  of  the  Act  of  Congress  of  Sep¬ 
tember  26,  1914  (38  Stat.  717),  by  which  Act,  and  par¬ 
ticularly  Section  5  thereof,  the  powers  and  jurisdiction  of 
said  Commission  to  interfere  with  acts  of  persons,  partner¬ 
ships  or  corporations  are  limited  to  certain  quasi-judicial 
proceedings  therein  defined,  consisting,  in  substance,  of  is¬ 
suing  and  serving  a  complaint  by  said  Commission  stating 
its  charges,  giving  the  person,  partnership  or  corporation 
so  complained  of  a  right  to  appear  and  be  heard,  reducing 
the  testimony  to  writing  and  thus  preserving  a  record  upon 
which  an  order  to  cease  and  desist  may  be  issued  which 
order  is  en  forcible  or  re  viewable  by  the  courts. 

7.  Acting  under  said  Act,  the  respondent,  said  Federal 
Trade  Commission,  issued  a  certain  complaint  against  your 
petitioner  in  the  year  1920,  designated  by  said  Commission 

as  Docket  540,  and  after  certain  proceedings  follow- 

5  ing  said  complaint,  in  the  year  1923  issued  its  sup¬ 
plemental  and  amended  complaint  in  said  proceeding 

Docket  540  containing  vague,  indefinite  and  ambiguous 
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charges  of  false  statements  by  your  petitioner  concerning 
the  use  of  alum  in  baking  powder  and  the  effects  thereof,  as 
being  unfair  methods  of  competition  within  the  meaning 
of  said  Act;  and  after  the  examination  of  many  witnesses 
and  the  introduction  of  testimony  covering  several  thousand 
pages,  with  many  hundreds  of  exhibits,  the  said  supple¬ 
mental  and  amended  complaint  against  your  petitioner  was, 
on  t lie  23rd  day  of  March,  11)26,  dismissed  by  final  order  of 
the  Commission,  Commissioner  Humphrey  dissenting — all 
as  hereinafter  more  fully  recited.  Concerning  the  said  pro¬ 
ceedings  terminating  with  said  final  order  of  March  23, 1926, 
or  other  proceedings  which  the  said  Commission  is  author¬ 
ized  or  empowered  to  take  by  the  Act  whereby  its  powers 
and  jurisdiction  are  conferred  and  limited,  your  petitioner 
here  makes  no  complaint. 

8.  After  said  proceedings  had  been  terminated  by  said 
final  order  of  March  23,  1926,  the  respondent,  said  Fed¬ 
eral  Trade  Commission,  or  the  individual  respondents, 
or  some  of  them,  purporting  to  act  as  said  Federal  Trade 
Commission  and  using  its  name,  commenced  and  have  con¬ 
tinued  a  series  of  acts  hereinafter  recited,  without  due 
process  of  law,  or  authorization  by  the  statute,  or  power 
or  jurisdiction  thereunder,  or  proceeding  as  therein  pre¬ 
scribed,  which  acts  have  interfered  with  and  damaged 
your  petitioner’s  business,  trade  reputation  and  good-will 
and  are  doing,  and  calculated  to  do,  irreparable  injury 
thereto,  all  of  which  is  greatly  in  the  interest  of  your  peti¬ 
tioner’s  alum  using  competitors. 

9.  The  original  complaint  in  said  proceeding 
6  Docket  540  issued  by  the  respondent,  said  Federal 

Trade  Commission,  against  your  petitioner  in  the 
year  1920  as  aforesaid,  charged  your  petitioner  with  mak¬ 
ing  unfair  and  false  representations  concerning  the  pres¬ 
ence  of  alum  in  the  baking  powders  of  some  of  its  competi¬ 
tors  and  the  effect  thereof.  Said  charges  of  said  Federal 
Trade  Commission  against  your  petitioner  were  given  wide 
publicity  by  the  release  thereof  to  the  press  by  said  Fed¬ 
eral  Trade  Commission  and  by  other  acts  of  alum  using 
competitors  of  your  petitioner.  Your  petitioner  filed  with 
said  Commission  its  answer  to  said  complaint,  averring 
among  other  things,  that  in  substance  such  representations 
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as  it  had  made  concerning  the  presence  of  alum  in  other 
baking  powders  and  the  effect  thereof,  were  true.  On  be¬ 
half  of  said  Federal  Trade  Commission  a  motion  was  made 
to  strike  out  the  portions  of  said  answer  alleging  the  truth 
of  this  petitioner’s  said  representations.  After  argument 
on  said  motion  said  Federal  Trade  Commission  entered  its 
order  denying  the  application  to  strike  out  such  portions 
of  the  said  answer. 

10.  Said  proceedings  were  made  a  part  of  the  public  rec¬ 
ords  of  tiie  said  Federal  Trade  Commission  and  copies 
of  said  complaint,  and  answer  are  hereto  attached,  marked 
Exhibits  1  and  2,  respectively,  and  by  this  reference  are 
incorporated  in  and  prayed  to  be  taken  as  a  part  of  this 
petition,  but  your  petitioner  deems  it  unnecessary  to  refer 
to  them  further. 

11.  Although  the  charges  contained  in  said  original  com¬ 
plaint  received  great  publicty  from  statements  given  out 
by  said  Commission  to  the  representatives  of  the  public 
press  and  by  acts  of  alum  using  competitors  of  your  peti¬ 
tioner  to  the  great  injury  and  damage  of  your  petitioner’s 

business,  reputation  and  good-will,  yet  said  Commis- 
7  sion  did  not  at  any  time  offer  proof  in  support  of 
said  charges  but  abandoned  the  same. 

12.  On,  to  wit,  the  18th  day  of  April,  1923,  the  Federal 
Trade  Commission  issued  a  supplemental  and  amended 
complaint  against  your  petitioner,  entitled  in  said  pro¬ 
ceeding,  Docket  540,  calling  on  your  petitioner  to  answer 
charges  of  using  unfair  and  unlawful  methods  of  compe¬ 
tition  for  the  purpose  and  with  the  intent  of  injuring  its 
competitors  and  unlawfully  restraining  their  trade,  in  three 
specifications: 

First,  that,  pursuant  to  a  general  plan  and  system  of 
defamation,  and  disparagement  of  competitors’  products, 
and  misinformation  of  the  public — your  petitioner,  by  all 
of  several  methods,  falsely  represented  that  “several  of  its 
competitors  manufacture  and  sell  baking  powders  contain¬ 
ing  alum  which  the  general  public  understands  to  be  the 
astringent  commonly  sold  in  drug  stores  and  chemically 
known  as  Potassium  Aluminum  Sulphate  (PAS).” 

Second,  that  pursuant  to  said  general  plan  and  system, 
and  by  all  said  methods,  your  petitioner  falsely  represented 
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as  it  had  made  concerning  the  presence  of  alum  in  other 
baking  powders  and  the  effect  thereof,  were  true.  On  be¬ 
half  of  said  Federal  Trade  Commission  a  motion  was  made 
to  strike  out  the  portions  of  said  answer  alleging  the  truth 
of  this  petitioner’s  said  representations.  After  argument 
on  said  motion  said  Federal  Trade  Commission  entered  its 
order  denying  the  application  to  strike  out  such  portions 
of  the  said  answer. 

10.  Said  proceedings  were  made  a  part  of  the  public  rec¬ 
ords  of  the  said  Federal  Trade  Commission  and  copies 
of  said  complaint,  and  answer  are  hereto  attached,  marked 
Exhibits  1  and  2,  respectively,  and  by  this  reference  are 
incorporated  in  and  prayed  to  be  taken  as  a  part  of  this 
petition,  but  your  petitioner  deems  it  unnecessary  to  refer 
to  them  further. 

11.  Although  the  charges  contained  in  said  original  com¬ 
plaint  received  great  publicty  from  statements  given  out 
by  said  Commission  to  the  representatives  of  the  public 
press  and  by  acts  of  alum  using  competitors  of  your  peti¬ 
tioner  to  the  great  injury  and  damage  of  your  petitioner’s 

business,  reputation  and  good-will,  yet  said  Commis- 
7  sion  did  not  at  any  time  offer  proof  in  support  of 
said  charges  but  abandoned  the  same. 

12.  On,  to  wit,  the  18th  day  of  April,  1923,  the  Federal 
Trade  Commission  issued  a  supplemental  and  amended 
complaint  against  your  petitioner,  entitled  in  said  pro¬ 
ceeding,  Docket  540,  calling  on  your  petitioner  to  answer 
charges  of  using  unfair  and  unlawful  methods  of  compe¬ 
tition  for  the  purpose  and  with  the  intent  of  injuring  its 
competitors  and  unlawfully  restraining  their  trade,  in  three 
specifications : 

First,  that,  pursuant  to  a  general  plan  and  system  of 
defamation,  and  disparagement  of  competitors’  products, 
and  misinformation  of  the  public — your  petitioner,  by  all 
of  several  methods,  falsely  represented  that  ‘ ‘  several  of  its 
competitors  manufacture  and  sell  baking  powders  contain¬ 
ing  alum  which  the  general  public  understands  to  be  the 
astringent  commonly  sold  in  drug  stores  and  chemically 
known  as  Potassium  Aluminum  Sulphate  (PAS).” 

Second,  that  pursuant  to  said  general  plan  and  system, 
and  by  all  said  methods,  your  petitioner  falsely  represented 
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that  the  acid  ingredient  of  several  competing  baking 
powders,  “to  wit,  Sodium  Aluminum  Sulphate  (SAS)  is  one 
of  the  same  substance  as  alum,  to  wi h,  Potassium  Aluminum 
Sulphate  (PAS),  which  the  general  public  understands  to 
be  the  astringent  commonly  sold  in  drug  stores  and  chem¬ 
ically  known  as  Potassium  Aluminum  Sulphate  (PAS),  and 
that,  by  reason  of  said  falsely  claimed  alum  (PAS)  ingre¬ 
dient,  such  competitors ’  powders  are  harmful,  unhealthful, 
poisonous,  deleterious  and  dangerous  to  users  and  consum¬ 
ers  of  baked  stuffs  made  therefrom.” 

Third,  that  your  petitioner,  by  all  of  a  number  of  methods 
and  pursuant  to  said  general  plan  and  system,  “had 
8  falsely  represented,  charged,  alleged  and  asserted 
substantially  as  follows: 

(a)  That  competitors ’  powders  are  poisonous; 

(b)  That  competitors’  powders  are  made  from  ground¬ 
up  aluminum  cooking  utensils ; 

(c)  That  competitors’  powders  do  not  come  within  the 
Pure  Food  Laws ; 

(d)  That  competitors’  powders  pucker  up  the  stomach 
in  the  same  manner  that  lump  alum  puckers  the  mouth; 

(e)  That  competitors’  powders  are  made  of  the  same  sub¬ 
stance  which  is  used  for  styptic  purposes  after  shaving.” 

Said  complaint  charged  in  paragraph  four  thereof  that 
your  petitioner  had  adopted  the  practice  of  publishing  and 
causing  to  be  published  on  an  extensive  scale  and  over  a 
wide  area  of  population  anonymous,  disparaging  state¬ 
ments  and  opinions  concerning  the  nature,  composition  and 
effect  of  competitors’  baking  powders,  concealing  its  con¬ 
nection  therewith  and  interest  therein.  A  copy  of  said 
supplemental  and  amended  complaint  is  hereto  attached, 
marked  Exhibit  3  and  by  this  reference  is  incorporated  in 
and  prayed  to  be  taken  as  a  part  of  this  petition. 

13.  On,  to  wit,  the  19th  day  of  June,  1920,  your  petitioner 
filed  with  the  Federal  Trade  Commission,  its  answer  to 
said  supplemental  and  amended  complaint  making  a  gen¬ 
eral  denial  to  the  charges  in  the  specifications  and  particu¬ 
larly  made  answer  as  follows : 

First  Specification:  Your  petitioner  denied  that  it  falsely 
represented  that  several  of  its  competitors  manufacture  and 
sell  baking  powder  containing  alum.  Your  petitioner  fur- 
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ther  denied,  in  connection  with  baking  powder,  the  truth 
of  the  premise  assumed  in  said  specification  that  the 

9  public  understands  alum  to  be  the  astringent  “com¬ 
monly  sold  in  drug  stores  and  chemically  known  as 

potassium  aluminum  sulphate’ ’  and  averred  that  the  term 
“alum”  has  been  for  years  used  and  understood  in  connec¬ 
tion  with  baking  powder  to  mean  burnt  alum. 

Second  Specification:  Your  petitioner  denied  that  it 
falsely  represented  that  the  acid  ingredient  of  the  baking 
powder  products  of  several  of  its  competitors  is  “one  of 
the  same  substance  as  alum”  and  further  denied  that  the 
general  public  understands  that  alum  in  connection  with 
baking  powder  means  “the  astringent  commonly  sold  in 
drug  stores  and  chemically  known  as  potassium  aluminum 
sulphate”  or  lump  alum  and  averred  that  your  petitioner 
was  following  the  ordinary  use  of  the  language,  the  effect 
of  which  is  a  matter  for  which  your  petitioner  is  not  re¬ 
sponsible  and  over  which  the  Federal  Trade  Commission 
has  no  jurisdiction  or  control.  Your  petitioner  further 
represented  that  the  presence  of  sodium  or  potassium  in 
alum  was  not  responsible  for  the  objectionable  effects  of 
alum  baking  powder  but  that  said  effects  are  due  to  the  alu¬ 
minum  content  which  is  present  in  both  these  forms  of  alum. 
Your  petitioner  further  denied  making  any  false  statements 
concerning  competitors’  powders  and  respectfully  averred 
that  the  Federal  Trade  Commission  had  no  jurisdiction  in 
the  premises. 

Your  petitioner  categorically  denied  the  matters  charged 
in  said  third  specification  and  answering  the  allegations  of 
paragraph  four  of  the  said  supplemental  and  amended  com¬ 
plaint,  your  petitioner  averred  that  the  matters  therein 
contained  were  alleged  so  vaguely  that  your  petitioner  was 
without  sufficient  information  to  be  able  to  make 

10  proper  answer  but  that  any  opinions,  statements,  and 
comments  published  by  it  were  true.  Your  peti¬ 
tioner  further  averred  that,  after  examination  of  all  matter 
published  or  caused  to  be  published  by  it  from  1914  to  1920, 
it  found  only  two  instances  where  its  name  and  responsibil¬ 
ity  has  not  directly  appeared,  one  pamphlet  and  one  radio 
broadcast  and  further  that  all  publications  by  or  for  your 
petitioner  have  been  true  and  are  matters  over  which  the 
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Federal  Trade  Commission  has  no  jurisdiction  and  that  for 
the  Federal  Trade  Commisson  by  its  order  to  prohibit  your 
petitioner  from  making-  true  comparisons,  without  at  the 
same  time  restraining  its  competitors,  would  be  to  defeat 
the  purposes  for  which  the  Federal  Trade  Commission 
was  created.  Your  petitioner  therefore  prayed  that  said 
supplemental  and  amended  complaint  be  dismissed.  Copy 
of  said  answer  to  said  supplemental  and  amended  com¬ 
plaint  is  hereto  attached,  marked  Exhibit  4,  and  by  this 
reference  is  incorporated  in  and  prayed  to  be  taken  as  a 
part  of  this  petition. 

14.  Said  Federal  Trade  Commission  offered  no  proof  in 
support  of  its  said  charges  until  the  9th  day  of  November, 
1923.  On  said  date,  by  order  of  the  Federal  Trade  Com¬ 
mission,  the  first  hearing  on  said  amended  complaint  which 
it  was  agreed  wholly  superseded  the  original  complaint 


was  held  before  Trial  Examiner  Edward  M.  Averill  and 


thereafter  eighty-one  hearings  were  held  in  eight  cities 
and  towns,  at  which  there  was  presented  and  received  tes- 
timony  from  158  witnesses,  which  is  contained  in  a  trail- 
script  of  record  composed  of  more  than  4,600  pages,  and 
636  exhibits.  Said  hearings  were  concluded  on,  to  wit,  the 
second  dav  of  May,  1925. 

15.  Thereafter,  on,  to  wit,  the  tenth  day  of  No¬ 
ll  vember,  1925,  the  said  Trial  Examiner  filed  his  Re¬ 
port  Upon  the  Facts  in  said  Docket  540,  in  which 
he  found  that  there  was  a  complete  failure  of  proof  of  ex¬ 
press  malice,  that  it  can  not  be  found  that  your  petitioner 
circulated  any  statements  pursuant  to  a  “ general  plan” 
as  alleged  in  the  said  supplemental  and  amended  com¬ 
plaint;  that  there  was  complete  failure  of  proof  to  show 
that  your  petitioner  falsely  stated  that  Sodium  Aluminum 
Sulphate  is  alum  and  that  to  call  Sodium  Aluminum  Sul¬ 
phate  alum  in  connection  with  baking  powder  is  not  mis¬ 
leading;  that  the  evidence  in  the  record  does  not  prove 
that  aluminum  compounds  as  used  in  baking  powders  are 
harmless  and  does  prove  that  there  are  substantial 
grounds  on  which  to  predicate  an  honest. opinion  that  they 
are  harmful.  With  reference  to  the  statements  set  out  in 


Specification  Three  of  said  supplemental  and  amended 
complaint  and  there  described  under  the  sub-headings  (a), 
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(b),  (c),  (d)  and  (e),  the  said  Trial  Examiner  reported, 
concerning  the  statements  proved  in  support  of  said 
charges,  “many  of  the  statements  set  out  in  this  paragraph 
are  literally  true,  others  are  clearly  figurative,  others  are 
expressions  of  opinion.”  The  said  Trial  Examiner  found 
as  a  fact  that  your  petitioner  did  advertise  in  respect  to 
its  own  product  by  using  the  slogan  “Contains  No  Alum — 
Leaves  No  Bitter  Taste,”  and  that  your  petitioner  made 
no  denial  of  the  use  of  this  statement;  that  it  is  admitted 
that  your  petitioner’s  product  does  not  contain  alum  and 
that  there  is  no  proof  in  the  record  that  it  does  leave  a  bitter 
taste.  With  reference  to  the  products  of  other  manufac¬ 
turers,  the  Trial  Examiner  reported  that  it  had  been 
proven  that  certain  powders  do  contain  alum  and  that  under 
some  circumstances  such  powders  do  leave  a  bitter  taste  in 
biscuits  made  with  said  powders.  Concerning  the  allega¬ 
tions  of  Paragraph  Four  of  said  supplemental  and 
12  amended  complaint  charging  in  effect  that  your  peti¬ 
tioner  caused  to  be  published  certain  anonymous 
statements,  opinions  and  comments,  said  Trial  Examiner 
found  one  isolated  instance  had  been  proven  and  that  this 
was  not  sufficient  to  establish  the  allegations  of  the  com¬ 
plaint.  A  copy  of  said  Trial  Examiner’s  report  is  hereto 
attached,  marked  Exhibit  5  and  by  this  reference  is  in¬ 
corporated  in  and  prayed  to  be  taken  as  a  part  of  this 
petition. 

16.  Thereafter  counsel  for  the  Federal  Trade  Commis¬ 
sion  filed  his  exceptions  to  said  Trial  Examiner’s  Re¬ 
port  Upon  the  Facts,  stating  “Exception  is  taken  to  the 
said  report  in  its  entirety,  and  severally  to  each  paragraph 
thereof  (except  paragraph  1)”  and  thereafter  filed  his 
brief  in  said  proceeding  Docket  540  and,  taking  the  posi¬ 
tion  that  “the  question  here  is  not  whether  or  not  alum 
baking  powders  are  in  fact  poisonous  and  deleterious,” 
and  urged  said  Federal  Trade  Commission  to  issue  its  order 
against  your  petitioner  “prohibiting  it  from  further  use 
of  the  unfair  practices  charged  in  the  complaint  and  proven 
at  the  hearing  and  further  from  making  any  reference 
whatever  to  the  presence  or  absence  of  alum  in  its  own 
product  or  in  the  products  of  its  competitors.” 

17.  Thereafter  on,  to  wit,  the  1st  day  of  March,  1926, 
your  petitioner  filed  with  the  Federal  Trade  Commission 
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its  brief  in  said  proceeding  Docket  540,  in  which  it  respect¬ 
fully  questioned  the  Jurisdiction  of  said  Federal  Trade 
Commission  and  presented  a  statement  of  the  evidence  in 
the  record  relating  to  the  charges  of  the  supplemental  and 
amended  complaint  and  to  the  extraneous  issues  which  had 
become  a  part  of  the  case  with  your  petitioner’s  conten¬ 
tions  relative  thereto. 

18.  On,  to  wit,  the  third  day  of  March,  1926,  oral 

13  argument  in  said  proceeding  Docket  540  was  made 
before  said  Federal  Trade  Commission  by  counsel 

for  the  said  Commission  and  by  counsel  for  your  petitioner 
as  well  as  by  counsel  for  five  competitors  of  your  peti¬ 
tioner  who  were  permitted  to  appear  as  intervenors,  solely 
for  the  purpose  of  oral  argument. 

19.  On,  to  wit,  the  twenty-third  day  of  March,  1926,  the 
Federal  Trade  Commission  issued  and  served  upon  your 
petitioner  its  final  order  in  said  Docket  540,  dismissing 
its  said  supplemental  and  amended  complaint.  A  copy 
of  said  order  of  dismissal  is  hereto  attached,  marked  Ex¬ 
hibit  6  and  by  this  reference  is  incorporated  herein  and 
prayed  to  be  taken  as  a  part  of  this  petition.  The  said 
Commission  has  no  terms  and  the  said  order  of  dismissal, 
Exhibit  6,  was  enrolled  and  duly  recorded  when  issued. 

20.  By  said  order  of  dismissal  the  respondent  exercised 
its  full  measure  of  authority,  power  and  jurisdiction  under 
the  Act  of  Congress  approved  September  26th,  1914,  and 
thereby  ousted  itself  of  further  jurisdiction  in  said  pro¬ 
ceeding. 

21.  Your  petitioner  respectfully  avers  that  the  limita¬ 
tions  on  the  powers  and  purisidiction  of  said  Federal 
Trade  Commission  restricting  the  exercise  of  its  powers 
against  individuals,  co-partnerships  and  corporations  to 
proceedings  as  prescribed  in  said  Act  of  Congress  ap¬ 
proved  September  26,  1914,  express  and  apply  the  limi¬ 
tations  of  the  common  law  and  of  the  Constitution  of 
the  United  States  protecting  the  individual  against  re¬ 
peated  exercise  of  the  powers  of  government  upon  the 
same  charges  after  one  hearing  and  determination  thereof. 
Since  the  entry  of  said  final  order  dated  March  23,  1926, 

said  Federal  Trade  Commission  has  had  no  judis- 

14  diction  over  acts  of  your  petitioner,  and  particularly 
acts  of  your  petitioner  occurring  after  said  order, 
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and  cannot  Lave  jurisdiction  thereof  or  lawfully  interfere 
with  your  petitioner’s  business  or  its  conduct  thereof,  un¬ 
less  and  until  it  shall  issue  and  serve  upon  your  petitioner 
its  complaint  in  a  new  proceeding  stating  its  charges  as 
prescribed  in  said  Act. 

22.  Said  Federal  Trade  Commission  has  frequently 
modified  its  so-called  “cease  and  desist”  orders  issued 
against  its  respondents  and  has  in  some  instances  by 
specific  reservation  in  the  terms  of  its  final  order  dis¬ 
missed  complaints  against  certain  of  its  respondents  with¬ 
out  prejudice  to  the  right  of  the  Commission  thereafter 
to  issue  a  nav  complaint  and  instituate  new  proceedings 
on  the  same  subject  matter,  but  your  petitioner  is  informed 
and  believes  and  so  believing  avers  that  the  said  Federal 
Trade  Commission  lias  never  from  the  date  of  its  organi¬ 
zation  to  the  date  of  said  final  order  of  dismissal  in  said 
Docket  540  vacated  or  attempted  to  vacate  a  final  order 
of  dismissal. 

23.  On,  to  wit,  the  23rd  day  of  March,  1926,  a  certain 
motion  was  filed  by  counsel  for  the  Federal  Trade  Com- 
mission  praying  that  said  order  of  dismissal  be  vacated, 
that  a  rehearing  be  granted  and  that  an  order  to  cease 
and  desist  from  certain  specific  practices  charged  in  the 
complaint  be  issued  by  the  Federal  Trade  Commission 
against  your  petitioner.  Said  motion  set  out  as  a  basis 
for  the  granting  of  said  prayers  the  following  grounds: 


(1)  That  the  order  of  dismissal  was  contrary  to  the 
great  preponderance  of  the  evidence,  in  that  your  peti¬ 
tioner,  contrary  to  its  defense  that  it  had  not  made  cer¬ 
tain  statements,  was  in  fact  making  certain  alleg- 

15  edly  false  representations,  of  which  eight  were 
enumerated. 

(2)  That  the  issues  raised  by  the  scientific  evidence  in 
the  record  had  never  been  argued  before  the  Commission. 

(3)  That  the  proceeding  is  of  greatest  interest  to  the 
public. 

The  matters  alleged  in  said  motion  for  a  rehearing  were 
contained  in  the  record,  considered  by  the  Trial  Examiner, 
set  forth  in  printed  briefs  filed  by  both  parties  and  argued 
at  the  hearing  before  the  Federal  Trade  Commission  on 
March  3,  1926.  Said  motion  set  forth  no  grounds  recog- 
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ilized  in  the  law  as  const  it  ut in  g  a  proper  basis  for  the  relief 
sought  and  prayed  for  certain  orders  by  the  said  Federal 
Trade  Commission  beyond  its  jurisdiction  and  not  author¬ 
ized  by  Act  of  Congress  creating  said  Commission  and  de¬ 
fining  and  limiting  its  powers. 

24.  By  order  of  the  Federal. Trade  Commission  oral  ar¬ 
gument  on  said  motion  was  had  before  the  said  Commis¬ 
sion  on,  to  wit,  the  fifth  day  of  April,  1926.  In  connection 
therewith,  there  appeared  in  the  public  press  conspicuous 
despatches  from  Washington,  to  the  effect  that  the  manu¬ 
facturers  of  baking  powder  containing  alum  had  proposed 
to  said  Federal  Trade  Commission  an  agreement  governing 
the  methods  of  competition  in  the  baking  powder  industry 
which  awaited  only  this  petitioner’s  assent  thereto,  and  that 
the  said  Federal  Trade  Commission  had  indicated  that 
action  on  said  motion  would  be  suspended  on  account 
thereof.  A  number  of  such  despatches  contained  charges 
against  your  petitioner  and  its  integrity,  without  reference 
to  the  fact  that  said  charges  had  been  found  by  the  Trial 
Examiner  prior  to  said  order  of  dismissal  to  be  without 
foundation. 

16  25.  Thereafter,  and  prior  to  any  decision  by  the 

said  Commission  on  said  motion,  counsel  for  the 
Commission  filed  a  certain  petition  in  said  dismissed  cause, 
entitled  a  “Petition  for  leave  to  file  supplemental  motion.” 
Said  supplemental  motion  was  attached  to  said  petition  and 
was  presented  to  the  Federal  Trade  Commission  at  the 
same  time.  In  said  petition  counsel  for  t lie  Federal  Trade 
Commission  set  out  that  since  the  date  of  the  filing  of 
the  motion  for  a  rehearing  (referred  to  in  paragraph  23 
of  this  petition),  to  wit,  the  23rd  day  of  March,  1926,  the 
counsel  for  the  Commission  discovered  and  obtained  cer¬ 
tain  new  and  additional,  competent  and  material  evidence, 
sufficient  to  require  further  proceedings  in  said  cause 
Docket  540;  that  counsel  had  prepared  a  supplemental 
motion  to  vacate  the  order  of  dismissal  and  for  other  relief 
in  said  cause,  alleging  the  possession  of  said  evidence  and 
stating  that  “typical  items  of  such  new  evidence  are  by 
reference  incorporated  in  said  supplemental  motion  and 
are  tendered  therewith  and  herewith  from  which  the  com¬ 
petency  and  materiality  of  such  new  evidence  fully  ap¬ 
pears”;  wherefore  counsel  prayed  for  leave  to  file  said 
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supplemental  motion;  that  appropriate  action  be  taken  to 
serve  notice  on  your  petitioner  of  the  filing  of  said  supple¬ 
mental  motion  and  that  a  time  be  fixed  by  the  said  Federal 
Trade  Commission  for  the  presentation  before  it  of  the  said 
motion  filed  March  23, 1926,  and  the  supplement  or  addition 
thereto.  In  said  supplemental  motion  counsel  for  the  Fed¬ 
eral  Trade  Commission  alleged  the  same  facts  concerning 
the  discovery  and  possession  of  new  evidence  as  were  set 
forth  in  t he  said  petition  above  described,  alleging  in  addi¬ 
tion  thereto  that  said  new  evidence  showed  that  your  peti¬ 
tioner  had  been  continuing  the  unfair  practices 
17  charged  in  the  complaint  from  and  since  the  Commis¬ 
sion  closed  the  evidence  in  said  cause  on,  to  wit,  the 
3rd  day  of  December,  1923,  down  to  and  including  the  19th 
day  of  April,  1926;  and  that  such  evidence  consisted  “of 
certain  books,  papers  and  documents  that  may  not  be  bodily 
incorporated  in  this  motion,  and  they  are  hereby  incor¬ 
porated  by  reference  and  are  submitted  herewith  and  identi¬ 
fied  respectively  as  Exhibits  numbered  severally  from  1  to 
—  said  so-called  supplemental  motion  further  alleged 
that  said  “items  of  evidence  so  incorporated  herein  by  ref¬ 
erence,  to  wit,  said  Exhibits  so  numbered  respectively  1  to 
— appear  upon  an  inspection  thereof  to  be  and  constitute 
relevant,  material  and  sufficient  evidence  to  show  that  the 
practices  alleged  in  t he  complaint  were  continued  by  your 
petitioner  “during  said  intervening  period  and  also  from 
and  after  the  dismissal  of  the  said  complaint  and  the  filing 
of  this  supplemental  motion/’  Said  supplemental  motion 
further  presented  to  the  Commission  for  the  first  time  in 
said  cause  an  exception  to  an  alleged  refusal  by  the  Trial 
Examiner  to  admit  in  evidence  certain  proof  in  rebuttal  by 
counsel  for  the  Federal  Trade  Commission  and  expresses 
the  “serious  belief”  of  counsel  for  the  Commission  that 
said  absence  of  evidence  influenced  the  action  of  the  Com¬ 
mission  in  dismissing  the  complaint  in  said  cause. 

26.  Said  petition  for  leave  to  file  said  supplemental  mo¬ 
tion  was,  with  attached  papers,  presented  to  and  considered 
by  the  Federal  Trade  Commission.  No  notice  was  given  to 
your  petitioner  and  no  opportunity  to  be  heard  but  after 
ex  parte  hearing  and  consideration,  on,  to  wit,  the  twenty- 
first  day  of  April,  1926,  an  order  of  the  said  Commission 
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was  entered  in  said  dismissed  cause  reciting  that  leave  to 
file  said  supplement al  motion  had  been  granted  by 

18  the  Commission  and  that  the  Commission  was  fully 
advised  in  the  premises,  and  ordering  that  argument 

for  and  against  said  further  supplemental  motion  and  said 
motion  of  counsel  for  the  Commission  previously  argued  on 
to  wit,  April  5,  1926,  be  received  by  the  Commission  at  its 
offices  in  Washington,  D.  C.,  on  the  sixth  day  of  May,  1926. 
Said  order  of  the  Commission  dated  the  twenty-first  day  of 
April,  1926,  further  required  that  copies  of  said  petition 
for  leave  to  file  said  supplemental  motion,  of  said  supple¬ 
mental  motion  and  of  said  order  granting  leave  to  file  said 
supplemental  motion  be  served  on  the  parties  at  interest 
therewith. 

27.  On  the  22nd  day  of  April,  1926,  thereafter,  by  regis¬ 
tered  mail,  your  petitioner  received  from  the  Federal  Trade 
Commission  copies  of  said  order  of  April  twenty-first,  1926, 
of  said  petition  and  of  said  supplemental  motion  but  did 
not  receive  copies  of  any  of  said  “items  of  evidence”  re¬ 
ferred  to  in  said  petition  and  said  supplemental  order  as 
“Exhibits  numbered  severally  1  to  — .” 

28.  Said  Exhibits  were  considered  by  the  Commission 
before  issuance  of  its  order  granting  leave  to  file  said  sup¬ 
plemental  motion,  and  at  all  times  thereafter  in  said  cause. 

29.  The  said  supplemental  motion  contained  no  descrip¬ 
tion  of  said  Exhibits  or  statement  of  contents  of  the  same 
sufficient  to  inform  your  petitioner  of  the  nature  of  the 
charges  against  which  it  was  then  being  called  upon  to  de¬ 
fend  itself,  and  no  statement  of  the  specific  charge  or 
charges  in  support  of  which  said  alleged  “items  of  evi¬ 
dence”  were  then  presented  and  received. 

30.  Your  petitioner  was  informed  by  the  service  on  it 
of  copies  of  said  petition,  said  supplemental  motion 

19  and  said  order  that  said  Exhibits  were  attached  to 
the  original  copy  of  said  motion  but  was  not  informed 

as  to  the  total  number  of  said  Exhibits,  said  supplemental 
motion  describing  them  only  as  “Exhibits  numbered  sev¬ 
erally  1  to  — .  ” 

31.  Immediately  thereafter,  on,  to  wit,  the  22nd  day  of 
April,  1926,  your  petitioner  by  its  counsel  applied  to  Otis 
B.  Johnson,  Secretary  of  said  Federal  Trade  Commission, 
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and  to  Bayard  T.  Hanier,  Chief  Counsel  for  said  Com¬ 
mission,  and  requested  that  it  be  forthwith  supplied  with 
copies  of  the  Exhibits  referred  to  in  said  supplemental 
motion  and  there  described  as  “Exhibits  numbered  sev¬ 
erally  1  to  — ,”  which  said  request  was  then  and  there 
refused. 

32.  In  order  to  secure  the  information  necessary  prop¬ 
erly  to  prepare  itself  for  said  hearing  to  be  held  on  the 
sixth  day  of  May,  1926,  your  petitioner,  by  its  counsel, 
immediately  after  receiving  the  refusal  of  its  request  men¬ 
tioned  in  the  preceding  paragraph,  did  on  the  22nd  day 
of  April,  1926,  apply  to  Otis  B.  Johnson,  Secretary  of  the 
Federal  Trade  Commission,  to  Bayard  T.  Hainer,  Chief 
Counsel  for  said  Commission,  and  to  the  clerk  then  on 
duty  at  the  ollice  of  the  Docket  Section  and  requested 
that  it  he  given  access  to  and  permission  forthwith  to  ex¬ 
amine  the  original  of  said  petition,  of  said  supplemental 
motion  and  of  said  Exhibits,  or,  in  the  alternative,  copies 
of  said  Exhibits,  which  requests  were  each  and  all  then 
and  there  refused. 

33.  Your  petitioner  by  its  counsel  immediately  thereafter 
on,  to  wit,  the  22nd  day  of  April,  1926,  requested  said 
Johnson  and  said  Hainer,  as  Secretary  and  Chief  Counsel 

of  the  Federal  Trade  Commission,  respectively,  to 
20  inform  it  then  and  there  of  the  total  number  of  said 

Exhibits  described  in  said  supplemental  motion  as 
“Exhibits  numbered  severally  from  1  to  — ,”  which  said 
request  was  by  said  officers  of  the  Federal  Trade  Commis¬ 
sion  then  and  there  refused. 

34.  Your  petitioner  by  its  counsel  thereafter  on,  to  wit, 
the  23rd  day  of  April,  1926,  appearing  specially,  filed 
with  said  Commission  a  certain  motion  in  and  by  which 
it  prayed  that  service  of  said  copies  of  said  petition,  said 
supplemental  motion  and  said  order  be  quashed  and  that 
said  supplemental  motion  for  a  rehearing  in  said  cause  be 
stricken  from  the  record.  In  support  of  said  motion  to 
quash  the  service,  your  petitioner  respectfully  showed  that 
said  motion  failed  to  comply  with  the  provisions  of  Rule 
X  of  the  Rules  of  Practice  before  said  Commission  in  that 
said  Exhibits  were  not  properly  filed  with  said  motion 
and  had  not  been  previously  filed  or  served  in  said  cause; 
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that  no  sufficient  description  of  said  alleged  “Exhibits”  had 
been  furnished  to  your  petitioner  to  enable  it  to  know  the 
number,  nature  or  contents  of  the  same;  that  no  true  copy 
thereof  was  served  on  your  petitioner  or  available  for  in¬ 
spection  by  your  petitioner  at  the  office  of  said  Docket 
Section;  that  by  reason  of  said  failure  to  inform  your  peti¬ 
tioner  of  the  number,  nature  or  contents  of  said  Exhibits 
your  petitioner  was  not  advised  of  the  charges  against  it 
and  was  unable  to  prepare  to  meet  said  motion  at  the  hear¬ 
ing;  that  permission  to  examine  said  Exhibits  had  been 
refused  by  the  Secretary  and  Chief  Counsel  of  the  Commis¬ 
sion;  that  said  supplemental  motion  was  anticipatory  and 
speculative  in  that  it  alleged  that  said  unrevealed  Exhibits 
would  prove  acts  of  your  petitioner  subsequent  to  the 
tiling  of  said  supplemental  motion ;  that  your  petitioner  be¬ 
lieved  said  supplemental  motion  was  incomplete  and 
21  would  be  further  supplemented  from  time  to  time 
in  order  that  said  cause  might  be  held  indefinitely 
in  suspense.  In  support  of  its  prayer  that  said  supple- 
tal  motion  for  a  rehearing  be  stricken  from  the  record,  your 
petitioner  respectfully  showed  to  said  Commission  that  the 
proceedings  in  said  cause  were  closed  by  the  order  of  dis¬ 
missal  on  March  23,  192(i,  and  that  the  present  proceedings 
were  irregular,  improper  and  not  in  accordance  with  law; 
that  said  supplemental  motion  for  a  rehearing  was  based 
on  acts  alleged  to  have  occurred  after  final  judgment  in 
said  cause;  that  said  supplemental  motion  purported  to  be 
based  on  newly  discovered  evidence,  but  failed  to  allege 
that  the  facts  on  which  it  relied  were  not  known  to  the 
applicant  prior  to  final  judgment  or  could  not  have  been 
discovered  by  the  exercise  of  reasonable  diligence  prior 
to  final  judgment;  that  it  was  vague,  ambiguous,  unveri¬ 
fied  and  was  based  in  part  on  evidence  which  was  alleged 
to  be  “additional”  or  cumulative  and  in  the  remainder  on 
grounds  not  in  existence  at  the  time  of  final  judgment; 
that  it  set  up  matters  which,  if  at  all  competent  for  the 
consideration  of  the  said  Commission,  constituted  the  basis 
for  a  new  complaint  in  a  new  proceeding  against  your 
petitioner;  that  it  attempted  after  final  judgment  to  raise 
questions  of  errors  of  law  committed  by  he  Trial  Examiner 
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and  previously  waived  l>y  counsel.  Your  petitioner  fur¬ 
ther  showed  in  its  said  motion  that  if  the  alleged  new  facts 
did  in  the  opinion  of  the  Commission  constitute  a  cause 
of  action  against  your  petitioner,  the  usual  procedure  ot 
the  Commission  in  the  issuance  of  a  new  complaint  or  an 
agreement  by  stipulation  should  be  followed  and  said 
matters  settled  independently  of  the  dismissed  proceeding, 
Docket  540. 

22  35.  Thereafter,  on,  to  wit,  the  23rd  day  of  April, 

1020,  by  special  messenger  the  respondent  furnished 
to  your  petitioner  nineteen  photostatic  reproductions  of 
certain  papers  and  documents  as  follows: 


Exhibit  1.  Anonymous  memorandum  describing  a  circular 
alleged  to  have  been  used  by  your  petitioner  in  an  essay 
contest  on  the  subject,  “Why  Royal  Baking  Powder  is  the 
Best”  and  referring  to  a  book  previously  introduced 
into  the  record  in  December,  1923,  as  Commission’s  Exhibit 
No.  249;  said  memorandum  stated  that  the  circular  itself 
was  in  the  hands  of  Commissioner  Humphrey. 

Exhibit  2.  Copy  of  a  cook  book  issued  by  your  petitioner, 
copyright  1925,  substantially  identical  with  Exhibit  3  fol¬ 
lowing. 

Exhibit  2.  Copy  of  a  cook  book  issued  by  your  petitioner, 
copyright  1922,  substantially  identical  with  Commission’s 
Exhibit  No.  235,  introduced  into  the  record  in  November, 
1923. 


Exhibit  4.  Copy  of  telegram  dated  April  1G,  1926,  at 
Indianapolis,  Indiana,  from  a  Mrs.  L.  M.  Barrett  and  a  Mrs. 
E.  E.  Burns,  to  1).  R.  Forbes,  attorney  for  the  Calumet  Bak¬ 
ing  Powder  Company,  in  which  a  certain  “Emma  Hanks,” 
who  is  described  as  conducting  a  cooking  school  for  the  In¬ 
dianapolis  News,  was  quoted  as  recommending  Royal  Bak¬ 
ing  Powder  and  saying  that  Calumet  was  unhealthy  and  con¬ 
tained  “alum  ammonia.”  The  telegram  also  contained  the 
statement  ‘ ‘ affidavits  mailed  tonight.  ’  ’  The  Exhibit  showed 
an  anonymous  handwritten  statement  as  follows:  “Emma 
Hanks  is  understood  to  be  a  Royal  demonstrator  and  paid 
by  Royal.” 

Exhibit  5.  Copy  of  a  telegram  dated  April  16,  1926,  at 
Indianapolis,  Indiana,  from  a  Mrs.  Helen  Stewart  to  D.  R. 
Forbes,  Attorney  for  the  Calumet  Baking  Powder  Company, 


FEDERAL  TRADE  COMMISSION  ET  AL. 


19 


in  which  it  was  stated  that  a  Mrs.  Emma  Tlanko  re- 

23  commended  Royal  Baking  Powder  at  a  cooking  school 
and  that  said  Emma  Hanko  said  that  “Calumet  con¬ 
tains  alum  ammonia,  very  injurious  and  unhealthy. ”  The 
Exhibit  also  contains  the  statement  “mailing  affidavit 
special  delivery  tonight.” 

Exhibit  6.  Affidavit  by  a  certain  Jessie  M.  De  Both  dated 
April  10,  1926,  in  Chicago  Illinois,  giving  a  report  of  an 
alleged  interview  with  an  employee  of  your  petitioner,  W. 
R.  Kansteiner.  No  day  or  date  of  the  interview  is  given 
in  the  affidavit.  The  affiant  states  that  she  solicited  em¬ 
ployment  from  your  petitioner  and  was  refused.  Affiant 
quotes  said  Kansteiner  as  saying  that  Royal  Baking  Pow¬ 
der  was  the  best  and  purest,  that  your  petitioner  had  won 
a  suit  “whereby  Calumet  could  not  force  them  to  take  out 
of  their  advertising — ‘contains  no  alum;  leaves  no  bitter 
taste,’  ”  and  as  saying  that  “Calumet  was  an  alum  pow¬ 
der — was  not  pure,  and  was  injurious.” 

Exhibit  7.  Copy  of  upper  half  of  page  8  of  The  San  Fran¬ 
cisco  Examiner,  Tursday,  April  1,  1926,  with  brackets  indi¬ 
cating  an  advertisement  of  Schilling  Baking  Powder  in 
which  the  following  words  have  been  underlined  in  pen  or 
pencil,  “no  one  has  yet  discovered  a  safe  substitute  for 
cream  of  tartar.” 

Exhibit  8.  Copy  of  a  page  from  the  Good  Housekeeping 
Magazine,  issue  of  March,  1926,  containing  an  advertise¬ 
ment  by  your  petitioner  in  which  appears  the  slogan  “con¬ 
tains  no  alum — leave  no  bitter  taste.”  In  said  advertise¬ 
ment  there  also  appears  an  offer  to  send  a  free  cook  book 
to  applicants.  Certain  portions  of  the  advertisement  giv¬ 
ing  statistics  on  preferences  for  cream  of  tartar  powder  by 
doctors  and  others  are  marked  in  pen  or  pencil. 

Exhibit  9.  Copy  of  advertisement  of  your  peti- 

24  tioner  unidentified  as  to  place  or  date  of  publication. 
Essentially  the  same  as  Exhibit  8,  but  in  different 

form  and  giving  preferences  expressed  by  certain  New  York 
Club  Women  instead  of  doctors  and  experts  mentioned  in 
Exhibit  8. 

Exhibit  10.  Copy  of  advertisement  by  your  petitioner  in 
Good  Housekeeping,  issue  of  April,  1926,  in  different  form 
than  Exhibits  8  and  9,  but  essentially  the  same,  except  that 
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the  statistics  on  preferences  for  cream  of  tartar  baking 
powder  here  featured  are  those  expressed  by  hospital  dieti¬ 
cians. 

Exhibit  11.  Copy  of  advertisement  by  your  petitioner  in 
Good  Housekeeping,  issue  of  February,  1923,  containing 
offer  to  send  free  cook  book  and  the  words  ‘‘contains  no 
alum — leaves  no  hitter  taste.” 

Exhibit  12.  Copy  of  advertisement  by  your  petitioner  in 
The  Ladies  Home  Journal,  issue  of  January,  1926,  contain¬ 
ing  no  reference  to  alum  whatsoever. 

Exhibit  IS.  Copy  of  advertisement  by  your  petitioner  in 
The  Ladies  Home  Journal,  issue  of  October,  1925.  This 
Exhibit  is  essentially  the  same  as  Exhibits  8,  9,  and  10,  but 
is  in  different  form.  The  preferences  of  772  New  York 
State  doctors  for  cream  of  tartar  baking  powder  are  given, 
together  with  other  statistics.  The  Exhibit  is  marked  in 
various  places  by  brackets  and  underlinings  and  bears  a 
statement  in  unidentified  handwriting,  “This  is  the  hook 
that  they  claimed  they  no  longer  circulated,”  and  a  line 
leads  from  this  statement  to  a  picture  of  the  Royal  Cook 
Book,  free  copy  of  which  is  offered  to  applicants.  The  Ex¬ 
hibit  contains  the  statement  “contains  no  alum — leaves  no 


bitter  taste.” 

Exhibit  14.  Copy  of  advertisement  by  your  petitioner  in 
The  Ladies  Home  Journal,  issue  of  November,  1924. 
25  This  is  essentially  the  same  as  Exhibits  8,  9,  10,  and 
13,  but  different  in  form.  It  contains  the  phrase 
“contains  no  alum — leaves  no  bitter  taste,”  offers  a  free 
cook  book,  and  gives  statistics  on  preferences  of  New  Eng¬ 
land  doctors  for  the  healthful  qualities  of  cream  of  tartar 
baking  powder.  The  Exhibit  is  underlined  in  places  and 
bears  in  unidentified  handwriting,  the  added  words  “see 
Exh.  234  an  insert.” 

Exhibit  15.  Copy  of  advertisement  by  your  petitioner  in 
The  Ladies  Home  Journal,  issue  of  November,  1925.  The 
essential  parts  of  this  advertisement  are  the  same  as  Ex¬ 
hibit  9. 

Exhibit  16.  Copy  of  advertisement  by  your  petitioner  in 
The  Ladies  Home  Journal,  issue  of  April,  1925,  essentially 
the  same  as  Exhibits  8,  9,  10,  13,  14,  and  15,  but  in  different 
form. 
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Exhibit  17.  Copy  of  advertisement  by  your  petitioner  in 
The  Ladies  Home  Journal,  issue  of  March,  192(i,  essentially 
the  same  as  Exhibits  8,  9, 10,  13, 14,  15,  and  16,  but  in  differ¬ 
ent  form. 

Exhibit  18.  Copy  of  advertisement  by  your  petitioner  in 
The  Ladies  Home  Journal,  issue  of  December,  1925,  essen¬ 
tially  the  same  as  Exhibit  8  and  others,  but  in  different 
form. 

Exhibit  19.  Copy  of  advertisement  by  your  petitioner  in 
Good  Housekeeping,  issue  of  November,  1922,  containing 
statement  “contains  no  alum — leaves  no  bitter  taste.” 

36.  Thereafter,  on,  to  wit,  the  26th  day  of  April,  1926,  the 
Federal  Trade  Commission  by  its  Secretary  served  upon 
your  petitioner  an  order  denying  the  motion  of  your  peti- 
toner,  referred  to  in  paragraph  34  hereof. 

37.  Thereafter,  on,  to  wit,  the  24th  day  of  April,  1926, 
the  Federal  Trade  Commission  served  upon  your 

26  petitioner  a  further  Exhibit,  marked  Exhibit  1,  and 
instructed  your  petitioner  to  consider  this  as  Exhibit 
1  instead  of  the  photostatic  reproduction  previously  fur¬ 
nished,  on,  to  wit,  April  23,  1926.  Said  new  Exhibit  1  was 
a  photostatic  reproduction  of  a  circular  issued  by  your  peti¬ 
tioner  describing  a  certain  essay  contest  conducted  by  your 
petitioner  in  which  a  free  trip  to  Europe  was  offered  to  the 
student  of  domestic  science  who  wrote  the  best  essay  on 
the  subject  “Why  a  baking  powder  made  with  Cream  of 
Tartar  is  the  best.”  In  said  circular  your  petitioner  of¬ 
fered  to  send  on  application  four  booklets  containing  “ex¬ 
cellent  and  authentic  information  on  Cream  of  Tartar.” 
The  circular  further  announced  that  the  contest  would  close 
on  January  15,  1926. 

38.  Your  petitioner  was  not  at  any  time  informed  by  said 
Federal  Trade  Commission  that  said  photostatic  copies  so 
served  upon  it  were  copies  of  all  of  the  P]xhibits  and  other 
matter  filed  with  said  motion  or  otherwise  filed  in  said  dis¬ 
missed  cause. 

39.  Upon  information  and  belief  your  petitioner  avers 
that  other  Exhibits,  affidavits,  papers  and  documents  alleged 
to  be  items  of  evidence  were  filed  in  support  of  said  supple- 
menfal  motion  and  were  considered  by  the  Federal  Trade 
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Commission  without  notice  to  your  petitioner  prior  to  the 
said  hearing  on  May  sixth,  1926. 

40.  None  ot‘  said  Exhibits  served  on  your  petitioner  con¬ 
tained  competent  proof  proper  to  be  heard  in  support  of 
said  supplemental  motion,  or  in  any  way  tending  to  support 
the  charges  of  the  complaint  or  supplemental  and  amended 
complaint  hereto  attached  as  Exhibits  1  and  3. 

41.  On,  to  wit,  the  sixth  day  of  May,  1926,  oral  argument 
was  had  before  the  Federal  Trade  Commission  on  said 

supplemental  motion. 

27  42.  Upon  said  oral  argument  over  the  objection  of 

counsel  for  your  petitioner  certain  affidavits,  certain 
circulars  and  certain  hearsay  evidence  not  previously  re¬ 
vealed  to  your  petitioner  and  not  included  in  the  photostatic 
copies  of  Exhibits  1  to  19,  previously  served  upon  it  were 
offered  by  counsel,  received  and  considered  by  the  Federal 
Trade  Commission. 

43.  Upon  said  oral  argument  counsel  for  the  Federal 
Trade  Commission  was  permitted  to  present  and  the  Com¬ 
mission  considered  alleged  proof  of  other  and  different  al¬ 
leged  unfair  methods  of  competition  not  charged  in  the 
complaint  or  in  the  supplemental  complaint,  Exhibits  1  and 
3  hereof. 

44.  During  the  taking  of  evidence  in  said  proceedings 
against  your  petitioner,  officers  and  counsel  of  large  manu-  . 
facturers  of  baking  powder  containing  alum,  attended  upon 
and  counseled  the  Commission  in  the  introduction  of  the 
testimony  and  exhibits  making  up  the  record  upon  which 
the  proceedings  were  determined;  and  counsel  for  certain 
manufacturers  of  baking  powder  containing  alum  took  part 
in  the  oral  argument  before  the  Commission  by  permission 
of  the  Commission. 

45.  Your  petitioner  is  informed  and  believes  and  so  avers 
that,  following  said  final  order  of  March  23, 1926,  said  manu¬ 
facturers  and  other  manufacturers  of  baking  powder  con¬ 
taining  alum,  filed  with  said  Federal  Trade  Commission 
sundry  petitions,  affidavits,  exhibits  and  other  papers  en¬ 
titled  in  said  proceeding  Docket  540  containing  statements, 
charges  and  alleged  proof  against  your  petitioner,  of  which 
no  cope  ha ve  been  served  upon  your  petitioner  and  con¬ 
cerning  which  it  has  been  given  no  information  enabling 


FEDERAL  TRADE  COMMISSION  ET  AL. 


23 


it  to  reply  thereto,  and  I  lie  filing-  of  such  papers  has 

28  continued  from  time  to  time  and  contributed  to  the 
irregular  and  unlawful  actions  of  the  respondents 

hereinafter  recited. 

46.  Your  petitioner  is  informed  and  believes  and  so  avers 
that  certain  of  its  competitors  engaged  in  the  manufacture 
and  sale  of  baking  powder  containing  alum  combined  for 
the  purpose  of  securing  an  order  by  the  respondent  vacat¬ 
ing  its  order  of  dismissal  and  reopening  said  proceeding, 
Docket  540,  and  that  among  said  competitors  so  united  were 
four  of  t lie  intervenors  previously  permitted  to  be  heard 
upon  the  oral  argument  in  said  proceeding,  as  well  as  cer¬ 
tain  other  large  manufacturers  of  alum  baking  powder  rep¬ 
resenting  the  manufacturers  who  make  approximately  sev¬ 
enty  per  cent  of  the  baking  powder  sold  in  the  United  States. 

47.  Your  petitioner  is  informed  and  believes  and  so  avers 
that  Charles  C.  McChord,  Harry  D.  Nims,  Robert  W.  Wool- 
ley,  John  Walsh,  Daniel  R.  Forbes,  and  Richard  D.  Dan¬ 
iels,  Esquires,  were  retained  as  counsel  by  said  competitors 
and  that  said  attorneys,  by  Charles  C.  McChord,  Senior 
Counsel,  tiled  with  the  Federal  Trade  Commission  certain 
petitions,  motions,  exhibits,  affidavits  and  other  papers,  en¬ 
titled  in  said  cause,  Docket  540,  containing  certain  state¬ 
ments,  charges  and  alleged  proof  against  the  Royal  Baking 
Powder  Company,  and  praying  for  certain  relief  by  order 
of  the  said  Commission  in  said  cause. 

48.  On,  to  wit,  the  6th  day  of  July,  1926,  a  certain  mo¬ 
tion  was  filed  with  the  Federal  Trade  Commission  in  a 
certain  other  cause  entitled  Docket  1127  by  the  respondent 
therein,  the  Calumet  Baking  Powder  Company,  in  which 
said  respondent  prayed  for  certain  relief  and  referred,  in  a 

statement  filed  with  and  in  support  of  said  motion, 

29  to  a  certain  pleading  filed  by  it  in  Docket  540,  as  fol¬ 

lows,  to  wit,  4 ‘Counsel  for  the  Respondent  respect¬ 
fully  points  out  to  the  Examiner  that  *  *  *  the  Re¬ 

spondent  has  already  submitted  itself  to  the  jurisdiction 
of  the  Commission  by  its  petition  in  D.  540,  Federal  Trade 
Commission  Docket.  *  *  *” 


49.  Your  petitioner  is  informed  and  believes  and  so  avers 
that  the  said  papers  so  filed  on  behalf  of  its  competitors 
were  received  and  considered  by  the  Federal  Trade  Com- 
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mission  prior  to  the  issuance  oi  further  orders  in  said 
Docket  540. 

50.  The  petitions,  motions,  affidavits,  exhibits,  and 
other  papers  so  tiled  in  said  proceeding  on  behalf  of  its 
competitors  were  not  exhibited  to  your  petitioner  nor  were 
any  copies  of  any  of  the  same  furnished  to  or  served  upon 
your  petitioner  prior  to  said  hearing  on  May  6, 1926.  Some, 
but  not  all,  of  said  papers  were  served  upon  your  petitioner 
after  said  hearing  on  May  6,  1926,  as  hereinafter  set  forth. 
The  said  petitions,  motion,  affidavits,  exhibits  and  other 
papers  were  not  made  a  part  of  the  public  records  in  the 
Docket  Section  of  the  Federal  Trade  Commission  in  said 


proceeding  and  were  not  available  for  examination  at  the 
office  of  the  Docket  Clerk  of  the  Federal  Trade  Commission 
at  the  time  of  filing  and  were  not  discovered  by  your  peti¬ 
tioner  in  the  public  records  of  said  Docket  Section  until  the 
15th  day  of  October,  1926,  at  which  time  one  petition  de¬ 
scribed  in  Par.  47  hereof  was  then  and  there  found.  Said 
petition  is  stamped  “received  at  Secretary’s  office  April  16, 
1926, ”  but  your  petitioner  is  without  information  concern¬ 
ing  the  date  upon  which  said  petition  was  placed  in  public 
records. 

30  51.  Except  as  stated  in  Par.  50  hereof,  the  said 

pleadings  and  other  papers  so  entitled  and  filed  in 
said  proceeding  were  filed  and  kept  in  a  separate  docket 
and  tile  known  among  the  respondents  and  their  subordi¬ 
nates  as  “Confidential  File,  Docket  540.” 

52.  Counsel  for  said  intervening  and  competing  com¬ 
panies  were  permitted  by  one  or  more  members  of  the  Fed¬ 
eral  Trade  Commission  to  appear  in  person  and  present  al¬ 
leged  evidence  and  arguments  in  support  of  said  supple¬ 
mental  motion  and  said  other  motions  and  petitions  filed 
on  behalf  of  said  competitors.  Said  conferences  with  said 
counsel  were  ex  parte,  without  notice  to  and  in  the  absence 
of  your  petitioner  or  its  counsel  and  were  prior  to  the  issu¬ 
ance  of  any  further  orders  in  said  proceeding. 

53.  The  said  ex  parte  procedure  as  set  forth  in  the  para¬ 
graphs  immediately  preceding  was  irregular,  improper,  con¬ 
trary  to  law  and  the  established  rules  of  said  Federal  Trade 
Commission,  not  in  accordance  with  the  course  of  the  com¬ 
mon  law  and  denied  to  your  petitioner  its  rights  under  the 
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Constitution  to  a  fair  ar.d  impartial  hearing  after  due  no¬ 
tice. 

54.  During  the  period  of  time  from  the  date  of  order  of 
dismissal,  March  23,  1926,  to  the  date  of  the  hearing  on 
the  supplemental  motion,  May  6,  1926,  there  appeared  in 
the  public  press  purported  interviews,  alleged  statements 
of  the  policies  of  the  Federal  Trade  Commission  in  said 
Docket  540.  The  said  interviews  and  stories  based  thereon 
were  given  wide  circulation  in  many  newspapers  and  pur¬ 
ported  to  give  accounts  of  certain  pleadings  and  papers 
filed  with  the  Federal  Trade  Commission,  but  not  disclosed 
to  your  petitioner. 

31  55.  After  said  oral  argument  before  the  Federal 

Trade  Commission  on  May  6,  1926,  on  said  supple¬ 
mental  motion  your  petitioner  tiled  with  the  said  Commis¬ 
sion  a  further  motion  on,  to  wit,  May  14, 1926,  in  which  your 
petitioner,  reserving  any  and  all  objections  and  exceptions 
which  had  or  might  have  been  taken  to  any  and  all  proceed¬ 
ings  subsequent  to  said  order  of  dismissal,  set  forth  con¬ 
cisely  the  allegations  and  charges  of  the  complaint,  the  is¬ 
sues  raised  by  the  answer  and  testimony,  the  summarized 
findings  of  the  Trial  Examiner,  and  the  errors  in  the  pend¬ 
ing  motions  and  supporting  Exhibits  filed  by  counsel  for 
the  Commission.  Attached  to  said  motion  were  transcripts 
of  the  argument  made  at  the  hearings  on  March  fourth, 
April  fifth  and  May  sixth.  Objection  was  made  in  said 
motion  to  the  introduction  after  dismissal  of  new  and  ir¬ 
relevant  issues.  The  said  motion  objected  further  to  the 
alleged  evidence  in  the  form  of  papers  and  affidavits  pro¬ 
duced  at  the  hearing  on  May  sixth  by  counsel  for  the  Com¬ 
mission,  which  said  affidavits  and  papers  were  received 
and  considered  by  the  Federal  Trade  Commission,  but  were 
not  exhibited  to  your  petitioner  and  were  not  contained  in 
the  photostatic  copies  of  Exhibits  1  to  19  previously  served 
on  your  petitioner.  In  said  motion  your  petitioner  objected 
to  the  procedure  requiring  it  to  reply  to  charges  against  it 
without  first  receiving  full  information  concerning  the 
same,  by  being  served  with  copies.  Your  petitioner  in  said 
motion  prayed  that  the  proceedings  be  dismissed  forthwith 
or  in  the  alternative  that  an  order  issue  from  the  Federal 
Trade  Commission  requiring  that  copies  of  all  affidavits 
and  other  matter  now  before  the  Commission  in  connection 
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with  any  proceedings  subsequent  to  the  order  of  dismissal 
he  forthwith  served  upon  counsel  for  your  petitioner,  to¬ 
gether  with  a  concise  and  unambiguous  statement 
32  of  the  particular  charges  then  being  urged  against 
it.  Said  motion  filed  by  your  petitioner  on  May  14, 
1926,  was  placed  in  and  held  in  said  “Confidential  File, 
Docket  540”  and  on  October  15,  1926,  was  still  there,  no 
copy  being  found  with  the  public  records  in  said  Docket 
540* 


56.  Without  rendering  any  decision  upon  said  motion  of 
your  petitioner  filed  with  said  Federal  Trade  Commission 
on  the  14th  day  of  May,  1926,  the  said  Commission  through 
its  Secretary  on,  to  wit,  the  21st  day  of  June,  1926,  served 
upon  your  petitioner  a  certain  notice  and  nine  unnumbered 
“Exhibits”  or  photostatic  reproductions,  in  the  following 
words,  to  wit: 


“You  Will  Please  Take  Notice  that  the  attached  copies 
of  exhibits  listed  below  have  been  submitted  to  the  Commis¬ 
sion  by  counsel  for  the  Commission  in  support  of  the  sup¬ 
plemental  motion  mailed  to  you  April  21,  1926,  and  to  which 
reference  was  made  in  the  oral  argument  upon  said  supple¬ 
mental  motion  heard  bv  the  Commission  on  May  6,  1926. 
The  exhibits  enclosed  are  in  addition  to  those  already  sub¬ 
mitted  to  you  on  April  23,  1926. 

“Advertisement,  Indianapolis  News,  April  14,  1926. 

“Affidavit,  Mrs.  L.  M.  Barrett. 

“Affidavit,  Mrs.  E.  E.  Burns. 

“Affidavit,  Mrs.  L.  M.  Barrett. 

“Affidavit,  E.  Mae  Baker. 

“Affidavit,  Mrs.  PI.  E.  Burns. 

“Winning  Essay,  Royal  Contest,  January,  1926. 

“8  pages  from  ‘A  Collation  of  Cakes. ’ 

“  ‘Investigation  on  Royal  Cook  Books  Among  Consum¬ 
ers,  for  Mr.  NirnsJ 

“And  You  Will  Further  Take  Notice  that  the  Commis¬ 
sion  has  fixed  ten  (10)  days  from  the  date  of  service 
33  hereof  within  which  you  may  make  such  reply  as 
you  mav  desire. 

9/  V 

“By  Direction  of  the  Commission: 

“(Signed)  OTIS  B.  JOHNSON. 

“OTIS  B.  JOHNSON, 

“Dated,  June  18,  1926.”  Secretary. 
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Said  Exhibits  were  photostatic  reproductions  and  were  en¬ 
closed  with  said  notice,  which  said  notice  did  not  contain 
a  statement  of  charges  as  prescribed  by  the  Statute  and 
your  petitioner  was  denied  the  procedure  prescribed  by  law 
and  its  rights  under  the  Constitution. 

57.  Certain  of  said  exhibits  were  referred  to  at  said  oral 
argument  on  May  6,  1926,  but  were  not  shown  to  your  pe¬ 
titioner  at  that  time.  Certain  others  of  said  exhibits  were 
not  referred  to  at  said  hearing  and  certain  affidavits  and 
other  papers  to  which  reference  was  made  at  said  hearing 
by  counsel  for  the  Commission  were  not  there  shown  to 
your  petitioner,  though  presented  to  the  Commission,  and 
were  not  enclosed  with  said  notice  mentioned  in  the  last 
preceding  paragraph. 

58.  At  said  oral  argument  in  said  cause  before  the  Fed¬ 
eral  Trade  Commission  on  May  6,  1926,  Counsel  for  said 
Commission  did  refer  to  and  present  to  said  Commission 
a  book  known  as  “A  Collation  of  Cakes,”  eight  pages  of 
which  were  in  said  Notice  of  June  18,  1926,  served  on  your 
petitioner.  Said  book  was  not  newly  discovered  evidence, 
but  was  introduced  into  the  record  at  a  hearing  before  the 
Trial  Examiner  as  Commission's  Exhibit  No.  249,  was  dis¬ 
cussed  by  the  Trial  Examiner  and  was  part  of  the  record 
considered  by  the  Federal  Trade  Commission  prior  to  the 

order  of  dismissal  on  March  23,  1926;  said  counsel 
34  did  also  at  said  oral  argument  refer  to  and  present 

to  the  Commission  affidavits  of  five  individuals  of 
which  the  affidavits  of  three  individuals  served  on  your 
petitioner  with  said  Notice,  dated  June  18,  1926,  may  have 
been  a  part.  Said  photostatic  reproductions  of  affidavits 
of  Mrs.  L.  M.  Barrett  purport  to  show  two  affidavits  exe¬ 
cuted  separately  by  said  Mrs.  Barrett  on  April  15,  1926,  in 
each  of  which  she  quotes  statements  said  to  have  been  made 
by  a  certain  Emma  Hanko  concerning  alum  and  Calumet 
Baking  Powder.  Two  reproductions  of  alleged  affidavits 
by  a  Mrs.  E.  E.  Burns  were  also  served  on  your  petitioner, 
also  dated  April  15,  1926,  and  quoting  a  certain  Emma 
Hanko  in  alleged  statements  concerning  alum  and  Calumet 
Baking  Powder.  The  affidavit  of  E.  Mae  Baker  is  dated 
April  21,  1926,  at  Fort  Wayne,  Indiana,  and  may  have  been 
one  of  the  affidavits  referred  to  by  counsel  for  the  Com¬ 
mission  at  the  oral  argument  on  May  6,  1926,  and  then  pre- 
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sented  with  other  papers  to  t lie  Commission,  but  is  not  one 
of  the  ‘ *  Exhibits  numbered  severally  1  to  — ”  and  filed 
with  said  supplemental  motion  on  April  18,  1926,  not  being 
in  existence  at  that  time. 

59.  At  said  oral  argument  on  May  6,  1926,  Counsel  for 
the  Commission  referred  to  certain  other  exhibits  and  pre¬ 
sented  the  same  to  the  Federal  Trade  Commission  without 
exhibiting  said  papers  to  your  petitioner  and  said  papers 
are  not  included  in  the  photostatic  reproductions  served 
on  your  petitioner  with  said  Notice,  dated  June  18,  1926. 
Included  in  said  Exhibits  was  a  paper  described  as  the 
Westfield  Circular  which  was,  over  objection  of  your  peti¬ 
tioner,  presented  to,  received  and  considered  by  the  Com¬ 
mission  upon  identification  by  counsel  for  the  Commission 
as  follows,  “This  is  something  that  has  just  come  in  today. 

This  is  April  9th  in  Colorado.  I  have  here  a  copy  of 
35  the  books  passed  out  by  the  Royal  Company,  a  cook 

book,  harmless  in  itself,  but  stuck  into  the  leaves  of 
this  cook  book  was  the  Westfield  Circular;  and  it  is  said 
to  have  been  handed  out  bv  the  Roval  Baking  Powder  dem- 

w  w  O 

onstrator.  *  *  *  A  salesman  of  a  competing  company 
picked  that  up  from  a  customer  on  whom  he  called  and  he 
reports  that  was  handed  out  by  the  Royal  Baking  Powder 
Company.”  Counsel  for  Commission  at  said  oral  argu¬ 
ment  on  May  6,  1926,  further  presented  and  the  Federal 
Trade  Commission  received  and  considered,  over  objection 
of  your  petitioner,  affidavits  of  five  individuals,  of  which  the 
affidavits  of  two  individuals  were  not  served  with  said 
Notice,  dated  June  18,  1926,  and  have  never  been  exhibited 
to  or  served  upon  your  petitioner. 

60.  The  following  papers  are  included  in  those  served 

on  your  petitioner  with  said  Notice  dated  June  18,  1926, 
but  were  not  presented  to  or  received  by  the  Federal  Trade 
Commission  at  said  oral  argument  on  May  6,  1926,  and 
were  not  included  in  the  Exhibits  attached  to  said  supple¬ 
mental  motion  filed  on  April  18,  1926;  first,  a  photostatic 
copy  of  an  advertisement  by  your  petitioner  in  the  Indian¬ 
apolis  News,  April  14,  1926,  in  which  it  is  stated  that  “Miss 
Emma  Hanko  is  now  conducting  The  Indianapolis  News 
Free  Cooking  School.  *  *  *  Royal  Baking  Power  is 

used  exclusively  by  this  foremost  expert”;  second,  an  ex¬ 
hibit  of  three  pages,  unsigned  and  unidentified,  entitled  “In- 
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vest igat ion  on  Royal  Cook  Books  Among  Consumers  for 
Mr.  Nims,  Attorney  at  Law,  *  *  *  from  Marketing 

Division,  Frank  Seaman,  Incorporated,  New  York  City, 
May,  1926”;  third,  an  exhibit  of  three  pages  entitled  ”Y\ hy 
Cream  of  Tartar  Baking  Power  Is  Best  ”  and  bearing 
36  in  unidentified  handwriting  the  words  “Winning 


Essay  Royal  Contest,  Jan.,  1926.” 

61.  Your  petitioner  received  no  notice  that  said  papers 
mentioned  in  the  last  paragraph  would  he  presented  to  the 
Federal  Trade  Commission,  is  not  informed  of  any  identi¬ 
fication  made  thereof,  was  not  present  when  same  were 
offered  and  received  and  believes  that  said  papers  were  sub¬ 
mitted  to  the  Commission  ex  parte. 

62.  Said  papers  were  incompetent,  irrelevant  and  im¬ 
material,  improper  as  hearsay,  and  the  admission  thereof 
into  the  record  placed  improper  burdens  on  your  petitioner 
by  requiring  it  to  answer  said  incompetent,  irrelevant  and 
immaterial  evidence  without  proper  opportunity  to  chal¬ 
lenge  same  at  the  time  they  were  introduced. 

63.  By  receiving  and  considering  said  papers  in  evidence 
after  the  last  oral  argument  in  said  cause  on  May  6,  1926, 
the  said  Federal  Trade  Commission  proceeded  improperly, 
without  due  regard  for  the  rights  of  your  petitioner,  con¬ 
trary  to  the  procedure  prescribed  by  the  Statute  and  in 
a  manner  unknown  to  the  common  law. 

64.  Thereafter,  on,  to  wit,  the  29th  day  of  June,  1926, 
your  petitioner  filed  with  the  Federal  Trade  Commission 
a  certain  other  motion  reviewing  and  calling  to  the  atten¬ 
tion  of  the  Federal  Trade  Commission  its  motion  filed  on 
the  14th  day  of  May,  1926.  At  the  time  of  filing  the  mo¬ 
tion  of  June  29th,  1926,  your  petitioner  had  not  been  in¬ 
formed  of  any  decision  by  the  Federal  Trade  Commission  on 
its  motion  of  May  14th,  1926,  referred  to  in  Paragraph  55 
hereof. 

65.  The  said  motion  filed  June  29,  1926,  reserved  all  ex¬ 
ceptions  previously  taken  to  the  irregularity,  impro- 

37  priety  and  lack  of  jurisdiction  of  the  Federal  Trade 
Commission  in  its  proceedings  subsequent  to  the 
order  of  dismissal  and  particularly  moved  the  Commission 
to  require  counsel  for  the  Commission  definitely  and  finally 
to  close  his  case  upon  his  said  motions  on  a  day  to  be  fixed 
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by  the  Commission  and  further  requested  that  notice  be 
given  to  your  petitioner  when  said  case  for  the  Commission 
upon  its  said  motions  was  closed;  that  your  petitioner  be 
served  with  copies  of  all  papers,  documents,  exhibits  and 
other  matter  filed  with  or  under  consideration  by  the  Com¬ 
mission  in  connection  with  any  proceedings  in  said  Docket 
540  subsequent  to  the  order  of  dismissal  and  not  previously 
served  upon  it;  that  before  requiring  your  petitioner  to 
proceed  further,  the  Commission  inform  it  of  its  decision 
on  the  motion  filed  by  your  petitioner  on  May  14,  1926;  that 
a  reasonable  time  be  allowed  to  your  petitioner  after  deci¬ 
sion  on  said  motions  in  which  to  consider,  investigate  and 
properly  prepare  its  reply  to  charges  urged  against  it. 

66.  In  support  of  its  said  motion  filed  June  29,  1926,  your 
petitioner  respectfully  showed  to  the  Federal  Trade  Com¬ 
mission  that  at  the  oral  argument  on  May  6,  1926,  it  had 
been  taken  by  surprise  in  that  matters  and  things  were  ar¬ 
gued  before  and  presented  to  the  Federal  Trade  Commis¬ 
sion  without  previous  notice  to  your  petitioner,  by  the 
presentation  of  certain  affidavits  and  by  irrelevant  and  in¬ 
competent  statements  of  counsel  for  Commission  based  on 
hearsay. 

67.  Your  petitioner  in  support  of  said  motion  informed 
the  Federal  Trade  Commission  and  now  reaffirms  that 
copies  of  all  the  matters  and  things  referred  to  in  said  argu¬ 
ment  of  May  6,  1926,  and  offered  and  received  as 

38  exhibits  were  not  exhibited  to  or  served  upon  it;  that 
affidavits  of  five  individuals  were  introduced  and  affi¬ 
davits  of  three  individuals  were  served  on  your  petitioner; 
that  no  copy  of  the  so-called  Westfield  Circular  was  served 
upon  it  and  no  affidavit  or  other  competent  identification  of 
said  circular  or  information  concerning  its  origin;  no  oppor¬ 
tunity  was  given  to  rebut  presumptions  raised  by  hearsay 
evidence  from  counsel  of  Commission;  that  your  petitioner 
has  never  received  any  order  or  statement  from  the  Federal 
Trade  Commission  that  the  copies  served  on  it  constitute 
all  of  the  matters  and  things  filed  against  your  petitioner 
and  considered  by  the  Commission  in  determining  the  said 
cause. 

68.  Your  petitioner  in  said  pleading  informed  the  Federal 
Trade  Commission  and  here  reaffirms  that  after  counsel 
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for  the  Commission  apparently  closed  his  presentation  in 
support  of  his  two  motions  to  vacate,  elc.,  on  May  6th,  1926, 
certain  motions,  petitions,  affidavits,  briefs  and  other  mat¬ 
ters,  entitled  in  said  cause  and  praying  for  relief  by  order 
of  the  Federal  Trade  Commission  in  said  cause  were  tiled 
with  and  considered  by  the  Commission  without  notice  to 
your  petitioner,  without  service  of  copies  on  it  and  without 
opportunity  for  defense. 

69.  Your  petitioner  in  said  pleading  informed  the  Federal 
Trade  Commission  and  here  reaffirms  that  the  procedure 
of  permitting  the  filing  of  papers  from  time  to  time  in  said 
cause  for  consideration  by  the  Commission  in  determining 
charges  made  against  your  petitioner,  without  notice  to  or 
service  upon  the  petitioner,  placed  unusual  and  improper 
burdens  and  hardships  on  it  and  was  a  denial  of  its  rights 
under  the  law  and  the  rules  of  practice  adopted  by  the 
Commission. 

39  70.  Your  petitioner  in  said  pleading  informed  the 

Federal  Trade  Commission  and  here  reaffirms  that 
at  no  time  was  it  fully  apprised  of  the  matters  and  things 
variously  alleged  against  it  and  considered  by  the  Federal 
Trade  Commission  and  that  it  has  not  at  any  time  been  able 
to  make  full  answer  thereto  with  the  knowledge  that  the 
proceedings  against  it  were  closed  on  behalf  of  counsel  for 
the  Commission,  but  has  been  compelled  to  answer  in  part 
from  time  to  time  as  it  was  informed  of  the  various  allega¬ 
tions  against  it. 

71.  Thereafter  counsel  for  the  Federal  Trade  Commis¬ 


sion  filed  with  the  Commission  an  “answer  to  respondent’s 
motion,”  being  an  answer  to  the  motion  filed  by  your  peti¬ 
tioner  on  the  29th  day  of  June,  1926,  and  a  copy  of  said  an¬ 
swer  was  served  upon  your  petitioner.  In  said  answer 
counsel  represented  to  the  Federal  Trade  Commission  that 
his  case  upon  his  said  motions  was  closed  and  asserted  that 
copies  of  all  exhibits  filed  with  said  supplemental  motion 
had  been  served  on  your  petitioner.  No  statement  is  made 
in  said  answer  that  all  exhibits  and  affidavits  filed  and  under 


consideration  in  said  cause  had  been  served  on  your  peti¬ 
tioner  and  extension  of  time  for  reply  was  opposed  “for 
the  further  reason  that,  since  the  affidavits  and  exhibits  re¬ 
late  solely  to  the  respondent’s  activities,  it  can  not  be 
ignorant  of  the  facts  and  so  unable  to  reply  fully.” 
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72.  Your  petitioner  affirms  that  it  has  never  received 
copies  of  all  of  llie  affidavits  and  exhibits  filed  in  support 
of  said  supplemental  motion  of  counsel  for  the  Commission 
and  has  never  received  copies  of  said  papers  filed  in  said 
cause  by  counsel  for  its  competitors  as  stated  in  Paragraph 
47  hereof. 


40  73.  Thereafter  on,  to  wit,  the  7th  day  of  July,  1926, 

your  petitioner  learned  from  a  news  article  appear¬ 
ing  in  newspapers  and  other  periodicals  and  particularly 
from  the  July  7,  1926,  issue  of  the  New  York  Journal  of 
Commerce,  a  morning  newspaper  published  daily  at  New 
York  City,  which  bore  the  date  line,  “Washington,  July 
6th,  ”  that  said  Federal  Trade  Commission  had  vacated 
said  order  of  dismissal  and  reopened  said  proceedings, 
Docket  540,  as  prayed  for  by  its  counsel.  From  said  news 
articles  your  petitioner  also  learned  that  the  petition  de¬ 
scribed  in  paragraph  47  hereof,  filed  by  certain  alum  using 
competitors  of  your  petitioner,  and  at  that  time  undisclosed 
to  your  petitioner,  had  been  under  consideration  by  said 
Federal  Trade  Commission  in  reaching  its  decision.  Your 
petitioner  was  in  this  manner  informed  that  said  petition 
of  said  alum-using  competitors  requested  the  said  Federal 
Trade  Commission  to  hold  a  trade  practice  submittal  to 
set  up  a  code  of  ethics  for  competition  in  the  baking  pow¬ 
der  indust rv  and  that  with  the  action  of  the  Commission 


in  reopening  said  proceeding  the  hope  was  expressed  by 
certain  Commissioners  that  said  action  might  induce  or 
force  your  petitioner  to  agree  to  enter  into  said  trade  prac¬ 
tice  submittal.  A  copy  of  a  typical  example  of  said  news 
article  is  hereto  attached,  marked  Exhibit  7 A  and  bv  this 
reference  is  incorporated  in  and  prayed  to  be  taken  as  a 
part  of  this  petition. 

74.  On,  to  wit,  the  8th  day  of  July,  1926,  your  petitioner 
was  served  with  a  formal  order  entitled  in  said  proceeding 
Docket  540  under  date  of  July  7, 1926,  which  denied  all  pend¬ 
ing  motions  of  your  petitioner  and  vacated  in  part  its  order 
of  dismissal  issued  on  March  23,  1926,  expressly  providing 
that  not  only  “no  evidence  be  taken  with  respect  to 
41  the  statements  published  by  the  respondent,  Royal 
Baking  Powder  Company,  relative  to  the  deleterious¬ 
ness  of  alum  baking  powder,”  but  further  that  “the  dis- 
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missal  of  the  complaint  with  respect  to  the  slogan  ‘No 
alum — no  bitter  taste’  be  and  the  same  is  hereby  confirmed, 
it  being  the  opinion  of  the  majority  of  the  Commission  that 
the  same,  as  before  the  Commission  in  this  case,  is  not  an 
unfair  method  of  competition.”  A  copy  of  said  order  of 
July  7,  1926,  is  hereto  attached,  marked  Exhibit  7  and  is 
by  this  reference  incorporated  in  and  prayed  to  be  taken  as 
a  part  hereof. 

75.  Your  petitioner  is  informed  and  believes  and  so  avers 
that  the  irregular,  improper  and  secret  procedure  herein 
complained  of  are  the  matters  referred  to  by  Commissioner 
Vernon  W.  Van  Fleet  in  his  statement  for  the  record  ap¬ 
pearing  in  said  order  of  July  7,  1926,  to  wit: 

“I  refuse  to  vote  because  it  is  apparent  that  a  majority 
of  the  full  Commission  will  be  in  favor  of  the  motion  to  re¬ 
open  the  case.  I  am  still  of  the  opinion,  first,  that  the  Com¬ 
mission  has  no  jurisdiction  to  set  aside  its  dismissal,  and 
second,  I  think  the  procedure  is  irregular  and  that  the  mat¬ 
ters  presented  before  the  Commission  have  been  presented 
in  an  irregular  way  and  not  according  to  our  procedure  as 
provided  by  law  and  the  rules  and  procedure  of  the  Com¬ 
mission.” 

76.  Under  the  laws  creating  the  Federal  Trade  Commis¬ 
sion  and  defining  its  powers  your  petitioner  has  no  right  to 
appeal  from  any  order  of  the  Federal  Trade  Commission, 
except  from  an  order  requiring  it  to  cease  and  desist  from 
certain  methods  of  competition. 

77.  Your  petitioner  has  for  a  period  of  more  than  six 
years  been  forced  to  large  expenditures  of  time  and  money 

to  defend  itself  against  charges  of  the  Federal  Trade 
42  Commission  as  contained  in  Exhibits  1  and  3.  In  the 
course  of  said  defense  your  petitioner  has  been  com¬ 
pelled  to  be  present,  by  its  counsel  and  officers,  at  eighty- 
one  hearings  in  eight  cities  over  a  period  of  nineteen 
months ;  has  been  compelled  at  great  labor  and  expense  to 
defend  itself  against  charges  which  are  so  vague,  indefinite 
and  ambiguous  that  defense  against  various  possible  inter¬ 
pretations  thereof  had  to  be  made  in  the  course  of  the  pro¬ 
ceeding  and  that  not  even  the  Trial  Examiner  knew  with 
certainty  the  meaning  of  the  complaint,  but  was  forced  to 
make  his  findings  on  each  possible  construction. 

3—4740 
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78.  Your  petitioner  has  no  security  or  assurance  that  the 
proceedings  in  said  dismissed  cause  may  not  he  indefinitely 
prolonged  or  that  any  order  of  dismissal  hereafter  secured 
will  be  by  the  Commission  regarded  as  having  any  greater 
finality  than  the  Order  of  March  23,  1926,  or  the  Order  of 
July  7,  1926. 

79.  Said  order  by  the  Commission,  dated  July  7,  1926,  is 
in  excess  of  the  jurisdiction  of  the  Commission  as  it  at¬ 
tempts  to  vacate  the  Order  of  Dismissal  in  part  and  to  re¬ 
open  said  dismissed  proceeding  Docket  510.  Said  Commis¬ 
sion  was  without  authority  to  vacate  said  Order  of  Dis¬ 
missal  and  without  authority  to  authorize  the  taking  of 
testimony  in  any  proceeding  against  your  petitioner  except 
by  issuing  and  serving  a  “complaint  stating  its  charges” 
as  prescribed  by  the  Act  of  Congress,  conferring  and  limit¬ 
ing  its  powers  and  jurisdiction. 

80.  Certain  written  statements,  called  “press  releases,” 
were  issued  by  said  Federal  Trade  Commission  to  the  news¬ 
papers  of  the  country  concerning  said  Order  of  July  7, 

1926,  and  as  a  result  thereof  wide  publicity  was  given 
43  to  said  order  with  damage  to  the  business  reputa¬ 
tion  and  good-will  of  your  petitioner.  Said  official 
press  releases  of  the  Federal  Trade  Commission  were,  in 
effect,  confirmations  of  various  interviews  of  officers  of 
competing  companies  and  other  news  stories  which  prior 
thereto  had  appeared  in  newspapers  of  wide  circulation 
setting  out  purported  summaries  of  petitions  filed  in  said 
proceeding  Docket  540,  considered  by  the  Federal  Trade 
Commission  but  never  disclosed  to  your  petitioner,  and 
giving  notice,  apparently  derived  from  intimate  sources, 
that  such  an  order  would  be  issued  by  the  Federal  Trade 
Commission  in  an  attempt  to  vacate  the  prior  Order  of  Dis¬ 
missal  in  the  proceeding  Docket  540. 

81.  Thereafter,  on,  to  wit,  the  24th  day  of  August,  1926, 
and  not  prior  thereto,  your  petitioner,  relying  upon  the 
said  Order  of  Dismissal  of  March  23,  1926,  and  the  state¬ 
ments  contained  in  the  said  Order  of  July  7,  1926,  in  an 
effort  to  present  to  the  newspapers  and  to  the  public  a 
fair  and  impartial  account  of  said  proceeding  Docket  540 
and  of  the  acts  of  the  Commission  therein,  published  and 
circulated  copies  of  a  booklet  entitled  “Trial  Examiner’s 
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Report  Upon  the  Facts,  including  review  of  scientific  testi¬ 
mony  concerning  Alum  in  Baking  Power  and  its  physio¬ 
logical  effects  as  submitted  by  Edward  M.  Aver  ill  to  the 
Federal  Trade  Commission,  Washington,  1).  C.,  with  ex¬ 
planatory  foreword  and  indices  by  the  Royal  Baking 
Powder  Company,  New  York.”  In  said  booket  your  peti¬ 
tioner  included  facsimile  reproductions  of  the  Order  of  Dis¬ 
missal  of  March  23,  1926,  and  the  Supplementary  Order  of 
July  7,  1926,  together  with  a  true  and  accurate  reproduc¬ 
tion  of  the  entire  text  of  the  Trial  Examiner’s  Report, 
previously  referred  to  herein,  and  attached  hereto  as  Ex¬ 
hibit  5.  In  about  thirty  instances  typographical  and 
44  other  obvious  errors  or  omissions  in  said  report  were 
noted  and  corrected  in  footnotes.  No  change  was 
made  in  the  test  of  said  Report.  In  an  explanatory  fore¬ 
word  of  about  seven  pages,  your  petitioner  devoted  five 
pages  to  a  concise  and  accurate  statement  of  the  history  and 
purpose  of  the  controversy.  About  two  pages  of  said  fore¬ 
word  were  devoted  to  accurate  quotations  from  the  Ex¬ 
aminer’s  Report,  giving  briefly  the  principal  findings  of 
the  Examiner.  The  booklet  included  a  Table  of  Contents, 
an  index  and  an  explanation  of  the  abbreviations  used  by 
the  Examiner.  A  copy  of  the  said  foreword  is  attached 
hereto  marked  Exhibit  8  and  by  this  reference  is  incor- 
porated  in  and  prayed  to  be  taken  as  a  part  of  this  peti¬ 
tion.  Your  petitioner  believes  and  avers  that  the  publica¬ 
tion  as  a  whole  and  in  all  its  parts  is  a  truthful,  fair  re¬ 
cital  of  matters  of  public  record  and  constitutes  a  fair, 
proper  and  lawful  answer  to  the  public  charges  against 
your  petitioner. 

82.  With  said  copies  of  the  Trial  Examiner’s  Report 
your  petitioner  in  some  instances  distributed  other  printed 
and  written  matter,  copies  of  which  are  hereto  attached 
marked  respectively  Exhibits  9,  10  and  11,  and  by  this 
reference  are  incorporated  in  and  prayed  to  be  taken  as 
a  part  of  this  petition. 

83.  Your  petitioner  prior  thereto  had  suffered  injury  to 
its  good-will  and  business  by  the  publication  from  time  to 
time  in  the  public  press,  and  in  circulars  of  competitors, 
of  charges  of  the  complaints  in  Docket  540  and  of  ex¬ 
tracts  of  the  pleadings  and  evidence  in  said  cause.  Part 
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of  said  publicity  emanated  from  the  Federal  Trade  Com¬ 
mission  and  part  from  the  alum-using  competitors  of  your 
petitioner.  Most  of  it  was  partisan,  incomplete  and 

45  calculated  to  mislead  and  create  the  belief  that  your 
petitioner  was  guilty  of  unfair  trade  practices,  es¬ 
pecially  by  charging  deception  of  the  public  as  to  the  use 
of  alum  in  baking  powder  and  the  physiological  effects 
thereof. 

84.  Upon  information  and  belief,  your  petitioner  avers 
that  thereafter,  in  response  to  inquiries,  the  Federal  Trade 
Commission  by  its  Secretary  informed  interested  parties 
that  the  said  Report  of  the  Trial  Examiner  Upon  the  Facts 
in  Docket  540  was  considered  confidential  and  not  a  part 
of  the  record  before  the  Commission  on  the  ground  that 
it  was  prepared  solely  for  the  information  of  the  Com¬ 
mission  and  your  petitioner,  and  that  it  was  not  available 
for  distribution  to  the  public.  Your  petitioner  is  informed 
and  believes,  and  avers  that  said  Report  of  the  Trial  Ex¬ 
aminer  Upon  the  Facts  was  not  in  fact  considered  by  the 
Federal  Trade  Commission  as  confidential,  but  copies 
thereof  were  at  various  times  by  various  agents  of  said 
Federal  Trade  Commission  displayed  to  alum-using  com¬ 
petitors  of  your  petitioner;  that  no  published  rule  of  the 
Federal  Trade  Commission  describes  Reports  of  Trial 
Examiners  as  secret  or  confidential  and  no  provision  in 
the  law  requires  or  sanctions  said  ban  of  secrecy. 

85.  The  publication  of  said  Report  of  the  Trial  Ex¬ 
aminer  Upon  the  Facts  was  amply  supported  by  prece¬ 
dent.  In  numerous  instances  prior  thereto  similar  reports 
by  Trial  Examiners  in  other  proceedings  by  said  Commis¬ 
sion  or  extracts  therefrom  have  been  published  and  cir¬ 
culated  by  other  respondents,  by  persons  interested  in  the 
prosecution  of  such  proceedings,  and  by  newspapers  both 
before  and  after  final  decision  by  the  Commission  in  such 
proceedings,  all,  so  far  as  your  petitioner  has  been  able  to 
learn,  without  objection  being  raised  thereto  by  said  Com¬ 
mission. 

46  86.  Thereafter,  on,  to  wit,  the  29th  day  of  Septem¬ 
ber,  1926,  a  certain  “ release’ ’  was  issued  by  the 

Federal  Trade  Commission  to  the  newspapers  for  im¬ 
mediate  publication,  describing  a  certain  other  order  issued 
by  the  Federal  Trade  Commission  against  your  petitioner. 
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87.  Thereafter,  on,  to  wit,  the  30th  day  of  September, 
1926,  your  petitioner  was  served  with  a  copy  of  the  order 
of  the  Federal  Trade  Commission  referred  to  in  the  pre¬ 
ceding  paragraph  hereof.  By  said  order  of  the  Federal 
Trade  Commission,  dated  the  29th  day  of  September,  1926, 
your  petitioner  was  informed  that  a  certain  petition  at¬ 
tached  thereto  and  certain  exhibits  had  been  filed  with  the 
Federal  Trade  Commission  on  September  23rd,  1926,  by 
seven  alum-using  competitors  of  your  petitioner  in  and 
by  which  it  was  represented  to  the  Commission  that  your 
petitioner  had  published  and  circulated  the  Report  of  the 
Trial  Examiner  Upon  the  Facts  in  Docket  540,  together 
with  statements  and  comments  in  relation  to  such  report, 
and  the  Commission  of  its  own  motion,  after  consideration 
of  the  petition  and  exhibits  and  the  record  in  Docket  540, 
ordered  that  your  petitioner  be  served  with  copies  of  said 
petition  and  said  Exhibits  marked  A,  B,  C  and  1)  and  show, 
on  the  8th  day  of  October,  1926,  cause  why  the  following 
order  should  not  he  made  in  said  cause,  Docket  540: 

“It  Is  Ordered  that  the  order  of  the  Commission  dis¬ 
missing  this  case  on  March  23,  1926,  and  that  the  order 
entered  by  the  Commission  on  July  7,  1926,  relating  to 
the  reopening  of  the  case  for  certain  purposes  only,  be  and 
the  same  are  hereby  vacated,  set  aside  and  held  for  naught. 

“It  Is  Further  Ordered  that  this  case  be  and  the  same 
is  hereby  reopened  for  the  taking  of  additional  evi- 
47  deuce  relevant  to  the  issues  raised  by  the  pleadings 
and  occurring  since  the  close  of  the  taking  of  evi¬ 
dence  on  May  2,  1925. 

“It  Is  Further  Ordered  that  evidence  be  also  taken  con¬ 
cerning  the  publication  and  circulation  of  the  respondent 
of  copies  of  the  Report  Upon  the  Facts  filed  November  10, 
1925,  by  Trial  Examiner  Edward  M.  Averill,  and  that  publi¬ 
cation  and  circulation  by  the  respondent  of  other  matters 
relevant  to  the  issues  involved  in  this  proceeding  down  to 
the  closing  of  the  taking  of  such  additional  evidence  pur¬ 
suant  to  this  order.” 

88.  With  said  order  of  September  29,  1926,  the  Commis¬ 
sion  served  upon  your  petitioner  copies  of  said  petition  by 
said  seven  alum-using  competitors  and  four  Exhibits  to 
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said  petition  marked  A,  B,  C  and  D.  Said  Exhibit  A  was 
a  copy  of  the  booklet  hereinbefore  described  in  Par.  81, 
the  essential  parts  of  which  have  been  hereto  attached 
as  Exhibits  to  this  petition  and  marked  Exhibits  5  and  6. 
Said  Exhibits  B  and  C  to  said  petition  have  been  hereto 
attached  as  Exhibits  9  and  10.  Said  Exhibit  D  consisted 


of  a  clipping  from  the  Woodward  Democrat,  of  Woodward, 
Oklahoma,  issue  of  September  3,  1926,  in  which  is  reprinted 
under  the  heading  “Alum  in  Baking  Powder,  by  Royal 
Baking  Power  Co./’  the  contents  of  Exhibit  9. 

89.  Said  petition  of  the  seven  alum-using  competitors 
of  your  petitioner  is  in  the  form  of  a  letter  to  the  Federal 
Trade  Commission  and  not  entitled  in  said  proceeding 
Docket  540.  Said  petition  is  signed  by  C.  C.  McChord, 
Daniel  R.  Forbes  and  John  Walsh,  as  attorneys  for  said 
competitors.  A  copy  of  said  petition  is  hereto  attached, 
marked  Exhibit  12,  and  by  this  reference  is  incorporated 
in  and  prayed  to  be  taken  as  a  part  of  this  petition. 
48  90.  In  addition  to  said  Exhibits  A,  B,  C  and  D  re¬ 

ferred  to  in  Par.  88  hereof,  was  also  filed  with  the 


Federal  Trade  Commission  a  further  Exhibit  marked  “Ex¬ 


hibit  E”  being  the  copy  of  a  telegram  from  K.  K.  Bell, 
Vice-President  and  General  Manager  of  the  Calumet  Bak¬ 


ing  Powder  Company,  one  of  the  alum-using  competitors  of 
your  petitioner,  on  whose  behalf  the  said  petition  referred 
to  in  Pars.  87,  88  and  89  was  filed,  to  Judge  C.  McChord, 
one  of  the  attorneys  who  signed  said  last  mentioned  peti¬ 
tion.  No  copy  of  said  “Exhibit  E”  has  ever  been  served 
upon  or  furnished  to  your  petitioner,  and  your  petitioner 
was  without  knowledge  of  the  existence  of  said  Exhibit  E 


until  said  Exhibit  was  discovered  in  the  public  file  of  said 
proceeding  Docket  540  on  the  15th  day  of  October,  1926. 
Said  telegram  purports  to  give  quotation  of  a  news  article 
appearing  in  the  Ft.  Atkinson,  Wisconsin,  “Union,,  for 
September  10,  1926,  is  dated  September  24,  1926,  and  avers 
that  it  is  important  that  the  Commission  have  the  infor¬ 
mation  contained  therein  in  considering  the  last  mentioned 
petition.  A  copy  of  said  last  described  Exhibit  E  is  hereto 
attached  and  marked  “Exhibit  13”  and  by  this  reference 
is  incorporated  herein  and  prayed  to  be  taken  as  a  part 
of  this  petition. 
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91.  Thereafter,  on,  to  wit,  the  8th  day  of  October,  1926, 
your  petitioner  appeared  in  response  to  said  order  of  Sep¬ 
tember  29,  1926,  requiring  it  to  show  cause,  as  set  forth  in 
Par.  87  hereof,  and  filed  its  return  to  said  order,  in  which 
it  set  forth  that  said  order  to  show  cause  and  the 
proposed  order  contained  therein  were  beyond  the  powers 
and  jurisdiction  of  said  Federal  Trade  Commission  and 

without  warrant  in  law,  and  the  facts  as  to  the 

49  publication  of  said  Trial  Examiner’s  Report,  in  sub¬ 
stance  as  above  stated  in  Pars.  81,  82  and  83  hereof 

and  moved  said  Commission  to  strike  said  petition  from 
its  records  and  to  cancel  all  parts  of  its  order  of  Septem¬ 
ber  29,  1926,  referring  thereto  for  the  reason  that  it  was 
presented  by  strangers  to  said  proceeding  and  contained  no 
charges  which  your  petitioner  was  required  by  law  to  an¬ 
swer.  Your  petitioner  in  said  return  stated,  “In  these  pro¬ 
ceedings  the  respondent  has  been  put  to  very  large  expense 
and,  to  a  considerable  degree,  compelled  to  divert  the 
energies  of  its  employees  from  its  business,  while  its  com¬ 
petitors  have  been  making  use  of  each  act  of  the  Com¬ 
mission  to  injure  its  reputation  and  good-will,  although  in 
the  whole  six  years  of  agitation  there  has  been  no  adjudica¬ 
tion  whatever,  finding  the  respondent  guilty  of  any  im¬ 
proper  or  unfair  act.  The  respondent  respectfully  protests 
that  it  is  entitled  to  be  relieved  from  further  harassment 
and  that  if,  since  the  Order  of  Dismissal  in  Docket  No.  540, 
it  has  done  anything  which  the  Commission  deems  to  be  a 
proper  ground  for  complaint,  that  it  proceed  against  it  as 
duly  provided  by  law  rather  than  by  the  present  procedure, 
constituting,  as  it  does,  an  arbitrary  exercise  of  govern¬ 
mental  power  and  a  violation  of  the  respondent’s  rights 
under  the  Constitution.”  A  copy  of  said  return  is  hereto 
attached,  marked  Exhibit  14,  by  this  reference  incorporated 
in  and  prayed  to  be  taken  as  part  of  this  petition. 

92.  Said  return  was  presented  to  the  members  of  the 
Commission  in  session  at  the  office  of  the  Commission  at 
Washington,  I).  C.,  on  October  8,  1926,  namely,  Commis¬ 
sioners  Hunt,  Humphrey  and  Myers.  A  copy  of  the  “Offi¬ 
cial  Report  of  Proceedings  Before  the  Federal  Trade 

50  Commission,  Docket  540,”  on  October  8,  1926,  as 
furnished  by  the  Official  Reporters  to  the  Commis- 
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sion,  is  hereto  attached,  marked  Exhibit  15  and  by  this 
reference  is  incorporated  in  and  prayed  to  be  taken  as  a 
part  of  this  petition.  From  the  announcement  by  Com¬ 
missioner  Hunt  as  see  forth  at  the  end  of  said  Exhibit  15, 
and  from  a  new  article  appearing  in  the  New  \ork  Journal 
of  Commerce  for  October  9,  1926,  from  previous  issues  of 
which  said  newspaper  your  petitioner  has  first  been  in¬ 
formed  of  other  acts  of  the  Commission  in  the  proceeding 
Docket  540,  your  petitioner  is  informed  and  believes  that 
the  proposed  order  recited  in  said  Order  to  Show  Cause  of 
September  29,  1926,  is  about  to  be  issued  and  served  upon 
it  and  that  the  respondents  herein  are  about  to  vacate,  set 
aside  and  hold  for  naught  the  prior  decisions  of  said  Fed¬ 
eral  Trade  Commission  on  March  23,  and  on  July  7,  1926, 
and  that  your  petitioner  is  threatened  with  further  irreg¬ 
ular,  improper  and  unlawful  acts  by  said  respondents  in¬ 
cluding  prosection  for  an  act  or  acts  of  your  petitioner 
occurring  after  said  decisions  and  in  reliance  thereon  and 
including  the  continuance  of  said  proceeding  against  your 
petitioner  without  warrant  or  authority  in  law  or  under 
the  Statute,  in  direct  contravention  of  the  rules  of  practice 
of  said  Federal  Trade  Commission  and  in  violation  of 
your  petitioner’s  rights  under  the  Constitution. 

93.  Since  the  entry  of  the  final  order  on  March  23,  1926, 
dismissing  the  supplemental  and  amended  complaint  in  the 
proceedings  Docket  540,  the  membership  of  the  respondent, 
said  Federal  Trade  Commission,  has  changed  and  both 
on  September  29,  1926,  when  said  order  to  show  cause  was 
issued  by  said  Commission,  and  at  the  hearing  on  October 
8,  1926,  on  said  order  to  show  cause  and  your  peti- 
51  tioner’s  return  thereto,  there  were  present  at  the 
office  of  said  Commission  in  Washington,  D.  C.,  only 
three  Commissioners,  one  of  whom  was  the  Commissioner 
(William  E.  Humphrey)  who  had  dissented  from  the  final 
order  dismissing  the  supplemental  and  amended  complaint 
of  March  23, 1926,  and  another  was  a  Commissioner  (Abram 
Myers)  who  had  taken  office  since  said  dismissal  on  March 
23,  1926,  and  since  said  order  of  July  7,  1926,  and  who  had 
not  theretofore  taken  part  in  any  hearing  of  said  proceed¬ 
ing,  and  a  third  Commissioner  (Charles  W.  Hunt),  who 
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was  not  present  at  the  final  arguments  in  said  proceeding 
on  March  3,  1926.  So  that  neither  the  said  order  of  Sep¬ 
tember  29,  1926,  nor  the  announcement  on  October  8,  1926, 
are  the  acts  of  a  proper  majority  of  the  full  Commission 
as  constituted  on  said  dates,  and  said  threatened  acts  of 
the  respondents  will  result  in  the  reversal  of  prior  decisions 
in  said  proceeding  by  a  vote  of  less  than  a  majority  of 
the  Commissioners  in  ofhce  on  March  23  and  July  7,  1926. 

94.  Your  petitioner  is  now  being  harassed,  annoyed  and 
put  to  great  and  needless  expense  and  burdens  in  continuing 
to  defend  itself  against  unlawful  acts.  The  continuing 
threats  of  uncertain  and  unauthorized  acts  by  the  Federal 
Trade  Commission  is  causing  the  petitioner  grave  and 
serious  embarrassment  and  loss  in  the  operation  of  its 
business. 

95.  The  present  and  threatened  proceedings  against  your 
petitioner  are  irregular,  improper,  not  according  to  law, 
deny  to  your  petitioner  due  process,  and  are  based  on  as¬ 
sumed  authority  entirely  outside  the  lawful  jurisdiction  of 

the  Federal  Trade  Commission.  Your  petitioner  re- 
52  spectfully  avers  that  the  acts  of  the  respondents 

aforesaid  are  not  only  contrary  to  the  provisions  of 
the  statute  and  beyond  the  powers  and  jurisdiction  of  said 
Federal  Trade  Commission  as  therein  defined,  but  also  have 
resulted,  and  result,  in  the  apparent  determination  by  the 
respondent,  said  Federal  Trade  Commission,  of  matters 
of  vital  importance  to  your  petitioner’s  business,  not  upon 
the  pleadings,  evidence  and  hearing,  as  prescribed  by 
statute,  but  upon  ex  parte  showings  by  your  petitioner’s 
competitors,  accompanied  by  wide  publicity  thereof  through 
releases  to  the  public  press  by  the  respondents  and  other¬ 
wise,  whereby  the  legal  rights  of  your  petitioner  are  dis¬ 
regarded  and  its  business,  trade  reputation  and  good-will 
impaired  and  threatened  with  irreparable  injury. 

96.  Your  petitioner  has  no  other  remedy  than  by  this 
petition  and  unless  the  relief  herein  prayed  is  granted 
will  be  put  to  long,  expensive  litigation  without  assurance 
of  definite  ending  when  again  the  Federal  Trade  Commis¬ 
sion  renders  a  decision  in  said  proceeding  Docket  540. 
Your  petitioner  has  no  remedy  by  appeal  from  any  present 
order  of  the  Federal  Trade  Commission  and  can  not  appeal 
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said  proceeding  until  after  some  order  to  cease  and  desist 
is  issued  against  it,  being  compelled  meanwhile,  possibly  for 
another  long  period  of  years,  to  endure  the  prosecution, 
publication  and  republication  of  vague,  indefinite  and  am¬ 
biguous  charges  against  which  it  has  already  been  obliged 
to  defend  itself  at  great  expense  and  loss,  although  all  of 
the  charges  so  prosecuted  and  published  against  it  have 
been  determined  in  its  favor.  The  threatened  procedure 
involves  charges  concerning  acts  of  your  petitioner  sub¬ 
sequent  to  and  in  reliance  upon  said  decisions  in  its 
53  favor.  Such  further  prosecution  is  unlawful  and 
prejudicial  to  the  public  welfare  in  that  it  will  tend 
to  suppress  information  of  vital  importance  to  the  health 
of  the  nation  and  tend  to  unlawfully  restrain  the  trade 
and  business  of  your  petitioner  in  favor  of  its  alum-using 
competitors,  all  with  great  injury  and  damage  to  your  peti¬ 
tioner,  its  business  reputation  and  good-will. 

97.  Your  petitioner  is  prepared,  if  opportunity  be  granted, 
to  present  to  this  Honorable  Court  competent  proof  of  all 
of  the  allegations  of  this  petition. 

Wherefore,  these  premises  considered,  your  petitioner 
respectfully  prays  that  a  Writ  of  Certiorari  be  issued  by 
this  Honorable  Court  requiring  the  said  Federal  Trade 
Commission  forthwith  to  certify  and  return  to  this  Court 
the  record  and  proceedings  before  it  as  appearing  on  the 
Docket  and  in  the  files  in  said  cause,  Docket  540,  subsequent 
to  the  Order  of  Dismissal,  issued  March  23,  1926,  includ¬ 
ing  therein  all  records  and  proceedings  contained  and  ap¬ 
pearing  in  the  4 4  Confidential  File,  Docket  540’  *  or  elsewhere 
and  including  all  documents  and  paper  writings  of  every 
kind  and  description  by  whomsoever  filed  which  have  been 
received  or  considered  in  said  cause  subsequent  to  the 
Order  of  Dismissal  of  March  23,  1926,  that  the  same  may 
be  examined  and  reviewed  that  justice  may  be  done,  and 
that  to  such  end  all  necessary  orders  may  be  made  and  pro¬ 
ceedings  had,  or  if  it  shall  appear  that  this  petition  should 
have  been  brought  in  Equity,  to  order  this  cause  to  be  trans¬ 
ferred  to  the  Equity  Term  of  this  Court,  permitting  such 
amendments  as  may  be  necessary  to  make  the  pleadings 
conform  to  the  Equity  rules  in  order  that  relief  by  injunc- 
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tion  may  be  sought  against  the  respondents  herein  to  pre¬ 
vent  the  acts  and  threatened  acts  against  which  com- 
54  plaint  is  herein  made  and  for  such  other  and  further 
relief  as  may  be  just. 

[corporate  seal.] 

ROYAL  BAKING  POWDER  COMPANY, 
(Signed)  By  FREDERICK  C.  HITCH. 

MATTHEW  E.  O’BRIEN, 

MATTHEW  H.  O’BRIEN, 

Attorneys  for  Petitioner. 

State  of  New  York, 

County  of  Neiv  York ,  ss: 

Frederick  C.  Hitch,  being  first  duly  sworn,  deposes  and 
says  that  he  is  a  Vice-President  of  the  Royal  Baking 
Powder  Company,  a  New  Jersey  corporation,  and  is  duly 
authorized  to  sign  the  foregoing  petition  on  its  behalf;  that 
he  has  read  said  petition  and  knows  the  contents  thereof 
and  that  the  matters  therein  alleged  as  facts  are  true  and 
those  alleged  upon  information  and  belief  he  believes  to 
be  true.  That  this  petition  is  tiled  in  good  faith  and  upon 
the  belief  that  the  petitioner  has  a  just  and  meritorious 
cause  and  not  for  the  purpose  of  delav. 

(Signed)  FREDERICK  C.  HITCH. 

Subscribed  and  sworn  to  before  me  this  20th  day  of 
October,  1926. 

[notarial  seal.]  HENRY  SCHMIDT, 

Notary  Public,  etc . 

Commission  expires  Mar.  20,  1928. 
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Exhibit  No.  1 


United  States  of  America,  ss: 


Before  Federal  Trade  Commission. 

At  a  Regular  Session  of  the  Federal  Trade  Commission 
Held  at  Its  Office,  in  the  City  of  Washington,  D.  C.,  on 
the  4th  Dav  of  February,  A.  l>.  1920. 

Present:  Victor  Murdock,  Chairman,  Houston  Thomson, 
William  B.  Colver,  Nelson  B.  Gaskill,  Commissioners. 

Docket  No.  540. 

Federal  Trade  Commission 
v. 

Royal  Baking  Powder  Company 

Com  plaint  in  the  Matter  of  the  All  eyed  Violation  of  Section 
5  of  an  Aet  of  Congress  Approved  Sept  ember  26,  1914. 

The  Federal  Trade  Commission,  having  reason  to  believe 
from  a  preliminary  investigation  made  by  it  that  the  Royal 
Baking  Powder  Company,  hereinafter  referred  to  as  the 
respondent,  has  been  and  is  using  unfair  methods  of  com¬ 
petition,  in  interstate  commerce,  in  violation  of  the  provi¬ 
sions  of  Section  5  of  an  Act  of  Congress  approved  Septem¬ 
ber  26,  1914,  entitled  “An  Act  to  create  a  Federal 
56  Trade  Commission,  to  define  its  powers  and  duties, 
and  for  other  purposes,”  and  it  appearing  that  a 
proceeding  by  it  in  respect  thereof  would  be  to  the  interest 
of  the  public,  issues  this  complaint,  stating  its  charges  in 
that  respect  on  information  and  belief  as  follows: 

Paragraph  One:  That  the  respondent,  the  Royal  Baking 
Power  Company,  is  a  corporation  chartered  and  organized 
under  the  laws  of  New  Jersey,  by  which  was  effected  a  con¬ 
solidation  of  four  previously  organized  corporations,  one 
by  the  same  name,  the  Cleveland  Baking  Powder  Company, 
Price  Baking  Powder  Company,  and  the  Tartar  Chemical 
Company,  having  its  principal  office  and  place  of  business 
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at  135  William  Street,  New  York  City,  State  of  New  York, 
and  for  a  number  of  years  last  past  lias  been  engaged  in 
the  manufacture  and  sale,  in  interstate  commerce,  of  bak¬ 
ing  powder,  in  and  among  the  several  States  of  the  United 
States,  Territories  thereof  and  the  District  of  Columbia,  in 
direct  competition  with  other  persons,  firms,  copartner¬ 
ships  and  corporations  similarly  engaged. 

Paragraph  Two:  That  in  compounding  such  baking 
powders  one  of  the  necessary  ingredients  is  an  acid.  The 
respondent  derives  its  acid  from  cream  of  tartar — tartaric 
acid — a  fruit  product.  Many  of  its  competitors  derive 
theirs  from  aluminum  salts — sodium  aluminum  sulphate 
(SAS) — ,  thus  having  a  mineral  base.  On  account  of  this 
difference  in  the  composition  of  their  powders  and  for  com¬ 
petitive  purposes  and  effect  the  respondent  has  long  as- 
powders  contain  alum  and  for  that  reason  are  unhealth- 
safe  and  of  value  as  a  food  product,  and  that  its  competitors’ 
powders  contain  alum  and  for  that  reason  are  unhealth¬ 
ful,  harmful,  deleterious  and  dangerous  when  used  in  food, 
thus,  in  effect,  charging  its  competitors  with  the  violation 
of  the  Pure  Food  and  Drugs  Laws  of  the  United 
57  States.  On  this  account  the  President  of  the  United 
States,  acting  through  the  Department  of  Argricul- 
ture  and  the  so-called  Remsen  Board  nominated  and  ap¬ 
pointed  by  the  President,  and  in  accordance  with  the  laws, 
caused  a  searching  investigation  of  this  matter  to  be  made 
and  thereupon  it  was  authoritatively  found  and  reported  by 
this  Board  and  the  Department  of  Agriculture  that  alumi¬ 
num  compounds  as  used  in  baking  powders  are  not  in¬ 
jurious  to  the  nutritive  value  of  foods  or  deleterious  to 
health  and  that  so-called  alum  baking  powders  are  no  more 
harmful  than  any  other  baking  powders;  said  decision  and 
report  of  said  Remsen  Board  and  the  Department  of  Agri¬ 
culture  has  ever  since  remained  unreversed  and  in  full  force 
and  effect.  So  the  question,  at  least  for  competitive 
purposes  and  uses,  should  in  all  fairness  have  been  put  at 
rest. 

Paragraph  Three:  That  notwithstanding  this  authorita¬ 
tive  settlement  of  this  controversy,  the  respondent,  in 
its  own  name,  and  in  the  names  of  its  subsidiaries  of  con¬ 
stituent  bodies,  the  Cleveland  Baking  Powder  Company  and 
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the  Price  Baking  Powder  Company,  has  ever  since  con¬ 
tinued  to  use  the  following  unfair  and  unlawful  methods  of 
competition  for  the  purpose  and  with  the  intent  of  injuring 
its  competitors  and  unlawfully  restraining  their  trade,  to 
wit: 

First  Specification:  The  respondent  has  by  circulars, 
pamphlets,  advertisements  in  newspapers,  magazines  and 
other  periodicals,  and  otherwise,  by  direct  statements  and 
by  innuendo  and  inference  unfairly  represented  and  charged 
and  alum,  to  wit:  sodium  aluminum  sulphate  (SAS),  as 
used  in  its  competitors’  product  is,  to  the  contrary  of  the 
decision  and  report  of  said  Remsen  Board  and  the  Depart¬ 
ment  of  Agriculture,  harmful,  unhealthful,  deleterious  and 
dangerous  to  users  and  consumers  of  such  powders. 

Second  Specification:  The  respondent  has  by  like 
58  means  and  methods  aforesaid  unfairly  and  falsely 
represented  and  charged  that  its  competitors’  prod¬ 
ucts  contain  alum,  to  wit:  potassium  aluminum  sulphate 
(PAS)  as  understood  in  common  parlance  and  generally 
used  in  trade  and  commerce,  which,  if  used  as  an  ingredient' 
in  such  powders,  would  be  harmful,  unhealthful,  deleterious 
and  dangerous  to  users  and  consumers  thereof. 

Third  Specification:  The  respondent  has  by  like  means 
and  methods  aforesaid  unfairly  and  falsely  represented  and 
charged  that  such  use  of  alum,  to  wit:  sodium  aluminum 
sulphate  (SAS)  in  baking  powders  has  been  forbidden  by 
the  laws  of  many  states  of  the  United  States  and  that  many 
grocers  have  been  fined  for  selling  such  powders,  and  that 
vast  quantities  thereof  have  on  that  account  been  confis¬ 
cated  and  destroyed. 

Fourth  Specification:  The  respondent  has  unfairly  and 
unlawfully  made  these  charges  not  only  by  the  means  and 
methods  above  averred,  but  also  by  unsigned  and  anony¬ 
mous  articles  which,  for  considerations  paid  by  the  respon¬ 
dent  and  at  its  expense,  it  has  procured  to  be  published  and 
circulated  in  various  newspapers,  magazines,  periodicals, 
circulars,  pamphlets  and  otherwise,  thus  imposing  upon  the 
public  its  advertising  matter  and  propaganda  as  the  inde¬ 
pendent  opinions  of  editors,  publishers  and  writers  not  em¬ 
ployed  or  inspired  by,  or  connected  with,  the  respondent. 


FEDERAL  TRADE  COMMISSION  ET  AL. 


47 


Therefore,  notice  is  hereby  given  you,  the  said  Royal 
Baking  Powder  Company,  that  the  charges  of  this  complaint 
will  be  heard  by  the  Federal  Trade  Commission  at  its  office 
in  the  City  of  Washington,  D.  C.,  on  the  31st  day  of  March, 
A.  D.  1920,  at  10:30  o’clock,  in  the  forenoon  of  that  day, 
or  as  soon  thereafter  as  the  same  may  be  reached,  at  which 
time  and  place  you  shall  have  the  right  to  appear  and  show 
cause  why  an  order  should  not  be  entered  by  the 
59  .  Federal  Trade  Commission  requiring  you  to  cease 

and  desist  from  the  violation  of  law  charged  in  Para¬ 
graph  Three  of  this  complaint. 

And  you  will  further  take  notice  that  within  thirty  (30) 
days  after  the  service  of  this  complaint,  you  are  required  to 
tile  with  the  Commission  an  answer  in  conformity  with  Rule 
III  of  the  Rul  es  of  Practice  before  the  Commission. 

In  witness  whereof,  The  Federal  Trade  Commission  has 
caused  this  complaint  to  be  issued,  signed  by  its  Secretary, 
and  its  official  seal  to  be  affixed  hereto  at  the  City  of  Wash¬ 
ington,  D.  C.,  this  4th  day  of  February,  A.  D.  1920. 

By  the  Commission. 

J.  P.  YODER, 

Secretary i. 

CLAUDE  R.  PORTER, 

Chief  Counsel  for  the  Commission. 
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United  States  of  America: 

Before  Federal  Trade  Commission. 

Docket  No.  540. 

Federal  Trade  Commission 


v. 

Royal  Baking  Powder  Company,  Respondent. 

Answer  of  Royal  Baking  Powder  Company. 

Archibald  Cox,  Counsel  for  Respondent,  233  Broadway, 
New  York  City,  N.  Y. 
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United  States  of  America: 

Federal  Trade  Commission. 

Docket  No.  540. 

Federal  Trade  Commission 


v. 

Royal  Baking  Powder  Company,  Respondent. 

01  The  respondent,  Royal  Baking  Powder  Company, 
answering  the  complaint  herein  respectfully  shows: 

Paragraph  One.  The  respondent,  Royal  Baking  Powder 
Company,  is  a  corporation  organized  under  the  laws  of 
New  Jersey  in  the  year  1809,  and  for  the  purposes  of  this 
cause  may  be  considered  as  then  effecting  a  consolidation 
of  the  four  companies  named  in  the  complaint.  The  re¬ 
spondent  since  its  incorporation  has  been  engaged  in  the 
manufacture  and  sale  of  baking  powder  as  recited  in  Para¬ 
graph  One  of  the  complaint. 

Paragraph  Two.  All  baking  powders  comprise,  with  or 
without  other  ingredients,  a  carbonate  and  substance  of 
an  acid  nature  capable  of  reacting  with  the  alkali  carbon¬ 
ate  when  the  mixture  is  mositened  to  set  free  carbonic  acid 
gas  which  vesiculates  the  dough.  The  allegations  of  the 
complaint  concerning  the  acid  ingredients  used  in  baking 
powders  are  inaccurate  and  erroneous.  The  acid  sub¬ 
stances  as  used  in  baking  powders  by  numerous  manufac¬ 
turers  which  are  apparently  referred  to  in  the  complaint 
are  as  follows : 

(a)  When  tartar  or  argol,  which  is  derived  from  grapes, 
is  purified  and  forms  white  crystals  the  substance  is  known 
as  cream  of  tartar.  That  substance  has  an  acid  taste  and 
reaction  and  is  itself  one  of  the  substances  which  can  be 
used  to  react  with  the  alkali  carbonate  and  liberate  the 
carbonic  acid  gas.  Tartaric  acid,  which  is  also  derived 
from  grapes,  is  the  acid  of  tartar.  Some  tartaric  acid  in 
addition  to  the  cream  of  tartar  is  used  by  manufacturers 
of  baking  powder  in  order  to  secure  better  timing  of  the  re¬ 
action  and  liberation  of  the  gas  in  the  oven  and  so  more 
satisfactory  results  in  baking. 
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( b )  The  other  substance,  or  substances,  of  an  acid  na¬ 
ture  mentioned  in  the  complaint  is  commonly  known  as 
alum.  It  is  the  burnt  or  exsiccated  crystals  resulting  from 
a  mixture  of  concentrated  solutions  of  sodium  (or 

62  potassium)  sulphate  and  crude  aluminum  sulphate. 
It  is  of  an  acid  nature  and  will  react  with  the  carbon¬ 
ate  when  the  mixture  is  moistened. 

The  respondent  has  asserted  that  the  baking  powders 
made  by  it  are  pure,  healthful  and  safe;  and  that  is  true. 
It  is  not  asserted  that  all  its  competitors  powders  contain 
alum.  Many  of  its  competitors’  powders  contain  the  same 
ingredients  contained  in  the  powder  of  the  respondent.  It 
has  asserted  that  powders  containing  alum  are  unhealth¬ 
ful,  harmful  and  deleterious;  and  that  is  true.  It  lias  not, 
in  effect  or  otherwise,  charged  any  competitor  with  viola¬ 
tion  of  the  Pure  Food  and  Drugs  Law  of  the  United  States. 

The  facts  with  respect  to  the  use  of  alum  in  baking 
powder  are  briefly: 

Before  alum  was  used  in  baking  powder  the  use  of  that 
substance  in  food  was  everywhere  recognized  as  unhealth- 
ful,  harmful,  deleterious  and  dangerous  and  it  was  pro¬ 
hibited  by  the  laws  of  foreign  countries  which  had  given 
attention  to  the  matter.  Alum  consists  in  part  of  the  metal 
aluminum  which  is  foreign  to  the  animal  organism;  and 
under  the  accepted  ideas  then  prevailing  the  introduction 
of  alum  in  food  was  regarded  substantially  as  the  intro¬ 
duction  of,  say,  lead  in  food  would  be  regarded. 

Alum  being  extremely  cheap  and  little  attention  being 
then  paid  to  the  purity  or  wholesomeness  of  foods  in  the 
United  States,  upwards  of  twenty-five  years  ago,  the  manu¬ 
facture  of  baking  powders  containing  alum  had  become 
very  profitable  in  the  United  States;  and  upwards  of 
twenty  years  ago  manufacturers  of  such  baking  powder 
in  the  United  States,  numbering  several  hundred  and  pro¬ 
ducing  many  times  as  much  baking  powder  as  this  re¬ 
spondent,  formed  an  association  or  organization  for  the 
purpose  of  conducting  propaganda  in  support  of  the 

63  use  of  alum  in  baking  powder.  Said  organization 
has  conducted  its  propaganda  on  a  very  elaborate 

scale,  employing  permanent  secretaries  to  conduct  its  ac- 

4—4740 
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tivities,  chemists  to  conduct  experiments  and  testify  as  wit¬ 
nesses,  agents  to  deal  with  legislation,  lawyers  and  writers 
to  prepare  arguments  and  articles;  and  said  association 
has  published  and  distributed  in  larger  quantities  books 
and  articles  urging  that  alum  as  an  ingredient  in  baking 
powder  is  not  injurious  to  health.  The  substance  of  the 
contention  thus  made  and  urged  has  been  that  the  residue 
resulting  from  the  reaction  between  the  bicarbonate  of 
soda  and  the  alum  passed  through  and  was  excreted  with¬ 
out  the  metal  entering  the  vital  parts  of  the  body.  This 
contention  and  propaganda  raised  doubts  in  some  minds 
as  to  whether  the  use  of  alum  in  baking  powders  was 
unlawful  under  the  general  provisions  of  the  Food  and 
Drugs  Act.  The  report  on  alum  in  foods  referred  to  in 
the  complaint  was,  as  this  respondent  understands,  the 
result  of  an  investigation  conducted  by  the  Referee  Board 
to  determine  whether  the  use  of  alum  was  unlawful.  The 
report  was  purely  negative.  As  to  the  aluminum  the  find¬ 
ing  was  negative  like  the  other  findings  and  read  “The 
Aluminum  itself  has  not  been  found  to  exert  any  delete- 
rious  action  injurious  to  health,  beyond  the  production  of 
occasional  colic  when  very  large  amounts  have  been 
ingested.” 

The  report  itself  and  all  the  evidence  upon  which  it  was 
based  have,  as  this  respondent  is  informed,  for  some  rea¬ 
son  been  kept  secret  and  this  respondent  and  others  in¬ 
terested  in  the  scientific  aspects  of  the  matter  have  been 
denied  access  to  the  report  and  evidence.  The  nearest 
approach  to  any  information  concerning  the  experiments 
or  report  which  the  respondent  has  been  able  to  obtain  is 
in  the  form  of  a  bulletin  of  the  Depart/ment  of  Agri- 
64  culture,  Number  103,  giving  the  construction  placed 
upon  the  report  by  an  anonymous  author,  together 
with  what  purported  to  be  quotations  from  the  report  in¬ 
dicating  some  of  the  things  that  were  not  found  in  those 
particular  experiments.  Respondent  respectfully  submits 
that  whatever  may  be  true  as  to  the  conclusion  that  the  use 
of  alum  in  baking  powder  or  other  food  is  unlawful  under 
the  present  laws  of  the  United  States,  the  fact  as  to  the 
effect  of  alum  in  baking  powder  or  food  can  not  be  modi¬ 
fied  by  the  bulletin  aforesaid.  In  so  far  as  the  Depart- 
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ment  of  Agriculture  has  determined  that  the  use  of  alum 
is  not  unlawful,  that  decision  remains  unreversed  and  in 
full  force  and  effect.  But  in  so  far  as  the  scientific  fact 
concerning  the  effect  of  alum  in  baking  powder  is  con¬ 
cerned,  the  unpublished  report  on  secret  experiments  has 
not  been  accepted  by  scientists  or  others  as  establishing 
the  fact  and  has  been  displaced  by  later  and  more  complete 
experiments  on  human  subjects  eating  bread  made  from 
alum  baking  powder  which  affirmatively  establish  the  fact 
that  the  eating  of  such  bread  results  in  the  aluminium  be¬ 
ing  repeatedly  passed  into  and  through  the  vital  parts  of 
the  body,  the  foreign  metal  being  absorbed  into  the  blood, 
passed  promptly  info  the  liver  and  other  tissues,  where  it 
replaces  some  of  1  lie  iron  normally  present  and  functionally 
necessary,  and  effects  deleterious  action,  some  of  the  foreign 
metallic  elements  passing  through  the  kidneys  and  being 

finally  eliminated  in  the  urine. 

* 

Since  the  publication  of  said  bulletin  it  has,  as  this  re¬ 
spondent  is  informed,  been  demonstrated  that  alum  in 
baking  powders  is  unhealthful,  harmful  and  deleterious 
and  the  fact  that  the  Remsen  Board  did  not  find  injury  in 
the  experiments  upon  which  it  based  its  report  has  been 
completely  displaced  by  t  lie  fact  that  other  scientists 
65  conducting  experiments  open  to  the  fullest  examina¬ 
tion  and  criticism  have  established  the  opposite. 

This  respondent’s  advertising  to  the  extent  that  it  has 
dealt  with  alum  has  always  been  in  accord  with  the  facts 
as  established  by  the  best  scientific  evidence  and  opinion 
at  any  particular  time.  Thus  at  the  time  when  there  was 
substantial  agreement,  except  among  the  manufacture  of 
alum  baking  powder,  that  alum  was  totally  unfit  for  food, 
the  advertisements  of  this  respondent’s  predecessors  for 
this  respondent  strongly  condemned  it.  After  the  bulletin 
of  the  Department  of  Agriculture,  Number  103,  the  re¬ 
spondent’s  advertising  merely  directed  attention  to  the  fact 
that  its  powder  contained  no  alum  or  intimated  or  ex¬ 
pressed  doubts  as  to  its  healthfulness.  But  this  respondent 
believes  and  avers  that  it  is  its  right,  if  not  its  duty,  to 
inform  the  public  fully  concerning  its  baking  powder  and 
any  or  all  particulars  wherein  it  differs  from  any  or  all 
competing  baking  powders. 
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Moreover,  the  advertisements  of  the  manufacturers  of 
baking  powder  containing  alum  have  made  it  practically 
necessary  for  this  respondent  to  refer  to  the  acid  ingredient 
and  the  characteristics  and  effects  thereof.  Thus  some  of 
the  advertisements  read: — 

“You  should  therefore  avoid  all  baking  powders  adver¬ 
tised  as  made  from  creams  of  tartar  or  grapes.  This  is 
important  if  you  value  the  health  of  your  family.” 

“The  cream  of  tartar  which  forms  the  chief  ingredient 
of  so  many  baking  powders  is  in  the  opinion  of  all  who  have 
given  the  subject  proper  attention  always  injurious  to 
health. 

“Cream  of  tartar  when  used  in  baking  powder  always 
forms  Rochelle  salts  *  *  *  Rochelle  salts  are  a  cathartic, 
a  medicine  which  so  irritates  the  stomach  and  intestines 
that  nature  sets  up  an  inflammation  and  a  sickness 
66  to  expel  it  from  the  system.  This  expulsion  takes 
the  form  of  cramps,  diarrhea  and  dysentery.  *  *  * 
Besides,  this  salt  produces  indigestion,  dyspepsia  and  con¬ 
stipation.  Whenever  there  is  a  tendency  to  kidney  disorders 
it  aggravates  them  and  in  many  instances  aids  in  starting 
the  latent  disease.” 

Paragraph  Three.  This  respondent  denies  that  it  has 
sought  in  any  way  to  injure  its  competitors  or  unlawfully 
restrain  their  trade  and  avers  that  in  its  advertising  it  has 
sought  to  make  the  facts  concerning  the  different  ingredi¬ 
ents  of  baking  powders  plain  and  allow  the  public  to  choose 
intelligently.  This  respondent  has  not  mentioned  any  com¬ 
petitor  by  name  but  has  merely  stated  the  facts  relating  to 
the  different  ingredients  all  of  which  are  used  by  many 
manufacturers  including  this  respondent. 

As  to  the  first  and  second  specification,  this  respondent 
respectfully  refers  to  the  facts  hereinabove  recited. 

As  to  the  third  specification,  this  respondent  says  that 
the  allegations  therein  made  are  untrue  and  denies  each  of 
said  allegations. 

As  to  the  fourth  specification,  this  respondent  denies 
each  allegation  therein  contained  if  any  of  said  allegations 
are  intended  to  relate  to  any  recent  time.  It  may  (or  may 
not)  be  true  that  many  years  ago  advertisements  were  pub¬ 
lished  as  reading  matter  in  accordance  with  what  was  then 
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a  not  unusual  practice  in  many  lines  of  industry.  But  for 
many  years  the  only  published  propaganda  of  the  kind  re¬ 
ferred  to  in  said  specification  used  in  connection  with  bak¬ 
ing  powders  of  which  this  respondent  is  informed,  has  been 
books  and  pamphlets  put  out  as  the  independent  work  of 
the  authors  but  in  fact  inspired  by  said  organization  of 
alum  powder  manufacturers  or  some  member  thereof. 
Wherefore,  this  respondent  prays  to  be  hence  dismissed, 
with  any  relief  which  it  may  be  within  the  power  of 

67  the  Federal  Trade  Commission  to  grant  for  the  ex¬ 
penses  to  which  this  respondent  has  been  put  by  the 

filing  of  the  complaint  herein. 

ROYAL  BAKING  POWDER  COMPANY, 
By  A.  H.  PORTER, 

Vice-President . 

[seal.] 

ARCHIBALD  COX, 

Counsel  for  Respondent, 

No.  233  Broadway, 

New  York  City,  N.  Y. 

68  Exhibit  No.  3. 

United  States  of  America: 

Before  Federal  Trade  Commission. 

Docket  No.  540. 

In  the  Matter  of  Royal  Baking  Powder  Company. 

Supplemental  and  Amended  Complaint. 

/ 

Acting  in  the  public  interest  pursuant  to  the  provisions 
of  an  Act  of  Congress,  approved  September  26,  1914,  enti¬ 
tled,  “An  Act  To  create  a  Federal  Trade  Commission,  to 
define  its  powers  and  duties,  and  for  other  purposes,’ ’  the 
Federal  Trade  Commission  charges  that  the  Royal  Baking 
Powder  Company,  hereinafter  referred  to  as  respondent, 
has  been  and  is  using  unfair  methods  of  competition  in 
interstate  commerce  in  violation  of  the  provisions  of  Sec¬ 
tion  5  of  said  Act,  and  states  its  charges  in  that  respect  as 
follows : 
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Paragraph  One:  That  the  re:  pondent,  Royal  Baking 
Powder  Company,  is  a  corporation  chartered  and  organ¬ 
ized  under  t lie  laws  of  New  Jersey,  by  which  was  elfected  a 
consolidation  of  four  previously  organized  corporations,  one 
by  the  same  name,  the  Cleveland  Baking  Powder  Company, 
Price  Baking  Powder  Company,  and  the  Tartar  Chemical 
Company,  having  its  principal  ofiice  and  place  oi  business 
at  135  William  Street,  New  York  City,  State  of  New 
York,  and  for  a  number  of  years  last  past  has  been  en- 
69  gaged  in  the  manufacture  and  sale,  in  interstate  com¬ 
merce,  of  baking  powder,  in  and  among  the  several 
States  of  the  United  States,  Territories  thereof  and  the 
District  of  Columbia,  in  direct  competition  with  other  per¬ 
sons,  firms,  copartnerships,  and  corporations  similarly 
engaged. 

Paragraph  Two:  That  in  compounding  such  baking  pow¬ 
ders  one  of  the  necessary  ingredients  is  an  acid.  The  re¬ 
spondent  derives  its  acid  from  cream  of  tartar — tartaric 
acid.  Many  of  its  competitors  derive  theirs  from  aluminum 
salts — sodium  aluminum  sulphate  (SAS). 

Paragraph  Three:  That  the  respondent,  in  its  own  name, 
and  in  the  names  of  its  subsidiaries  or  constituent  bodies, 
the  Cleveland  Baking  Powder  Company,  and  the  Price  Bak¬ 
ing  Powder  Company,  lias  used  and  now  uses  the  following 
unfair  and  unlawful  methods  of  competition  for  the  pur¬ 
pose  and  with  the  intent  of  injuring  its  competitors  and  un¬ 
lawfully  restraining  their  trade,  to  wit: 


Specification  I:  The  respondent  has  by  the  use  and  cir¬ 
culation  of  pamphlets,  cook  books,  circulars,  and  by  adver¬ 
tisements  in  newspapers,  magazines  and  other  periodicals, 
and  by  oral  statements  of  its  salesmen  and  house-to-house 
sales  persons,  demonstrators  and  canvassers,  and  by  radio 
broadcasting,  and  otherwise,  by  direct  written  and  oral 
statements  and  innuendo  and  inference,  pursuant  to  a  gen¬ 
eral  plan  and  system  of  defamation,  and  disparagement  of 
competitors’  products,  and  misinformation  of  the  public, 
falsely  represented,  charged,  alleged  and  asserted  that  sev¬ 
eral  of  its  competitors  manufacture  and  sell  baking  powders 
containing  alum  which  the  general  public  understands  to 
be  the  astringent  commonly  sold  in  drug  stores  and 
chemically  known  as  Potassium  Aluminum  Sulphate 
(PAS). 
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70  Specification  IT :  Respondent,  by  all  the  several 
means  alleged  in  Specification  I,  and  in  pursuance  of 

a  like  plan  and  system  as  therein  set  forth,  has  falsely  rep¬ 
resented,  charged,  alleged  and  asserted  that  the  acid  in¬ 
gredient  of  the  baking  powder  products  of  several  of  its 
competitors,  to  wit,  Sodium  Aluminum  Sulphate,  (SAS)  is 
one  of  the  same  substance  as  alum,  to  wit,  Potassium  Alumi¬ 
num  Sulphate  (PAS),  which  the  general  public  under¬ 
stands  to  be  the  astringent  commonly  sold  in  drug  stores 
and  chemically  known  as  Potassium  Aluminum  Sulphate 
(PAS),  and  that,  by  reason  of  said  falsely  claimed  alum 
(PAS)  ingredient,  such  competitors’  powders  are  harmful, 
unhealthy,  poisonous,  deleterious  and  dangerous  to  users 
and  consumers  of  baked  stuffs  made  therefrom. 

Specification  III:  Respondent  by  means  of  oral  state¬ 
ments  of  its  salesmen  and  house-to-house  sales  persons, 
demonstrators,  and  canvassers,  and  radio  broadcasting, 
and  otherwise,  by  direct  written  and  oral  sttements,  pursu¬ 
ant  to  said  general  plan  and  system  of  defamation  and 
disparagement  of  competitors’  products  and  misinforma¬ 
tion  of  the  public,  has  falsely  represented,  charged,  alleged 
and  asserted,  substantially  as  follows: 

(a)  That  competitors’  powders  are  poisonous; 

(/;)  That  competitors’  powders  are  made  from  ground-up 
aluminum  cooking  utensils ; 

(c)  That  competitors’  powders  do  not  come  within  the 
Pure  Food  Laws; 

(d)  That  competitors’  powders  pucker  up  the  stomach 
in  the  same  manner  that  lump  alum  puckers  the  mouth; 

(e)  That  competitors’  powders  are  made  of  the  same  sub¬ 
stance  which  is  used  for  styptic  purposes  after  shaving. 

Paragraph  Four:  That  respondent,  in  order  to  protect 
the  use  and  sale  of  its  baking  powders  against  the  competi¬ 
tion  of  its  competitors’  baking  powders  adopted  the 

71  practice  of  publishing  and  causing  to  be  published 
adverse,  disparaging  and  derogatory  opinions,  state¬ 
ments  and  comments,  as  aforesaid,  regarding  the  nature, 
composition  and  effect  of  its  said  competitors’  baking  pow¬ 
ders,  which  practice  it  put  into  operation  on  an  extensive 
scale  and  carried  into  effect  vigorously  throughout  a  wide 
area  of  population.  Respondent  carefully  concealed  its 
connection  with  and  interest  in  the  various  methods,  devises 
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and  agencies  through  which  this  practice  was  carried  into 
effect  and  caused  the  expressions,  opinions  and  comments 
to  seem  to  be  either  anonymous  and  therefore  disinterested, 
or  the  voluntary  contributions  of  disinterested  and  techni- 
cally  qualified  authorities  or  persons  acting  in  the  public 
interest.  Respondent  has  used  this  practice  for  several 
years  and  still  continues  to  use  it.  The  practice  as  carried 
into  effect  by  respondent  tends  to  create  a  state  of  mind  in 
the  purchasing  public  which  is  detrimental  to  the  purchase 
and  use  of  competitors’  baking  powders  and  consequently 
tends  to  the  injury  of  the  business  conducted  by  the  manu¬ 
facturers  thereof. 

The  above  alleged  acts  and  things  done  by  respondent 
are  all  to  the  prejudice  of  the  public  and  competitors  of  the 
respondent,  and  constitute  unfair  methods  of  competition 
in  commerce,  within  the  intent  and  meaning  of  Section  5  of 
an  Act  of  Congress,  approved  September  26,  1914,  entitled, 
“An  Act  to  create  a  Federal  Trade  Commission,  to  define 
its  powers  and  duties,  and  for  other  purposes.’’ 

Wherefore,  the  premises  considered,  the  Federal  Trade 
Commission,  on  this  18th  day  of  April  1923,  now  here  issues 
this  its  supplemental  and  amended  complaint  against  said 
respondent. 

Notice. 

Notice  is  hereby  given  you,  Royal  Baking  Powder  Com¬ 
pany,  respondent  herein,  that  the  7th  day  of  June 
72  1923,  at  10:30  o’clock  in  the  forenoon,  is  hereby  fixed 

as  the  time,  and  the  offices  of  the  Federal  Trade 
Commission,  in  the  City  of  Washington,  D.  C.,  as  the  place, 
when  and  where  a  hearing  will  be  had  on  the  charges  set 
forth  in  this  complaint,  at  which  time  and  place  you  shall 
have  the  right,  under  said  Act,  to  appear  and  show  cause 
why  an  order  should  not  be  entered  by  said  Commission  re¬ 
quiring  you  to  cease  and  desist  from  the  violation  of  the  law 
charged  in  this  complaint. 

In  witness  whereof,  The  Federal  Trade  Commission  has 
caused  this  supplemental  and  amended  complaint  to  be 
signed  by  its  Secretary,  and  its  official  seal  to  be  hereto 
affixed  at  Washington,  D.  C.,  this  18th  day  of  April,  1923. 

Bv  the  Commission: 

[seal.]  OTIS  B.  JOHNSON, 

Secretary . 
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73  Exhibit  No.  4. 

United  States  of  America: 

Federal  Trade  Commission. 

Docket  No.  540. 
Federal  Trade  Commission 


v. 

Royal  Baking  Powder  Company,  Respondent. 

The  respondent,  Royal  Baking  Powder  Company,  answer¬ 
ing  the  supplemental  and  amended  complaint  herein,  re¬ 
spectfully  shows: 

Paragraph  One:  The  respondent,  Royal  Baking  Powder 
Company,  is  a  corporation  organized  under  the  laws  of  New 
Jersey  in  the  year  1899,  and  for  the  purposes  of  this  cause 
may  he  considered  as  then  effecting  a  consolidation  of  the 
four  companies  named  in  the  supplemental  and  amended 
complaint.  The  respondent  since  its  incorporation,  has 
been  engaged  in  the  manufacture  and  sale  of  baking  pow¬ 
der  as  recited  in  Paragraph  One  of  the  supplemental  and 
amended  complaint. 

Paragraph  Two :  The  allegations  of  the  supplemental  and 
amended  complaint  concerning  the  acid  ingredients  used  in 
baking  powders  are  inaccurate  and  erroneous.  Baking  pow¬ 
ders  comprise,  with  or  without  other  ingredients,  an  alkali 
carbonate  and  a  substance  of  an  acid  nature  capable  of  re¬ 
acting  with  the  alkali  carbonate  when  the  mixture  is  moist¬ 
ened  to  set  free  carbonic  acid  gas,  which  vesiculates  the 
dough.  The  acid  substances  used  in  baking  powders 
74  by  numerous  manufacturers,  which  are  apparently 
referred  to  in  the  complaint,  are  as  follows: 

(a)  As  to  the  allegation  of  the  complaint  that  the  re¬ 
spondent  “derives  its  acid  from  cream  of  tartar — tartaric 
acid,”  the  facts  are: — When  tartar  or  argol,  which  is  de¬ 
rived  from  grapes,  is  purified  and  forms  white  crystals,  the 
substance  is  known  as  cream  of  tartar.  Cream  of  tartar 
has  an  acid  test  and  reaction  and  is  itself  of  the  substances 
used  in  baking  powders  to  react  with  the  alkali  carbonate 
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and  liberate  the  carbonic  acid  gas.  Tartaric  acid,  which 
is  also  derived  from  grapes,  is  the  acid  of  tartar.  Some 
tartaric  acid,  in  addition  to  the  cream  of  tartar,  is  used  by 
manufacturers  of  baking  powder  in  order  to  secure  better 
timing  of  the  reaction  and  liberation  of  the  gas  in  the  oven, 
and  so  more  satisfactory  results  in  baking. 

(b)  As  to  the  allegation  that  many  other  manufacturers 
of  baking  powder  “derive  theirs  from  aluminum  salts — so¬ 
dium  aluminum  sulphate  (SAS),”  the  facts  are:  Aluminum 
or  aluminum  is  a  metal  commonly  seen  in  cooking  utensils 
and  other  implements.  When  united  with  sulphuric  acid  in 
proper  molecular  proportions,  it  becomes  aluminum  sul¬ 
phate.  Aluminum  sulphate  forms  double  salts  with  the 
sulphates  of  the  metals  of  the  alkalies  (as  sodium  or  potas¬ 
sium  or  rubidium,  etc.)  known  as  the  alums.  In  the  Bulle¬ 
tin  of  the  Department  of  Agriculture,  referred  to  in  the 
original  complaint  herein,  relating  to  the  work  of  the  so- 
called  Remsen  Board,  these  substances  are  defined  as  fol¬ 
lows  : — 


“Aluminum  is  a  svnonvm  for  aluminium,  the  the  metal 

V  v  7 

used  for  cooking  utensils  and  other  implements.  Alum  or 
sodium  aluminum  sulphate  is  a  salt  of  this  metal.’ 

As  expressed  in  The  Encyclopaedia  Britannica  (Vol.  I, 
page  766) : 

“Alum,  in  chemistry,  a  term  given  to  the  crystallized 
double  sulphates  of  the  typical  formula  M2S04.M"2. 
75  (S04)324H20,  where  M  is  the  sign  of  an  alkali  metal 

(potassium,  sodium,  rubidium,  caesium).  *  *  * 

When  heated  they  liquify,  and  if  the  heat  be  continued,  the 
water  of  crystallization  is  driven  off,  the  salt  froths  and 
swells,  and  at  last  an  amorphous  powder  remains.” 

The  substance  used  in  baking  powder  commonly  known 
as  alum,  is  prepared  as  thus  indicated  and  is  the  burnt  or 
exsiccated  crystals  resulting  from  a  mixture  of  concen¬ 
trated  solutions  of  sodium  (or  potassium)  or  other  alkali 
metal  sulphate  and  crude  aluminum  sulphate.  It  is  of  an 
acid  nature  and  will  react  with  the  carbonate  when  the 
mixture  is  moistened.  In  connection  with  baking  powders, 
the  term  “alum”  has  been  commonly  used  by  the  manufac¬ 
turers,  trade,  food  officials,  scientists  and  public,  as  apply- 
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ing  to  this  burnt  or  calcined  salt,  commonly  containing  so¬ 
dium  as  the  alkali  metal  component,  which  has  for  many 
years  been  the  form  of  alum  commonly  used  in  what  have 
long  been  well-known  as  alum  baking  powders. 

Paragraph  Three.  The  respondent  denies  the  allega¬ 
tions  of  Paragraph  Three,  and  more  particularly: 

Specification  I :  The  respondent  denies  that  it  has  in 
the  ways  recited  in  the  complaint  falsely  represented, 
charged,  alleged  or  asserted  that  several  of  its  competitors 
manufacture  and  sell  baking  powder  containing  alum.  It 
denies  that  in  connection  with  baking  powder  the  general 
public  understands  alum  to  be  the  astringent  “commonly 
sold  in  drug  stores  and  chemically  known  as  potassium 
aluminum  sulphate,”  and  avers  that  the  term  “alum”  has 
been  used  in  connection  with  baking  powders  for  a  great 
manv  vears,  and  understood  to  mean  the  alum  used  therein, 
which  has  been  the  burnt  or  exsiccated  product  which  would 
be  obtained  in  drug  stores  as  burnt  alum,  and  differs  from 
the  other  only  in  that  it  has  been  deprived  of  its  water 
7b  of  crystallization  and  is  in  the  form  of  powder  in¬ 
stead  of  lumps. 

Specification  II:  The  respondent  denies  that  if  has  in  the 
manner  stated  in  the  complaint,  or  at  all,  falsely  repre¬ 
sented,  charged,  alleged  or  asserted  that  the  acid  ingredient 
of  the  baking  powder  products  of  several  of  its  competitors 
is  “one  of  the  same  substance  as  alum.”  It  denies  that  the 
general  public,  or  the  portion  thereof  having  any  under¬ 
standing  at  all  in  the  premises,  understands  that  alum  in 
connection  with  baking  powder  means  “the  astringent  com¬ 
monly  sold  in  drug  stores  and  chemically  known  as  potas¬ 
sium  aluminum  sulphate”  or  lump  alum,  and  avers  that 
the  application  of  the  term  “alum”  to  both  lump  alum  and 
burnt  or  powdered  alum,  and  any  effect  thereof,  is  a  matter 
of  the  ordinary  use  of  the  language,  for  which  the  respond¬ 
ent  is  not  responsible  and  over  which,  it  respectfully  avers, 
the  Federal  Trade  Commission  has  no  jurisdiction  or  con¬ 
trol. 

The  respondent  denies  that  it  has  represented,  charged, 
alleged  or  asserted  that  the  objectionable  effects  of  alum 
baking  powder  exist  by  reason  of  the  presence  of  one  alkali 
metal  (potassium)  in  lieu  of  the  equivalent  alkali  metal 
(sodium),  and  avers  that  both  potassium  and  sodium  are 
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common  components  of  many  food  substances,  and  the  ob¬ 
jections  to  alum  in  food  substances  have  to  do  chiefly  with 
the  taking  into  the  svstem  of  the  metal  aluminum  and  are 
as  applicable  to  alum  comprising  sodium  as  they  are  to 
alum  comprising  potassium. 

The  respondent  denies  that  it  has  falsely  stated  or 
claimed  anything  concerning  its  competitors’  powders,  and 
respectfully  avers  that  the  effects  of  the  use  of  alum  or  any 
alum  in  baking  powders  are  matters  which  the  Federal 
Trade  Commission  is  necessarily  ill  qualified  to  determine 
and  not  empowered  to  determine,  and  over  which  it  has  no 
jurisdiction. 

77  Specification  III:  Respondent  denies  that  it  has  in 
the  ways  alleged  in  the  complaint,  or  at  all,  repre¬ 
sented,  charged,  alleged  or  asserted — 

(a) ^That  competitors’  powders  are  poisonous; 

(b)  That  competitors’  powders  are  made  from  ground-up 
aluminum  cooking  utensils ; 

(c)  That  competitors’  powders  do  not  come  within  the 
Pure  Food  Laws ; 

(d)  That  competitors’  powders  pucker  up  the  stomach 
in  the  same  manner  that  lump  alum  puckers  the  mouth ; 

(e)  That  competitors’  powders  are  made  of  the  same 
substance  which  is  used  for  styptic  purposes  after  shaving. 

-'Paragraph  Four.  Answering  the  allegations  of  Para¬ 
graph  Four  of  the  complaint,  the  respondent  says  that  the 
matters  therein  contained  are  alleged  so  vaguely  that  the 
respondent  is  not  advised  as  to  the  charge  against  it  or  able 
to  make  proper  answer  or  defense  thereto.  To  the  extent 
that  the  respondent  has  published,  or  caused  to  be  pub¬ 
lished,  any  “opinions,  statements  and  comments”  that 
might  be  in  the  opinion  of  the  Federal  Trade  Commission 
“adverse,  disparaging  and  derogatory,”  the  same  have 
been  true. 

Respondent  has  reviewed  all  matter  published,  or  caused 
to  be  published,  by  it  during  more  than  six  years  last  past, 
and  can  find  only  two  instances  where  its  name  and  respon¬ 
sibility  has  not  directly  appeared — one  a  pamphlet  con¬ 
cerning  making  cakes,  put  out  under  the  name  of  the  author, 
and  the  other  a  character  sketch  broadcasted  on  one  occa- 
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sion  by  radio,  neither  of  which  derived,  or  purported  to 
derive  any  greater  effect  from  the  authority  of  the  author 
than  they  would  have  had  if  presented  over  the  name  of 
the  respondent.  Except  as  thus  admitted,  the  respondent 
denies  the  allegations  of  Paragraph  Four. 

Further  answering  Paragraph  Four  of  the  com- 

78  plaint,  the  respondent  respectfully  avers  that  any 
and  all  statements  concerning  different  kinds  of  bak¬ 
ing  powders  made  by  competitors,  published  by  the  respond¬ 
ent  or  by  other  persons  on  their  own  responsibility,  paid 
for  their  work  by  respondent,  have  been  true  and  such  as 
the  respondent  and  said  persons  had  a  right  to  publish  in 
acquainting  prospective  purchasers  with  the  comparative 
merits  of  the  different  kinds  of  baking  powders  and  opin¬ 
ions  entertained  thereon,  so  that  respective  purchasers 
might  make  informed  selections;  that  any  detriment  to  the 
purchase  or  use  of  inferior  goods,  or  any  business  concerned 
therein,  resulting  from  the  publication  of  the  truth,  is  not  a 
cause  for  complaint;  and  that  the  Federal  Trade  Commis¬ 
sion  has  no  jurisdiction  to  determine  the  relative  merits  of 
competing  articles  or  the  extent  or  methods  used  by  their 
manufacturers  in  making  comparison  between  them,  so 
long  as  the  statements  made  are  honest  statements  sup¬ 
ported  by  the  facts  where  the  matter  stated  rests  on  fact, 
or  by  respectable  opinion  where  the  matter  rests  on  opinion. 

Further  answering,  this  respondent  respectfully  says  that 
the  comparison  of  the  different  kinds  of  baking  powder  has 
been,  and  is,  actively  conducted  by  respondent’s  competi¬ 
tors,  in  all  the  ways  charged  in  the  complaint  against  this 
respondent,  and  that  the  statements  and  representations  of 
respondent’s  competitors  in  making  such  comparisons  are 
false  and  misleading;  and  respondent  avers  that  for  the 
Federal  Trade  Commission  to  prohibit  this  respondent 
from  making  comparison  within  the  limits  of  fact  or  hon¬ 
estly  entertained  respectable  opinion,  without  at  the  same 
time  restraining  its  competitors  from  making  comparisons, 
would  accomplish  the  very  result  which  the  Federal  Trade 
Commission  was  constituted  to  prevent. 

Wherefore,  respondent  prays  to  be  hence  dis- 

79  missed,  with  any  relief  which  it  may  be  within  the 
power  of  the  Federal  Trade  Commission  to  grant 
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for  the  expense  to  which  this  respondent  has  been  put  by 
the  filing  of  the  complaint  herein. 

ROYAL  BAKING  POWDER  COMPANY, 
By  ALFRED  H.  PORTER,  Vice-President. 

V.  C.  GRAY,  Secretary,  [seal.] 

ARCHIBALD  COX, 

Counsel  for  Respondent , 

No.  233  Broadway , 

Netv  York  Cityy  N.  Y. 

80  Exhibit  No.  5. 

United  States  of  America: 

Before  Federal  Trade  Commission. 

Docket  No.  540. 

In  the  Matter  of  Royal  Baking  Powder  Company. 

Trial  Examiner's  Report  Upon  the  Facts. 

Pursuant  to  an  order  and  designation  of  the  Federal 
Trade  Commission,  the  undersigned  proceeded  to  hear  and 
take  testimony  and  receive  evidence  in  the  above  entitled 
cause. 

Now,  therefore,  your  Examiner  respectfully  submits  to 
the  Commission  this  his  report  upon  the  facts,  reached 
upon  consideration  of  all  the  testimony  and  evidence  ad¬ 
duced  at  the  said  hearings. 


I. 

The  respondent,  Royal  Baking  Powder  Company,  is  a 
corporation,  chartered  and  organized  under  the  laws  of 
the  State  of  New  Jersey,  having  its  principal  office  and 
place  of  business  at  135  William  Street,  New  York  City, 
State  of  New  York,  and  since  the  year  1900  has  been  en¬ 
gaged  in  the  manufacture  and  sale  of  a  baking  powder, 
which  said  baking  powder  the  respondent  ships  from  its 
manufacturing  plant  and  from  its  warehouses  in  the  State 
of  New  York  into  and  among  the  several  States  of  the 
United  States  and  the  District  of  Columbia  to  its  custom- 
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ers  located  in  states  oilier  than  the  states  in  which  its  man¬ 
ufacturing  plants  are  located,  and  the  respondent  is  in 
direct  competition  with  many  persons,  firm  partnerships 
and  corporations  engaged  in  the  manufacture  and  sale  of 
baking  powder  in  interstate  commerce. 

81  II. 

Brief  History  of  Baking  Powder  Industry. 

It  is  not  definitely  known  at  what  time  in  the  history  of 
the  world  man,  or  more  probably  women,  first  utilized  a 
chemical  mechanical  agency  to  leaven  foods  made  from 
flours.  Certain  it  is  that  it  antedates  the  time  of  Moses, 
for  we  have  reference  to  the  use  of  leavened  bread  in  the 
Bible. 

“Unleavened  bread  shall  lie  eaten  seven  days:  and  there 
shall  no  leavened  bread  be  seen  with  thee,  neither  shall 
there  be  leaven  seen  with  thee  in  all  thy  quarters. ”  (Ex¬ 
odus  13:7.) 

Prior  to  the  year  1840,  there  was  no  baking  powder  sold 
commercially  in  the  United  States  and  the  leavening  of 
bread  in  the  households  and  among  the  bakers  was  accom¬ 
plished  either  by  the  use  of  yeast  or  the  use  of  sour  milk 
and  soda.  At  a  little  later  period,  the  housewife  began  to 
use,  as  a  leavening  agent,  cream  of  tartar,  to  which  was 
added  a  given  quantity  of  bicarbonate  of  soda.  The  first 
baking  powder  put  up  for  sale  was  put  up  somewhat  sim¬ 
ilar  to  the  Seidlitz  powder,  namely,  in  two  packages,  one 
containing  the  requisite  amount  of  cream  of  tartar,  the  other 
containing  the  required  amount  of  bicarbonate  of  soda,  and 
the  housewife  used  from  these  packages  in  making  her  bis¬ 
cuit  or  other  breads  in  which  she  desired  the  use  of  a 
leavening  agent.  Later  it  was  discovered  that  the  two 
agencies,  namely,  the  acid  and  the  alkali  could  be  put  up 
together  and  that  especially  could  this  be  done  if  in  the 
mixture  a  filler  of  dry  starch  or  dry  flour  was  used.  About 
the  year  1855,  baking  powder  commenced  to  be  sold  on  the 
markets  of  the  United  States.  The  cream  of  tartar  baking 
powder  was  among  the  first  sold  commercially  but  its  cost 
was  relatively  high.  Others  desiring  to  enter  into  the  bak- 
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ing  powder  business  searched  for  an  acid  ingredient  which 
could  he  obtained  for  less  money  and  several  substitutes 
for  cream  of  tartar  were  discovered  which  when  first  sold 
were  sold  under  the  name  of  Cream  of  Tartar  Substitutes 
(C.T.S.).  For  many  years  the  active  acid  ingredient  in 
these  Cream  of  Tartar  Substitutes  was  Potash  Alum,  the 
technical  name  of  which  is  Potassium  Aluminum  Sul- 
82  pliate;  Ammonia  Alum,  the  technical  name  of  which 
is  Ammonium  Aluminum  Sulphate,  was  also  used. 
Still  later  it  was  found  that  Calcium  Acid  Phosphate  when 
properly  proportioned  with  bicarbonate  of  soda  would  make 
a  baking  powder  and  this  powder  was  so  sold. 

About  1900  soda  alum,  known  in  its  dehydrated  form  as 

r  V 

Sodium  Aluminum  Sulphate,  on  account  of  its  cheapness, 
began  to  be  substituted  for  the  potash  and  ammonia  alum 
and  later  became  the  acid  ingredient  in  use  in  all  the  alum 
baking  powders. 

A  baking  powder  consists  of  an  acid  ingredient,  an  alkali 
and  a  filler,  and  the  action  of  the  acid  upon  the  alkali  in 
the  presence  of  moisture  gives  off  carbon  dioxide  gas, 
which  is  the  leavening  agent. 

Baking  powders  have  been  classified  for  over  fifty  years 
by  the  acid  ingredient  used  therein,  the  classifications  being, 

Cream  of  Tartar  or  Tartrate  baking  powder,  the  same 
being  a  baking  powder  which  has  for  its  acid  base  cream  of 
tartar  and/or  tartaric  acid: 

Phosphate  Baking  Powder,  which  has  for  its  active  acid 
ingredient  calcium  phosphate; 

Alum  Baking  Powder,  which  has  for  its  acid  ingredient 
either  potash,  ammonia  or  soda  alum ; 

Alum-Phosphate  Baking  Powder,  which  has  for  its  acid 
ingredient  alum  (Sodium  Aluminum  Sulphate),  and  cal¬ 
cium  phosphate. 

The  respondent,  the  Royal  Baking  Powder  Company, 
uses  for  its  acid  ingredient  cream  of  tartar  and  tartaric 
acid. 

The  competitors  of  the  Royal  used  Potash  Alum,  Am¬ 
monia  Alum  and,  of  recent  years,  have  used  Sodium  Alu¬ 
minum  Sulphate  or  Sodium  Aluminum  Sulphate  and 
Calcium  Phosphate. 
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83  III. 

Allegation  of  the  Complaint. 

Specification  One  of  Paragraph  Three  of  the  complaint 
charges  that  pursuant  to  a  general  plan  and  system  of 
defamation  and  disparagement  of  competitors’  products 
and  misinformation  of  the  public,  the  respondent  has  falsely 
represented,  charged  and  asserted  that  several  of  its  com¬ 
petitors  manufacture  and  sell  baking  powders  containing 
alum,  which  the  general  public  understands  to  be  the  astrin¬ 
gent  commonly  sold  in  drug  stores  and  chemically  known 
as  Potassium  Aluminum  Sulphate  (P.A.S.). 

Specification  Two  charges  that  the  respondent  has  falsely 
represented  that  the  acid  ingredient  of  the  baking  powder 
products  of  several  of  its  competitors,  Sodium  Aluminum 
Sulphate  (S.A.S).  is  one  and  the  same  substance  as  alum, 
to  wit,  Potassium  Aluminum  Sulphate;  that  the  general 
public  understands  Potassium  Aluminum  Sulphate  to  be 
the  astringent  commonly  sold  in  drug  stores,  and  that  by 
reason  of  said  falsely  claimed  alum  (P.A.S.)  ingredient, 
such  competitors’  powders  are  harmful,  unhealthy,  poison¬ 
ous,  deleterious  and  dangerous  to  users  and  consumers  o'? 
baked  stuffs  made  therefrom. 

Specification  Three  charges  that  pursuant  to  a  general 
plan  and  system  of  defamation  and  disparagement  of  com¬ 
petitors’  products  and  misinformation  of  the  public,  the 
respondent  has  falsely  represented,  alleged  and  asserted, 

(a)  That  competitors’  powders  are  poisonous. 

(b)  That  competitors’  powders  are  made  from  ground-up 
aluminum  cooking  utensils. 

(c)  That  competitors’  powders  do  not  come  within  the 
Pure  Food  Laws. 

( d )  That  competitors’  powder  pucker  up  the  stomach  in 
the  manner  that  lump  alum  puckers  the  mouth. 

( e )  That  competitors’  powders  are  made  of  the  same 
substances  that  are  used  for  styptic  purposes,  as  shaving. 

84  IV. 

Statements  shown  by  the  evidence  to  have  been  made  by 
the  respondent  are  classified  and  set  out  under  the  follow¬ 
ing  heads : 
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1.  General  Newspaper  and  Magazine  Advertising. 

2.  Cook  Books  and  Pampldets. 

3.  Demonstrators  or  Canvassers. 

1.  General  Newspaper  and  Magazine  Advertising. 

1900.  Why  should  we  use  cheap,  impure,  unhealthful 
articles  of  food?  There  is  no  economy  in  them;  they  en¬ 
danger  health,  they  may  cost  life.  There  are  reported  al¬ 
most  daily  cases  of  sickness  caused  by  eating  cake,  puddings 
or  biscuit  made  with  the  cheap,  alum  baking  powders. 

In  all  articles  for  food,  buy  and  use  only  the  best.  The 
good  health  of  the  family  is  of  first  consideration. 

Alum  is  used  in  baking  powders  because  it  is  cheap, 
costing  less  than  two  cents  a  pound.  It  is  a  corrosive 
poison.  Think  of  feeding  it  to  children:  Yet  the  manu¬ 
facturers  of  well-known  alum  powders  are  actually  deny¬ 
ing  that  they  contain  alum.  (Com.  Ex.  1.) 

1901.  Safeguards  the  food  against  alum. 

Alum  leaves  in  the  bread  or  cake  Glauber  Salts,  Sul¬ 
phuric  Acid,  and  Hydrate  of  Alumina — all  injurious,  the 
last  two  pronounced  poisonous.  Alum  baking  powders  in¬ 
duce  dyspepsia,  liver  complaint  and  kidney  trouble.  Alum 
may  not  kill,  but  it  undermines  the  health,  and  ill  health 
makes  life  miserable.  (Com.  Ex.  2.) 

1901  or  1902.  Many  low-priced  imitation  baking  pow¬ 
ders  are  upon  the  market.  These  are  made  with  alum,  and 
care  should  be  taken  to  avoid  them,  as  alum  is  a  poison, 
never  to  be  taken  in  the  food.  (Com.  Ex.  3.) 

85  1902.  Note:  Alum  baking  powders  are  low-priced, 

as  they  cost  but  three  cents  a  pound  to  make.  But 
alum  leaves  in  the  bread  or  cake  Glauber  Salts,  Sulphuric 
Acid  and  Hydrate  of  Alumina — all  injurious,  the  last  two 
poisonous.  (Com.  Ex.  4.) 

1905.  *  *  *  Avoid  alum  baking  powders. 

“I  am  very  strongly  of  the  opinion  that  the  use  of  alum 
and  salts  of  alumina  in  food  should  be  prohibited.  It  is 
well  understood  that  the  constant  use  of  alum  compounds 
exerts  both  a  deleterious  effect  upon  the  digestive  organs 
and  an  irritation  of  the  internal  organs  after  absorption. 

EDWARD  S.  WOOD,  M.  D., 

Professor  of  Chemistry, 

Harvard  Medical  School,  Boston.” 
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It  must  be  remembered  that  when  alum  baking  powders 
are  used  in  making  bread,  biscuit  or  cake,  a  portion  of  the 
alum  is  carried  unchanged  into  the  stomach. 

Ten-cent,  twenty-five-cent,  cent-an-ounce  powders  contain 
alum.  (Com.  Ex.  5.) 

1905  *  *  *  turn  the  can  around,  and  you  will  learn  what 
is  the  ‘ ‘  power  behind  t lie  dough.”  In  the  high-class  pow¬ 
ders  it  is  cream  of  tartar,  extracted  from  clean,  delicious 
grapes,  and  that  is  healthful.  In  the  low-grade  powders  it 
is  ‘ ‘ phosphate  alum,”  or  “sodium  aluminum  sulphate,” 
which  is  also  alum,  a  mineral  acid,  and  that  makes  the  food 
unhealthful. 

Of  what  use  are  twenty-five  ounces  for  twenty-five  cents, 
if  eight  of  these  ounces  are  alum? 

Food  baked  with  alum  baking  powders  is  found  to  contain 
a  portion  of  the  alum  unchanged : 

The  continued  use  of  alum-made  food  impairs  digestion, 
causing  dyspepsia.  When  buying  baking  powder,  examine 
the  label  and  take  only  a  brand  whose  label  shows  it  to  be 
free  from  alum.  (Com.  Ex.  6.) 

86  1905.  *  *  *  Is  it  economy  to  spoil  your  digestion 

by  an  alum-phosphate  or  other  adulterated  powder 
to  save  a  few  pennies?  (Com.  Ex.  7.) 

1905.  *  *  *  Baking  powders  made  from  alum,  phos¬ 
phates  and  other  harsh  caustic  acids  are  lower  in  price,  but 
they  are  injurious  to  the  stomach. 

“The  injurious  effect  of  alum  on  the  mucous  coat  of  the 
stomach  is  positive  and  beyond  dispute;  it  is  both  an  irri¬ 
tant  and  an  astringent.  The  use  of  alum  in  any  article  of 
food  or  article  used  in  the  preparation  of  food  should  be 
prohibited.  ’ y 

JOHN  C.  WISE,  M.  D., 
Medical  Inspector,  U.  S.  Navy . 

(Com.  Ex.  8.) 

1905.  *  *  *  Alum  taken  into  the  stomach  is  injurious. 

Dr.  Schweitzer,  Professor  of  Chemistry,  University  of 
Missouri,  says: 

“Careful  analyses  of  bread  risen  with  alum  baking  pow¬ 
der  shows  a  portion  of  the  alum  from  the  baking  powder 
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remaining  in  the  breach  as  such  and  unaltered.”  (Com. 
Ex.  10.) 

1906.  Ladies’  Home  Journal.  McClure’s  Magazine. 

*  *.#  *  *  #  # 


Keep  a  sharp  watch  out  for  baking  powder  made  with  alum. 
Do  not  use  them  for  raising  food  under  any  circumstances. 
So  detrimental  to  health  are  alum  baking  powders  consid¬ 
ered  that  in  most  foreign  countries  their  sale  is  prohibited. 
In  many  states  in  this  country  the  law  compels  alum  pow¬ 
ders  to  be  branded  to  show  that  they  contain  this  dangerous 
acid,  while  in  the  District  of  Columbia,  Congress  has  pro¬ 
hibited  the  sale  of  all  food  that  contains  alum. 

87  Alum  baking  powders  are  sold  to  consumers  at 
from  10  to  25  cents  a  pound,  or  a  cent  an  ounce,  and 
when  not  branded  may  generally  be  distinguished  by  their 
price.  (Com.  Ex.  11.) 

Guard  your  food  against  the  alum  baking  pow¬ 
ders.  Alum  baking  powders  are  considered  so  injurious  to 
health  and  their  indiscriminate  sale  a  source  of  such  danger 
that  laws  have  been  passed  in  many  states  requiring  the 
presence  of  alnm  to  be  branded  upon  their  labels. 

In  the  District  of  Columbia,  under  the  laws  of  Congress, 
the  use  of  alum  in  bread,  biscuit,  cake  and  other  food  is  a 
misdemeanor. 

Alum  baking  powders  may  be  known  by  their  price.  Pow¬ 
ders  sold  from  10  to  25  cents  a  pound,  or  25  ounces  for  25 
cents  are  not  made  of  cream  of  tartar.  (Com.  Ex.  12.) 

1913.  Royal  Baking  Powder  is  the  greatest  of  modern 
time  helps  to  perfect  cakes  and  biscuit  making.  Makes  home 
baking  pleasant  and  profitable.  It  renders  the  food  more 
digestible  and  guarantees  it  safe  from  alum  and  all  adul¬ 
terants.  (Com.  Ex.  19.) 

1913.  *  *  *  When  you  buy  and  use  only  the  Royal 

Baking  Powder,  you  have  the  positive  assurance  that  your 
food  raised  by  it  is  not  polluted  by  alum,  lime  or  any  of  the 
adulterants  common  to  other  powders. 

•  #••••• 

It  renders  the  food  more  digestible  and  guarantees  it  safe 
from  alum  and  all  adulterants.  (Com.  Ex.  20.) 
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1913.  *  *  *  Mixtures  made  in  imitation  of  genuine 
baking  powders,  but  containing  alum,  are  frequently  dis¬ 
tributed  from  door  to  door,  or  -advertised  and  offered  at  a 
low  price.  Such  are  mixtures  of  unhealthful  ingredients. 
In  England,  France,  Germany  and  some  sections  of  the 
United  States  the  sale  of  alum  baking  powder  is  pro- 
88  hibited  by  law.  Alum  is  a  corrosive  mineral  acid, 
and  physicians  condemn  baking  powders  contain¬ 
ing  it. 

The  label  upon  baking  powders  must  show  the  ingredient. 
(Com.  Ex.  24.) 

******* 

1913.  *  *  *  How  to  Detect  the  Alum  Baking  Powder. 

‘ 4 Which  are  the  alum  baking  powders;  how  can  I  avoid 
them  unless  they  are  named?”  asks  a  housekeeper. 

Here  is  one  way;  take  the  can  of  low-priced  powder  in 
your  hand  and  read  the  ingredient  clause  upon  the  back 
label.  The  law  requires  that  if  the  powder  contains  alum 
that  fact  must  be  there  stated.  If  you  find  one  of  the  in¬ 
gredients  named  alum,  or  sulphate  of  aluminum,  you  have 
found  an  alum  baking  powder.  (Com.  Ex.  25.) 

1914.  No  alum — no  dyspepsia. 

*###### 

Royal  baking  powder,  Absolutely  pure.  No  alum.  (Com. 
Ex.  28.) 

1914.  “No  alum”  must  be  the  watchword  when  the  house¬ 
wife  buys  baking  powder. 

Alum  is  well  known  to  be  a  powerful  astringent,  and 
should  never  be  used  in  food. 

Prof.  Geo.  F.  Barker,  M.  D.,  of  the  University  of  Penn¬ 
sylvania  says:  “I  consider  the  use  of  alum  baking  powder 
highly  injurious  of  health.” 

******* 

Royal  is  a  Pure,  Cream  of  Tartar  baking  powder.  Con¬ 
tains  no  alum.  Perfectly  leavens,  leaves  no  unliealthful  re¬ 
sidues,  makes  the  food  more  delicious  and  wholesome.  Com. 
Ex.  29.) 

1914.  No  Alum  in  Royal  baking  Powder.  (Com, 
Ex.  30.) 
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Delineator : 

Besides  this,  the  use  of  alum  baking  powders 
in  food  is  discouraged  by  hygienists  and  physicians  upon 
the  ground  of  unwholesomeness.  Such  powders  leave 
mineral  salts  in  the  food. 

So,  in  England,  France,  and  Germany,  where  these 
matters  are  more  closely  considered,  the  sale  of  alum  baking 
powder  is  prohibited.  (Com.  Ex.  31.) 

Scribners : 

To  housekeepers: 

The  most  important  thing  for  housekeepers  is  to  distin¬ 
guish  between  the  pure  cream  of  tartar  baking  powders 
and  the  lower  grade  powders  made  of  alum.  Baking 
powder  enters  into  so  many  foods,  and  helps  to  make  easily 
at  home  so  many  wholesome  and  attractive  products  that  it 
is  well  worth  while  to  know  what  are  the  ingredients  that 
are  entering  into  the  family  food. 

Royal  Baking  Powder  has  always  been  made  of  pure 
cream  of  tartar.  We  import  the  raw  material  from  Europe, 
and  refine  it  to  an  excellence  never  before  known  in  com¬ 
merce.  Thus  roi/al  safeguards  the  food. 

There  are  other  baking  powders  in  which  alum  or  phos¬ 
phate  of  lime  have  been  substituted  for  cheapness.  House¬ 
keepers  generally  would  not  knowingly  select  such  products. 

The  Pure  Food  Laws  have  helped  to  inform  the  public 
by  requiring  that  the  ingredients  be  printed  on  the  label. 
The  composition,  therefore,  now  appears  on  each  package, 
though  often  in  small  type  and  in  an  obscure  place.  But 
the  information  is  there  and  can  be  and  ought  to  be  obtained 
by  every  user  of  baking  powder. 

Read  the  ingredient  cause  on  the  baking  powder  you 
are  using,  and  buy  only  the  kind  that  you  believe  to  be  the 
most  wholesome.  There  is  no  other  consideration  that  com¬ 
pares  in  importance  with  this. 

ROYAL  BAKING  POWDER  CO.,  NEW  YORK. 

(Com.  Ex.  33.) 

90  1915.  A  lesson  from  the  past: 

Years  ago,  before  baking  powders  were  so  well  known, 
the  housewife  sometimes  made  her  own  cream  of  tartar  and 
soda. 
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These  materials  were  then  comparatively  expensive  and 
processes  of  refining  had  not  been  devised  to  bring  them  to 
the  high  state  of  purity  of  the  present  baking  powders, 
such  as  Royal ;  and  yet  she  never  thought  of  buying  alum, 
then,  as  now,  a  cheap  and  inferior  substitute  for  cream  of 
tartar.  She  wouldn’t  think  of  permitting  an  ounce  of  alum 
to  enter  her  kitchen. 

Yet  housekeepers  are  today  asked  to  buy  alum  baking 
powders  with  which  to  make  food  for  their  children. 

The  statement  on  the  label  affixed  to  every  can  naming 
the  ingredients  of  which  the  baking  powder  is  composed 
affords  a  method  of  protection  against  the  use  of  undesir¬ 
able  kinds. 

ROYAL  BAKING  POWER  CO.,  NEW  YORK. 

(Com.  Ex.  37.) 

Ladies’  Home  Journal: 

What  kind  of  Baking  Powder  do  you  use? 

Some  baking  powders  contain  alum. 

Alum  is  a  mineral  acid,  a  powerful  astringent,  declared 
bv  eminent  medical  authorities  unfit  to  use  in  food.  Read 
the  back  of  the  label  on  the  can.  It  tells  of  what  your 
baking  powder  is  composed. 

There  is  no  alum  in  Roval  Baking  Powder. 

If  alum  were  considered  a  healthful  or  proper  ingredi¬ 
ent  for  baking  powders,  the  Royal  Baking  Powder  Company 
would  use  it,  as  its  cost  is  exceeding  small.  (Com.  Ex.  38.) 

91  Delineator: 

No  Alum!  Safety  First! 

“Safety  First”  to  the  housewife  means  safeguarding  the 
family’s  home-baked  food  against  alum. 

Always  use  Royal  Baking  Powder  which  insures  delicious 
and  healthful  food. 

Royal  Baking  Powder  is  made  from  Cream  of  Tartar — 
derived  from  grapes.  Contains  no  alum.  (Com.  Ex.  39.) 

1916.  Especially  now. 

Watch  the  baking  powder — great  efforts  are  being  made 
to  substitute  an  alum  baking  powder  for  the  old  reliable 
Royal.  You  do  not  want  to  use  alum  baking  powders. 
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Doctors  and  chemists  will  tell  you  that  they  add  unwhole¬ 
some  qualities  to  the  food.  Be  sure  you  get 

Royal  Baking  Powder. 
******* 

It  contains  no  alum  or  detrimental  ingredients.  Royal 
leavens  the  food  perfectly  and  adds  to  its  tastefulness  and 
wholesomeness.  (Com.  Ex.  40.) 

1916.  Do  you  read  the  labels  to  know  whether  baking 
powder  is  made  from  cream  of  tartar  derived  from  grapes, 
or  from  alum  or  phosphate  derived  from  mineral  sources? 

Royal  Baking  Powder.  Absolutely  Pure.  Made  from 
Cream  of  Tartar.  No  alum.  No  phosphate.  (Com..  Ex. 
41.) 

1916.  A  distinctive  reason. 

What  is  the  chief  reason  for  the  superiority  of  Royal 
Baking  Powder  ? 

92  There  are  several  good  reasons,  but  there  is  one 
which  distinguishes  Royal  from  other  baking  pow¬ 
ders. 

This  reason,  which  every  woman  should  know,  is  that 
Royal  Baking  Powder  is  made  from  cream  of  tartar,  which 
comes  from  grapes.  This  means  a  healthful  fruit  origin. 
It  means  natural  food  as  distinguished  from  mineral  sub¬ 
stitutes  used  in  other  baking  powders. 

There  is  no  alum  nor  phosphate  in  Royal  Baking  Powder. 

ROYAL  BAKING  POWDER  CO.,  NEW  YORK. 

(Com.  Ex.  42.) 

1916.  Don’t  be  misled. 

Don’t  let  demonstrators  of  alum  baking  powders  mislead 
you  with  false  tests  and  statements  about  the  wholesomeness 
of  their  products. 

Find  out  by  carefully  reading  the  label  if  the  powders 
they  offer  contain  alum. 

And  remember  that  alum  is  derived  from  mineral  sources, 
and  declared  by  many  medical  authorities  unsafe  to  use  in 
food. 
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To  insure  healthful  food  and  the  best  results  in  baking, 
prudent  housekeepers  always  use 

Royal  Baking  Powder 

which  is  made  from  pure  Cream  of  Tartar  derived  from 
grapes,  a  natural,  healthful  food.  Hence,  it  assures  whole¬ 
some  and  appetizing  cakes,  biscuits,  muffins  and  pastry. 

ROYAL  BAKING  POWDER  CO.,  NEW  YORK. 

(Com.  Ex.  43.) 

93  1916.  Will  you  read  this  twice? 

A  very  important  question  today  which  every  house¬ 
keeper  must  decide  for  herself  is  whether  she  prefers  pure, 
cream  of  tartar  baking  powder  like  Royal,  or  whether  she 
is  willing  to  use  alum  baking  powder  in  food. 

One  kind  is  easily  distinguished  from  the  other,  since  the 
laws  of  various  states  require  the  ingredients  to  be  printed 
upon  the  label.  If  anyone  is  in  doubt  which  to  use,  it  is 
worth  while  to  ask  the  family  doctor.  Then  decide. 

And  when  once  a  decision  is  reached,  let  no  advertise¬ 
ment,  or  dealer’s  argument,  or  canvasser’s  solicitation, 
change  the  decision.  It  is  not  a  question  of  a  few  cents  or 
of  pleasing  a  salesman.  It  is  a  question  of  health. 

If  this  appeals  to  you  as  reasonable  and  sensible  advice, 
it  is  worth  reading  twice,  and  it  is  worth  remembering. 

ROYAL  BAKING  POWDER  CO.,  NEW  YORK. 

(Com.  Ex.  44.) 

1916.  Healthfulness  in  food  is  more  important  than  low 
price. 


#  #  *  #  *  •  #  # 


The  principal  ingredient  of  many  baking  powders  sold 
at  a  lower  price  is  alum  or  phosphate,  both  of  mineral  origin 
and  used  instead  of  Cream  of  Tartar  because  they  are 
cheaper. 

Housekeepers  who  are  influenced  by  low  price  when  buy¬ 
ing  baking  powder  will  find  that  it  pays  to  consider  quality 
first. 
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The  label  on  the  can  will  show  whether  the  baking  powder 
you  now  use  or  any  brand,  new  or  old,  that  may  be  offered, 
contains  alum  or  phosphate  instead  of  Cream  of  Tartar. 
(Com.  Ex.  48.) 

94  1917.  *  *  *  The  difference  in  cost  in  practical 

use  between  inferior  alum  and  phosphate  powders 
and  Royal  Baking  Powder  is  less  than  a  cent  for  each  cake 
or  pan  of  biscuits.  Certainly  too  small  a  difference  to  war¬ 
rant  putting  alum  into  food,  and  especially  food  for  chil¬ 
dren.  (Com.  Ex.  50.) 

1917.  Have  you  been  tricked  into  using  alum  baking 
powder! 

If  demonstrators  of  inferior  baking  powders  have  induced 
you  by  means  of  false  tests  and  statements  to  use  their 
products,  find  out  by  carefull  reading  the  label  if  the  pow¬ 
ders  they  have  offered  contain  alum. 

And  remember  that  alum  is  derived  from  mineral  sources, 
and  declared  by  many  medical  authorities  unsafe  to  use  in 
food.  (Com.  Ex.  54.) 

1918.  *  *  *  The  Government  is  now  using  Royal  Bak¬ 

ing  Powder  and  has  used  it  continuously  for  forty  years. 

Be  on  your  guard  against  cheap  baking  powders  as  they 
invariably  contain  alum  which  is  derived  from  mineral 
sources. 

The  label  on  the  can  will  show  whether  the  baking  pow¬ 
der  you  now  use,  or  any  brand  new  or  old  that  may  be 
offered,  contains  alum. 

Royal  Baking  Powder  is  made  from  Cream  of  Tartar 
which  is  derived  from  grapes.  It  contains  no  alum,  leaves 
no  bitter  taste  and  is  absolutely  pure.  (Com.  Ex.  58.) 

1918.  Royal  Baking  Powder  is  an  absolutely  pure  and 
healthful  cream  of  tartar  baking  powder.  It  contains  no 
alum,  leaves  no  bitter  taste,  and  care  should  be  taken  to  pre¬ 
vent  the  substitution  of  any  other  brand  in  its  place.  Be 
watchful  against  agents  who  call  from  house  to  house  to 
sell  cheap  baking  powders.  Such  baking  powders  contain 
alum  as  the  label  will  show.  Insist  upon  reading  the  label 
carefully  for  your  protection.  (Com.  Ex.  59.) 
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95  1919.  If  there  are  children  in  the  family — you  owe 
it  to  them  to  be  sure  that  the  baked  foods  they  eat 

are  made  with 

Royal  Baking  Powder. 

There  is  a  very  sound  reason  for  this,  even  aside  from 
quality  and  flavor. 

There  is  no  alum  or  other  chemical  in  Royal  Baking 
Powder  to  retard  digestion.  No  mineral  to  injure  the  deli¬ 
cate  membranes  of  the  stomach.  No  bitter  taste  to  spoil 
the  appetite. 

Royal  gives  you  the  surety  of  purity  and  is  by  far  more 
economical  in  the  end.  Therefore  all  thoughtful  mothers 

use 

Royal  Baking  Powder. 

Absolutely  Pure. 

Made  from  Cream  of  Tartar  derived  from  grapes. 
Contains  no  alum — leaves  no  bitter  taste.  (Com.  Ex.  64.) 

1919.  *  *  *  Betty  said  she  could  bake. 

“I  knew  she  never  had  baked  a  cake  and  I  was  doubtful. 
But  I  told  her  to  go  ahead. 

‘‘She  got  my  treasured  Royal  Cook  Book,  my  can  of 
Royal  Baking  Powder  and  all  the  fixings — and  sailed  in. 

“Honestly,  it  was  the  best  cake  we  ever  had,  and  now  I 
believe  anyone  who  tries  can  bake  anything  with 

Royal  Baking  Powder 
Absolutely  Pure. 

Made  from  Cream  of  Tartar  derived  from  grapes. 
Royal  contains  no  alum — 

Leaves  no  bitter  taste.  (Com.  Ex.  66.) 

96  1919.  The  tongue  test. 

Put  a  little  alum  on  the  end  of  your  tongue  and  you  will 
have  the  reason  why  alum  baking  powder  should  not  be 
used  in  food. 

England  and  France  forbid  the  sale  of  baking  powder 
containing  alum. 
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You  can  tell  whether  baking  powder  contains  alum  by 
reading  the  label. 

Royal  Baking  Powder. 

Absolutely  Pure. 

Royal  contains  no  Alum — leaves  no  bitter  taste.  (Com. 
Ex.  68.) 

*  *  *  *  *  *  * 

1919.  *  *  *  Prudent  mothers  avoid  cheap  baking 

powders  because  they  frequently  contain  alum.  No  matter 
how  much  they  are  urged  to  change,  they  stick  to 

Royal  Baking  Powder. 

They  know  it  is  absolutely  pure. 

Royal  contains  no  Alum — leaves  no  bitter  taste.  (Com. 
Ex.  69.) 

1919.  “Yes,  I  tried  it,  but  I  went  back  to  Royal. ” 

This  is  the  experience  of  most  women  who  have  been 
tempted  to  try  so-called  cheaper  baking  powders  which  al¬ 
most  always  contain  alum  and  often  leave  a  bitter  taste. 

Royal  Baking  Powder. 

Absolutely  Pure. 

Made  from  Cream  of  Tartar  derived  from  grapes. 

Royal  contains  no  alum — leaves  no  bitter  taste.  (Com. 
Ex.  70.) 

1919.  *  *  *  Some  women,  however,  do  not  know 

that  food  made  with  cheaper  baking  powders,  containing 
alum  and  phosphate  compounds,  is  often  inferior  in  taste 
and  texture; — many  of  the  highest  food  authorities 
97  have  declared  alum  baking  powders  to  be  unwhole¬ 
some  and  injurious.  (Com.  Ex.  71.) 

1919.  Her  bitter  experience. 

She  could  not  imagine  what  was  the  matter  with  her 
baking. 
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Her  pans  were  always  perfectly  clean.  She  used  a  fa¬ 
mous  brand  of  flour,  good  butter,  fresh  eggs — and  yet  her 
baking  had  a  bitter  taste. 

Finally  her  husband  asked  what  kind  of  baking  powder 
she  used.  When  she  told  him  what  she  was  trying,  he  said: 

4 ‘There  is  the  whole  trouble.  If  you  read  the  label  you 
will  And  it  contains  alum,  and  that’s  what  leaves  the  pe¬ 
culiar  taste.” 

Now  she  has  gone  back  to  Royal  Baking  Powder  and  her 
bitter  experience  is  forgotten. 


******* 

Made  from  Cream  of  Tartar  derived  from  grapes. 

Contains  no  alum — leaves  no  bitter  taste.  (Com.  Ex.  74.) 

1919.  Royal  Baking  Powder 

is  Absolutelv  Pure. 

It  contains  no  alum — leaves  no  bitter  taste. 

Alum  in  food  has  been  condemned  by  many  medical  au¬ 
thorities — England  and  France  forbid  it.  (Com.  Ex.  78.) 

1920.  Bitter  or  better  baking. 

A  letter  makes  a  great  difference  in  a  word.  A  word 
makes  a  great  difference  in  baking  powders. 

98  If  the  little  word  “alum”  appears  on  the  label  it 
may  mean  bitter  baking. 

If  the  word  Royal  stands  out  bold  and  strong,  it  surely 
means  better  baking. 

This  is  only  one  reason  why  it  pays  to  use  Royal  Baking 
Powder.  (Com.  Ex.  109.) 

1920.  Why  make  a  secret  of  “alum”? 

If  alum  makes  safe  baking  powder  why  don’t  they  adver¬ 
tise  the  virtue  of  alum?  If  alum  is  something  to  be  proud 
of  why  conceal  it  on  the  label  in  type  as  small  as  the  law 
permits.  If  alum  is  something  to  be  ashamed  of  there  must 
be  a  good  reason  to  avoid  it. 
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Royal  Baking  Powder 

is  proud  to  proclaim  that  it  is  made  of  Cream  of  Tartar 
derived  from  grapes.  Royal  contains  no  alum — leaves  no 
bitter  taste.  (Com.  Ex.  137.) 

2.  Statements  Made  in  Cook  Books  and  Pamphlets. 


Commission’s  Exhibit  236  is  a  cook  book  issued  by  the 
Royal  Baking  Powder  Company,  copyrighted,  1911.  This 
book  is  largely  given  up  to  recipes,  but  on  the  inside  cover 
or  in  the  center  of  the  book,  occur  the  following  statements: 


Look  out  for  alum  baking  powders.  Do  not  permit  them 
to  come  into  your  house  under  any  consideration.  They 
add  an  injurious  substance  to  your  food,  destroying  in  parts 
its  digestibility.  Physicians  will  tell  you  this,  and  it  is  un¬ 
questionable.  The  use  of  alum  in  whiskey  is  absolutely 
prohibited;  why  not  equally  protect  the  food  of  our  women 
and  children? 


******* 


No  alum,  ammonia,  phosphates,  or  unwholesome  or 
doubtful  substances  are  used  in  Royal,  while  the  su- 
99  perior  purity  and  fineness  of  its  ingredients  are 
shown  by  the  fact  that  it  costs  more  to  manufacture 
than  any  other  brand. 

******* 

There  are  numerous  brands  of  these  low-grade  powders, 
mostly  made  from  burnt  alum  and  lime  phosphates. 
They  can  be  distinguished  by  some  dealers  because  they  are 
bought  cheap  (they  cost  less  than  three  cents  a  pound  to 
make)  and  yield  a  huge  profit.  (Com.  Ex.  236.) 

Commission’s  Exhibit  234  is  a  pamphlet  entitled  “ Why 
Westfield  Objects  to  Alum  in  Food  Products.”  A  re-print 
from  the  Hartford,  Connecticut,  Times  of  February  25, 
1915,  an  article  which  reflects  the  views  of  the  Pure  Food 
Town  of  Westfield,  Mass.  This  pamphlet  was  distributed 
by  the  respondent  through  its  canvassers  and  placed  in  the 
hands  of  householders  in  connection  with  the  Royal  cook 
books. 
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Why  Westfield  Objects  to  Alum  in  Food  Products. 

The  famous  Westfield  Standard  was  created  by  Prof. 
Lewis  B.  Allyn,  member  of  the  Board  of  Health  and  Town 
Chemist  of  Westfield,  Mass.  (Reprinted  from  the  Hart- 
lord,  Conn.,  Times,  of  February  25,  1915.) 

That  alum  is  not  a  fit  ingredient  of  human  food  seems 
undebatable.  No  less  authority  than  Parke,  Davis  &  Com¬ 
pany,  one  of  the  largest  drug  firms  in  the  country,  in  their 
manual  of  Therapeutics  have  this  to  say  concerning  alum: 

“Powerful  astringent  (causes  living  animal  tissue  to 
contract).  Rarely  used  internally,  except  in  painter’s 
colic.” 

This  substance  finds  its  greatest  use  as  a  food  adulterant 
in  low  grade  baking  powders,  pickles,  condiments,  etc.  It 
is  employed  in  cheap  baking  powders  to  furnish  a  low  cost 
acid  to  act  on  the  baking  soda,  and  in  pickles  and  condi¬ 
ments  to  impart  a  false  appearance  of  freshness  and  crisp¬ 
ness. 

100  Alum  undisputably  is  of  value  in  relieving  paint¬ 
er’s  colic,  but  it  has  no  place  in  foods  for  human  con¬ 
sumption. 

Strychnine,  for  instance,  is  a  tonic  in  certain  cases,  but  it 
is  not  for  that  reason  to  be  recommended  for  general  use. 
Physicians  may  prescribe  alum  if  they  choose,  but  the  food 
manufacturer  has  no  right  to  dose  both  sick  and  well  alike. 

It  should  be  understood  that  all  of  the  alum  put  into  a 
cheap  baking  powder  does  not  go  into  the  system  as  alum. 
It  splits  with  the  soda  into  several  compounds :  Aluminum 
hydroxid,  sodium  sulphate,  commonly  known  as  “Glauber’s 
Salts,”  potassium  sulphate  and  carbon  dioxid-.  This  latter 
is  the  leavening  gas. 

“Stop  your  attacks  on  alum,”  says  the  spokesman  of  the 
food  adulterators.  “You  are  threatening  our  great  in¬ 
dustry.” 

Most  manufacturers  of  food  products  who  are  using  alum 
state  the  presence  of  this  objectionable  drug  on  the  label. 
You  will  never  find  this  statement  in  large  type  promi¬ 
nently  displayed,  but  in  small  type  on  the  back  of  the  label, 
and  the  only  reason  it  is  here  at  all  is  because  the  govern¬ 
ment  demands  it. 
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The  mail  who  uses  alum  in  a  food  product  does  not 
proudly  boast  of  it  in  his  advertising.  The  fact  that  alum 
is  present  is  not  a  thing  to  boast  of — and  he  knows  it. 

If  alum  is  a  chemical  that  should  be  added  to  food,  why 
not  be  honest  and  say  so  in  large  type? 

To  quote  one  of  the  most  efficient  and  conscientious  of 
public  health  officials: 

4  4  Alum  is  recognized  as  and  conceded  to  be  a  poisonous 
substance  capable  of  producing  serious  and  even  fatal  re¬ 
sults  when  taken  into  the  svstem.  Hence  its  use  in  foods 
for  man  has  been  expressly  prohibited  by  many  of  the  gov¬ 
ernments  of  Europe,  including  Great  Britain,  France,  Ger¬ 
many,  Italy,  Belgium,  Roumania  and  several  of  the  Swiss 
cantons.” 

101  Westfield  objects  to  the  use  of  alum  in  all  food 
products  whether  baking  powder,  pickles  or  condi¬ 
ments,  for  the  following  reasons: 

4 4  This  poisonous,  irritating,  astringent  drug  is  either  di¬ 
rectly  injurious  or  it  may  split  up  into  objectionable  com¬ 
pounds. 

“No  salt  of  aluminum  is  a  food  product  in  itself. 

4  4  It  is  not  a  natural  constituent  of  the  human  body. 

4  4  So  far  as  is  known,  no  public  health  official  of  standing 
endorses  alum  as  a  food  ingredient.” 

Westfield,  the  Pure  Food  Town,  believes,  in  the  pres¬ 
ence  of  such  a  mass  of  direct  evidence  concerning  the  ob¬ 
jectionable  qualities  of  the  drug,  that  alum  treated  foods 
should  be  entirely  avoided. 

Alum  belongs  in  the  front  rank  of  such  objectionable 
chemicals  as  benzoate  of  soda,  boric  acid,  salicylic  acid,  sul¬ 
phuric  acid  and  formaldehyde. 

Look  for  the  small  type  on  the  label. 

Here  Is  the  Food  Standard  of  the  Pure  Food  Town  of 

Westfield,  Mass. 

More  exacting  than  Government  Food  Standards  or  State 
Food  laws : 

4  4  Foods  shall  not  contain  added  alum,  copper,  formalde¬ 
hyde,  sulfurous  acid  or  its  salts,  boric  acid  or  its  salts, 
benzoic  acid  or  its  salts,  formic  acid  or  its  salts,  hydro- 
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fluoric  acid  or  its  salts,  salicylic  acid  or  its  salts,  nor  any 
other  noncondimental  preservative. 

“  Foods  shall  not  be  colored  with  coal  tar  dyes,  nor  with 
poisonous  vegetable  colors,  nor  be  contaminated  with 

102  inert  fillers,  nor  shall  any  substance  be  taken  there¬ 
from  or  added  thereto  so  as  to  injuriously  affect 

their  quality,  strength  or  purity. 

* ‘  Foods  shall  be  packed  and  sold  under  sanitary  condi¬ 
tions  and  package  goods  shall  bear  no  dishonest  label  nor 
labels  bearing  any  extravagant  or  obscure  statements.” 

For  protection  to  yourself  and  your  family,  see  that  you 
buy  only  foods  and  beverages  that  are  certified  under  “The 
Westfield  Standard.” 

You  will  then  be  buying  only  products  of  high  food  value 
— wholesome  and  pure.  (Com.  Ex.  234.) 

Commission’s  Exhibit  235  is  a  Royal  Cook  Book  copy¬ 
righted  in  1920  and  widely  distributed.  There  are  no  refer¬ 
ences  to  alum  in  this  book  except  the  statement  “Contains 
no  alum — leaves  no  bitter  taste.” 

The  Royal  also  used  a  form  letter  which  they  from  time 
to  time  used  in  circularizing  any  particular  section  of  the 
country  where  they  were  conducting  a  campaign.  This  let¬ 
ter  was  used  from  about  1921  up  to  the  present  time  and  is 
in  evidence  as  Commission’s  Exhibit  238. 

Dear  Madam: 

As  traveling  agents  sometimes  call  from  house  to  house 
for  the  purpose  of  urging  housekeepers  to  substitute  infe¬ 
rior  baking  powders  for  Royal,  we  take  the  liberty  of  writ¬ 
ing  you  a  word  of  caution. 

These  cheaper  baking  powders  are  offered  under  the 
guise  of  economy  but  usually  they  contain  alum,  a  mineral 
acid  which  is  not  in  itself  wholesome. 

One  cannot  be  too  careful  about  the  ingredients  used  in 
the  preparation  of  food,  as  the  health  of  the  family, 

103  and  especially  the  children,  is  vitally  concerned. 
Therefore  the  kind  of  baking  powder  used  should 

have  the  most  careful  consideration. 

Housekeepers  who  realize  the  importance  of  healthfulness 
in  baking  use  Royal  Baking  Powder.  In  common  with  do¬ 
mestic  science  and  baking  experts  who  have  preferred  and 
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recommended  Royal  for  more  than  fifty  years  tliey  know 
its  superior  qualities  and  will  not  accept  a  substitute. 

Royal  Baking  Powder  has  as  its  chief  ingredient  cream 
of  tartar,  which  is  derived  from  grapes.  This  means  a 
healthful  fruit  origin.  It  means  food  finer  in  texture  and 
flavor  than  any  substitute  can  produce  and  what  is  of  even 
greater  importance,  insures  its  healthfulness. 

Remember  this  and  whenever  you  are  asked  to  substitute 
another  baking  powder  ask  yourself  this  question,  “Do  I 
prefer  a  pure,  cream  of  tartar  baking  powder  like  Royal  or 
am  T  willing  to  take  chances  with  a  baking  powder  which 
contains  a  mineral  acid  ingredient  which  is  not  in  itself 
wholesome  ?” 

Respectfully  yours, 

ROYAL  BAKING  POWDER  COMPANY. 

P.  S. — Some  baking  powders  contains  a  sticky  substance 
added  to  make  them  foam  high  in  a  glass  of  water.  This 
so-called  “test”  frequently  misleads  people  into  believing 
that  such  baking  powders  are  stronger  or  better  than 
others.  But  such  is  not  the  case.  Almost  any  baking  pow¬ 
der  will  foam  in  the  same  way  if  you  add  some  mucilage 
to  it.  Be  on  your  guard  against  the  tricks  of  traveling 
agents.  (Com.  Ex.  238.) 

Commission’s  Exhibit  241  is  a  pamphlet  gotten  out  by 
the  Royal,  entitled  “Baking  Powders,  Classification  and  In¬ 
gredients”  and  divides  baking  powder  into  three  principal 
classes,  according  to  the  reacting  ingredients. 

1.  Tartrate. 

2.  Phosphate. 

3.  Alum  (or  alum  phosphate). 

104  and  after  describing  the  tartrate  and  the  phosphate 
powder,  describes  the  alum  powder  as  follows: 

<  (3)  Alum 

(or  Alum-Phosphate). 

Alum  baking  powders  contain  Alum,  Bicarbonate  of  Soda 
and  Cornstarch;  Alum-Phosphate  baking  powders  contain 
Alum,  Phosphate,  Bicarbonate  of  Soda  and  Cornstarch.  In 
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most  of  the  so-called  Alum-Phosphate  baking  powders  the 
quantity  of  Alum  used  is  much  greater  than  Phosphate. 

In  a  few  brands  of  baking  powder,  a  very  minute  quan¬ 
tity  of  Albumen  (white  of  egg)  is  added. 

See  “Albumen.” 

The  alum  used  in  baking  powders  is  sometimes  desig¬ 
nated  as  “Sodium  Aluminum  Sulphate”  or  “Sodic  Alumi- 
nic  Sulphate”  and  is  derived  from  bauxite,  a  mineral  sub¬ 
stance  containing  a  large  percentage  of  aluminum. 
The  elements  of  which  Alum  is  composed  are  sodium 
aluminum,  sulphur  and  oxygen.  Of  these  aluminum  is  not 
a  normal  constituent  of  the  human  body,  and  many  eminent 
scientists  believe  that  Alum  should  not  be  permitted  in  the 
preparation  of  food.  (Com.  Ex.  241.) 

Commission’s  Exhibit  248: 

In  Duncan’s  Trade  Register  for  November,  1923,  pub¬ 
lished  in  Portland,  Oregon,  and  which  has  considerable  cir¬ 
culation  on  the  Pacific  Coast,  and  in  the  mountain  section 
among  grocerymen,  the  following  language  is  used  in  an 
advertisement : 

“*  *  *  Count  the  staples  that  you  can  absolutely  de¬ 

pend  on  to  repeat — 

See  if  the  first  one  you  think  of  is  not  Royal  Baking  Pow¬ 
der.” 

This  being  true,  why  jeopardize  your  goodwill  and  profit 
by  selling  baking  powder  charged  with  cheap  alum? 

105  Commission’s  Exhibit  249: 

A  booklet  entitled  “A  Collation  of  Cakes”,  by  Claudia 
Quigley  Murphy,  printed  in  1923,  a  book  intended  to  be  used 
in  the  classroom  for  the  teaching  of  culinary  art  as  well 
as  in  home  demonstration  work,  women’s  clubs,  etc.  This 
book  is  the  work  of  Claudia  Quigley  Murphy,  gotten  out  by 
her  and  offered  to  the  Royal  Baking  Powder  Company,  who 
paid  her  for  her  services  and  who  assisted  in  the  distribu¬ 
tion  of  the  book. 

On  pages  20,  21,  22,  23,  24,  25,  26  and  27  the  author  under 
the  heading,  “What  chemistry  has  contributed  to  cake 
making”,  quotes  from  many  authors  giving  in  each  instance 
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the  author  from  whom  she  is  quoting  and  the  work  from 
which  the  quotation  is  taken,  among  them  appearing  the 
following  statements: 

“The  Chemistry  of  Cooking  and  Cleaning,  published  Bos¬ 
ton,  1882 : 

“The  various  products  formed  by  the  chemical  decompo¬ 
sition  of  alum  and  soda  are  possibly  the  most  injurious,  as 
the  sulphates  are  supposed  to  be  the  least  readily  absorbed 
salts.”  (Prof.  Richards,  Boston.) 

******* 

“A  few  of  them,  however,  contained  alum,  and  these  leave 
some  alumina,  or,  more  probably,  hydrated  oxide  of  alumi¬ 
num,  in  the  bread.”  (Dr.  Robt.  Hutchinson,  London,  1911.) 

******* 

“The  various  products  formed  by  the  chemical  decom¬ 
position  of  the  alum  and  ‘soda’  are  possibly  the  most  injuri¬ 
ous,  as  are  these  sulphates,  and  are  thought  to  be  the  least 
readily  absorbed  of  salts.  The  sale  of  ‘alum’  baking  pow¬ 
der  is  prohibited  in  many  states.”  (Margaret  E.  Dodd, 
S.  B.,  Chicago,  1910.) 

******* 

“Cheaper  acids  have  sometimes  been  used,  especially 
alum.  It  is  best  not  to  use  an  alum  powder.”  (Helen 
Kinne,  Columbia  University,  1914.) 

******* 

106  “Baking  powder  may  be  grouped  in  three  classes: 

1.  Cream  of  Tartar  Baking  Powder. 

2.  Phosphate  Baking  Powder. 

3.  Alum  Baking  Powder. 

Describes  1  and  2.  Of  3,  says,  “Alum  powder  is  made 
from  potash  alum  or  ammonium  alum,  soda  and  starch,  and 
its  sale  is  prohibited  in  some  states  because  of  the  harmful 
effects  of  alum  on  the  human  system,  though  the  alum  is 
decomposed  when  soda  is  added.”  (Emma  Conley,  Wis¬ 
consin.) 

m 

*  *  *  .  *  *  *  * 

“Alum  baking  powders  contain  sulphuric  acid  in  alkali 
sulphates.  These  are  considered  harmful  by  physiological 
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scientists.  They  hinder  digestion  by  acting  as  an  astrin¬ 
gent  as  does  the  substance  commonly  known  as  alum.  Alum 
touched  to  the  tongue  puckers  the  mouth.  Alum  baking 
powder  residue  taken  in  food  acts  similarly  upon  the  di¬ 
gestive  tract.  (Edith  Greer,  Boston,  Mass.,  1915.) 

******* 


Alum  Baking  Powders. 

“These  are  the  most  objectionable  forms  of  baking  pow¬ 
ders,  as  their  residue  has  au  irritating  effect  upon  the  mu¬ 
cous  membranes  of  the  digestive  organs.  They  are  very 
cheap  powders,  so,  unfortunately,  they  are  extensively 
used.”  (Matilda  Campbell,  Ohio,  1914.) 

3.  Statements  Made  by  Demonstrators  or  Canvassers. 

The  background  behind  the  statements  of  demonstrators 
must  be  carefully  considered  before  any  proper  evaluation 
can  be  put  upon  them.  The  strike  between  the  rival  baking 
powder  companies  had  been  long  and  very  bitter;  especially 
is  this  true  of  the  conflict  for  supremacy  between  the  Royal 
and  the  Calumet.  As  early  as  1909  the  Calumet  had  adopted 
a  policy  using  demonstrators  or  canvassers  in  the  further¬ 
ance  of  its  sales.  These  demonstrators  consisted  of  crews 
of  from  ten  to  twenty  women  under  the  direct  control  of  a 
Crew  Manager  who  were  sent  into  a  defined  territory  to 
make  a  house  to  house  canvas,  not  selling  but  adver- 
107  tising  the  Calumet  powders,  recommending  by  word 
of  mouth  and  demonstrating  by  two  tests  to  the 
householders  the  alleged  superiority  of  the  Calumet  pow¬ 
der.  These  girls  were  required  to  make  a  given  number  of 
visits  and  tests  each  day;  were  given  written  instructions 
as  to  the  language  to  be  used,  definite  instructions  as  to  the 
manner  of  making  the  tests  and  were  trained  and  made 
letter  perfect  before  being  sent  out.  The  Crew  Manager 
followed  them  up  and  by  visits  at  the  houses  where  the 
girls  had  called  ascertained  how  the  instructions  had  been 
carried  out  and  whether  the  tests  had  been  made  and,  wliere- 
ever  possible,  the  effect  upon  the  housewife  of  the  talks  and 
demonstrations.  These  demonstrators  were  equipped  with 
a  Sterno  stove,  with  which  to  make  a  comparative  cooking 
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test  between  the  Calumet  powder  and  the  powders  of  its 
competitors,  particularly  Royal  powder.  They  also  had 
glasses  in  which  to  make  a  comparative  cold  water  test. 
They  distributed  Calumet  literature  and  especially  Calumet 
cook  books.  In  these  cook  books  appeared  the  following 
language  in  respect  to  Royal  (Calumet  Cook  Book  issued 
in  1909  Resp.  Ex.  179) : 

* ‘ Cream  of  Tartar  Drugs  All  Food.” 

“Cream  of  Tartar,  when  used  in  baking,  always  forms 
Rochelle  Salts  which  is  the  chief  ingredient  of  a  Seidlitz 
Powder. 

“That  fact  can  not  be  truthfully  denied.  Every  physi¬ 
cian  and  chemist  knows  it  to  be  indisputable.  Here  is  what 
Dr.  E.  H.  Bartley,  Chief  Chemist  of  the  Brooklyn,  N.  Y., 
Board  of  Health,  and  one  of  the  leading  physicians  of  that 
city,  says  about  cream  of  tartar  baking  powders: 

‘Whenever  Cream  of  Tartar  is  used  in  the  kitchen  it  is 
changed  chemically  and  becomes  Rochelle  Salts.  The 
Cream  of  Tartar  which  forms  the  chief  ingredient  of  so 
many  baking  powders  is,  in  the  opinion  of  all  who  have 
given  the  subject  proper  attention,  always  injurious  to 
health.  Bread  made  with  Cream  of  Tartar  and  Saleratus, 
is  far  inferior  to  that  made  with  other  preparations. 

‘Rochelle  Salts  are  a  cathartic,  a  medicine  which  so  irri¬ 
tates  the  stomach  and  intestines  that  nature  sets  up 
108*  an  inflammation  and  a  sickness  to  expel  it  from  the 
system.  This  expulsion  takes  the  form  of  cramps, 
diarrhea  and  dysentery.  Probably  this  is  the  reason  many 
cannot  eat  hot  biscuits  without  distress. 

‘Besides  this,  the  salt  produces  indigestion,  dyspepsia  and 
constipation.  Whenever  there  is  a  tendency  to  kidney  dis¬ 
orders,  it  aggravates  them  and  in  many  instances  aids  in 
starting  the  latent  disease. 

‘Calumet  Baking  Powder  leaves  nothing  injurious  in  the 
food/  ” 

******* 

“Dr.  A.  Warner  Shepard,  former  Health  Officer  in  Brook¬ 
lyn,  said: 

“I  have  not  the  slightest  doubt  that  the  mental  and  physi¬ 
cal  health  of  thousands  is  permanently  injured  by  the  ex- 
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cessive  use  of  Rochelle  Salts  in  impure  beer,  bread  and 
other  forms  of  food  and  drink.  It  certainly  is  a  factor  in 
the  alarming  increase  of  Bright’s  disease  of  the  kidneys, 
and  similar  complaints.  It  irritates  the  stomach,  bowels 
and  kidneys,  and  may  therefore  produce  the  most  unfortu¬ 
nate  results.” 

Calumet  Cook  Book  for  the  years,  1911  and  1914  also 
carry  the  extracts  above. 

Now  Calumet  is  an  alum-phosphate  powder.  To  this 
powder  the  Calumet  add  a  small  quantity  of  egg  albumen 
(dried  white  of  egg)  which  add  no  leavening  power  to  the 
powder  but  when  water  is  added  to  the  powder  in  a  glass, 
form  a  coat  or  film  on  the  surface  of  the  mixture  and  har¬ 
nesses  or  holds  the  carbon  dioxid  gas  preventing  its  pre¬ 
mature  escape. 

Royal  is  a  tartrate  powder,  contains  no  white  of  egg  and 
therefore  will  not  hold  the  gas  when  subjected  to  a  water 
glass  test.  Both  of  these  tests  were  by  their  competitors 
considered  deceptive  and  misleading,  and  to  meet  and  coun¬ 
teract  the  effect  of  the  demonstrators’  work,  the 
109  Royal  in  1913,  put  out  crews  of  demonstrators  who 
were  likewise  carefully  trained,  given  carefully  pre¬ 
pared  written  and  printed  instructions  and  made  letter 
perfect  before  being  put  to  work.  Then  they  were  turned 
.  loose  to  go  to  work  and  undo  wherever  possible  the  harm¬ 
ful  results  of  five  years  of  steady  work  by  the  Calumet. 
Thus  it  frequently  came  about  that  crews  of  Calumet  and 
crews  of  Royal  demonstrators  met  in  the  same  city,  town 
or  rural  districts  or  one  immediately  preceded  or  succeeded 
the  other. 

The  devisors  of  the  carefully  worded  and  phrased  instruc¬ 
tions  “had  not  stood  to  the  Auroch  when  the  red  sands 
reeked  of  the  fight”,  and  either  did  not  care  or  overlooked 
the  fact  that  “men  (women  even  more  so)  have  no  time  at 
the  hocking  to  count  its  curls  aright.” 

Armed  with  spicy  literature  abounding  in  half-baked  ex¬ 
pressions  from  some  supposed  scientist,  with  Sterno  stoves 
and  deceptive  water  glass  tests,  these  hostile  bands  of 
women  entered  eagerly  and  wholeheartedly  into  the  combat. 

Even  so  the  she  bear  fights 

Speech  that  drips,  corrodes  and  poisons 

Even  so  the  cobra  bites.  ’  ’ 
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This  is  the  background;  the  following  are  the  statements: 

In  November,  1922: 

“Well,  of  course,  Royal  is  made  from  fruit  acid  in¬ 
gredient  whereas  Calumet  and  practically  all  the  other  pow¬ 
ders  are  made  from  mineral  ingredients  that  come  out  of 
the  ground.  The  ingredients  that  they  are  using  is  called 
alum.”  (Rec.  122.) 

“Do  you  mean  to  tell  me  that  they  put  in  this  baking 
powder  the  same  stuff  that  I  put  on  my  face  after  shaving?” 
To  this  question  the  demonstrator  replied:  “Yes,  it  is  ex¬ 
actly  the  same  thing.  See  these  pans  and  things  up  here 
(pointing  to  cooking  utensils)  ?  They  are  made  from  the 
same  substance,  the  same  alum  acid.”  (Rec.  123.) 
110  “Alum  is  not  good  for  you  because  it  causes 
stomach  trouble.”  (Rec.  124.) 

“She  showed  me  alum  and  told  me  that  was  what  was 
used  in  Davis;  that  it  was  ground  up  aluminum,  the  same 
stuff  that  I  had  for  my  pots  and  pans  for  my  kitchen.” 
(Rec.  131.) 

“She  also  said  that  the  man  who  started  this  will  have  to 
pay  the  penalty  on  his  deathbed,  when  he  dies  for  deceiving 
the  public  for  putting  his  ground-up  aluminum  in  his  bak¬ 
ing  powder.  The  alum  that  was  in  the  baking  powder  was 
the  common  alum  that  we  used  for  medicinal  purposes.” 
(Rec.  133.) 

Mrs.  Edwin  Anderson,  housekeeper  in  Springfield,  Ohio, 
testified  concerning  an  interview  with  Royal  demonstrator 
in  1921. 

Demonstrator  was  from  the  Royal  Baking  Powder  Co. 
She  asked  what  kind  I  used  and  I  said  Calumet.  She  said : 

“Do  you  know  that  it  is  injurious  to  your  stomach?”  I 
said,  “We  have  used  it  quite  a  while  and  it  has  not  hurt  us 
yet.”  She  said,  “It  contains  alum  and  phosphates  that  are 
injurious  to  your  stomach.” 

I  use  alum  when  the  children  have  sore  throats  or  sore 
mouths  and  the  men  use  it  when  they  shave.  I  have  six 
children  and  I  have  used  it  for  sore  throats  and  I  didn’t 
think  it  was  injurious.  My  husband  is  a  plasterer.  Rec. 
231-232.) 
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Mrs.  Ida  Bircher,  housekeeper,  Springfield,  Ohio: 

Had  a  call  from  the  canvasser  of  the  Royal  Baking  Pow¬ 
der  Company  about  two  years  ago  (1922).  She  said  there 
was  alum  in  the  baking  powder.  It  was  a  cheap  baking 
powder.  She  was  speaking  of  the  Calumet  and  Davis. 
Said  it  would  give  us  stomacli  trouble.  I  said  1  had  stomach 
trouble  and  have  been  having  it  and  maybe  that  was  what 
did  it.  She  said  the  baking  powder  I  was  using  was  cheap 
baking  powder  and  that  there  was  alum  in  it. 

Ill  I  understood  when  she  said  alum  that  she  meant 
this  powderized  burnt  alum  which  is  used  sometimes 
for  sore  throats  and  things  like  that.  I  sometimes  use  it 
to  clear  things  and  I  use  lump  alum  then.  I  get  it  at  the 
drug  store.  I  thought  she  meant  the  alum  which  I  buy  at 
the  drug  store.  I  did  not  get  the  Royal  and  am  using  Calu¬ 
met  still. 

Q.  If  this  party  who  demons-rated  the  Royal  had  told 
you  that  the  Davis  Baking  Powder  contains  Sodium  Alu¬ 
minum  Sulphate,  what  would  you  think  it  had  in  it.  A.  I 
could  not  have  told.  I  would  have  thought  it  was  awful 
danger  I  presume.  She  called  off  some  big  words  I  could 
not  understand  and  she  talked  awful  fast.  Husband  is 
night  watchman.  (Rec.  239.) 

Mrs.  C.  E.  Allen,  housewife,  Springfield,  Ohio: 

Used  Calumet  Baking  Powder.  Used  it  for  about  three 
years.  Had  a  call  from  a  Royal  canvasser  somewhere  near 
a  year  ago.  She  said  the  Calumet  Baking  Powder  hurts 
your  stomach  because  there  is  alum  in  it.  I  did  not  say 
anything  only  that  the  Calumet  suited  me  just  fine.  When 
she  said  there  was  alum  in  the  Calumet  I  did  not  know  what 
effect  it  has  on  the  stomach.  I  know  what  it  is.  We  buy  it 
in  the  drug  store.  I  never  use  any  of  it  myself. 

I  know  that  alum  is  injurious  to  people.  I  read  it  and 
heard  people  say.  This  is  all  I  know.  My  husband  is  a 
moulder.  (R.  245-247.) 

Mrs.  Emma  Rittenhouse,  housekeeper,  Springfield,  Ohio : 

I  always  used  Kenton  Baking  Powder  until  the  Calumet 
came  along.  I  am  using  Calumet  now.  Had  a  call  from  a 
canvasser  of  the  Royal  about  two  years  ago  this  fall.  She 
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said  that  Royal  was  the  best  baking  powder  because  it  con¬ 
tained  no  alum  or  phosphate  and  the  Calumet  did.  I  did 
not  bring  in  my  baking  powder  for  her  to  look  at.  She  did 
not  ask  for  it.  She  said  there  was  alum  and  phosphate  in 
the  Calumet.  She  said  it  was  not  healthy.  I  do  not 
112  understand  what  alum  contains  nor  the  effect  it  has 
on  the  stomach.  I  should  not  think  it  would  have 
a  very  good  effect.  I  have  used  a  little  alum.  You  buy  it 
at  the  drug  store  either  in  lump  or  powder.  I  use  it  for  a 
wash.  T  one  time  put  a  little  alum  in  some  bread  but  I  do 
not  use  it  often;  that  was  before  there  was  much  baking 
powder  on  sale.  When  the  demonstrator  said  there  was 
alum  in  Calumet  I  understood  she  meant  the  same  sub¬ 
stance  which  I  had  been  using.  (R.  251-255.) 

Mrs.  H.  A.  Bernart,  housewife,  Cincinnati,  Ohio: 

Canvasser  of  Royal  called  on  her  a  little  over  two  years 
ago.  She  took  some  of  the  Davis  and  said  it  had  alum  in  it. 
I  don’t  know  just  what  she  said,  but  it  was  injurious  to 
the  stomach.  She  said  the  Davis  powder  had  alum  in  it.  I 
don’t  know  what  alum  is,  but  I  have  it  in  the  house.  I  use 
it  for  sore  mouth,  that  is  all.  Tt  is  in  lump.  I  buy  it  in  the 
drug  store. 

Q.  When  the  canvasser  said  there  was  alum  in  this  pow¬ 
der,  did  you  think  she  meant  the  same  stuff  you  had  in  the 
house!  A.  Oh,  really,  I  didn’t  think  anything  of  this.  She 
came  just  at  supper  time  and  I  didn’t  really  pay  much  at¬ 
tention  because  I  have  been  using  Davis  and  Davis  never 
hurt  me  so,  of  course,  I  didn’t  think  anything  about  it.  I 
have  also  used  Royal,  but  I  had  more  luck  with  Davis  than 
with  Royal.  Yes,  I  still  use  Davis.  I  use  Royal,  too.  (R. 
267-271.) 

Mrs.  Robert  Blake,  housewife  Washington  Courthouse, 
Ohio: 

Royal  canvasser  call  about  a  year  ago.  She  demon¬ 
strated  but  I  don’t  know  what  she  did.  She  ran  the  other 
powders  down  but  I  could  not  tell  you  what  she  said.  I 
do  not  remember  what  she  said  about  alum.  I  don’t  know 
that  I  understood  alum.  I  know  it’s  alum.  That’s  all  I 
know.  Always  saw  it  in  lump  and  get  it  at  the  drug  store. 
I  have  had  it  in  the  house.  (307.) 
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113  Carrie  I.  Whitney,  stenographer,  East  St.  Louis, 
Mo.  Formerly  in  employ  of  rival  Alum  Baking  Pow¬ 
der  Company.  Details  interview  with  canvasser  for  Royal 
on  February  19,  1921 : 

This  particular  demonstrator  was  introducing  Dr.  Price’s 
Baking  Powder.  She  asked  me  if  she  could  interest  me  in 
Dr.  Price’s  Baking  Powder.  I  replied  that  I  had  been 
using  Calumet.  She  said  that  Calumet  is  a  good  baking 
powder,  but  it  is  an  alum  baking  powder  and  any  baking 
powder  that  contains  alum  is  harmful  to  the  stomach.  Then 
she  went  on  to  tell  me  about  a  brother-in-law  of  hers  who 
was  a  druggist,  and  who  said  that  alum  was  always  harm¬ 
ful  to  the  stomach,  and  she  said:  “You  know  when  a  man 
shaves  and  cuts  his  face,  he  uses  alum,”  and  she  told  me 
about  some  man  who  was  in  the  store  and  told  her  that  he 
had  a  child  who  was  sick  for  a  long  time,  and  he  tinally  took 
it  to  the  doctor;  that  the  mother  of  the  child  had  always 
been  very  careful  to  give  the  child  pure  foods,  and  baked 
fresh  cookies  for  it  every  day,  and  gave  it  a  lot  of  baking 
powder  biscuits,  and  corn  bread  and  the  doctor  on  examina¬ 
tion  told  her  that  the  child  had  been  given  too  much  food 
with  alum  in  it. 

The  demonstrator  said:  “You  know  that  alum  would 
shrink  the  nerves  of  the  stomach.”  This  demonstrator  also 
was  giving  away  a  pamphlet  entitled,  “What  Dr.  Wiley 
said  about  Alum  in  Baking  Powder.”  (R.  345-352.) 

Frances  Ruth  Ramsey,  Warrenburg,  Mo.,  was  at  one  time 
employed  as  a  demonstrator  for  Royal  in  the  year  1921,  for 
six  or  seven  months.  We  started  in  Kansas  City,  also 
worked  Topeka. 

When  calling  on  housewife  would  ask  her  what  kind  of 
baking  powder  she  was  using,  and  asked  if  I  could  see  the 
can  of  the  baking  powder,  and  in  my  talk  I  called  her  atten¬ 
tion  to  the  fact  that  she  was  using  alum  powder;  told  her 
that  she  would  not  wish  to  use  alum  powder;  told  her  that 
alum  was  poisonous ;  that  it  was  an  astringent  that  would 
contract  the  muscles  and  was  given  only  in  severe  cases 
like  painter’s  colic,  or  to  say  some  of  the  large  animals, 
such  as  elephants,  because  the  contracted  muscles 

114  would  leave  bad  results ;  and  call  her  attention  strictly 
to  the  alum,  and  generally  they  would  become  quite 


92  ROYAL  BAKING  POWDER  COMPANY  VS. 

interested,  and  I  have  had  them  to  walk  right  out  and 
throw  out  their  baking  powder  after  my  test.  Could  get 
them  to  do  that  right  often.  I  have  had  them  throw  out 
Calumet,  Davis  and  Rumford.  (R.  400-403.) 

Miss  Winifred  Curtis,  St.  Louis,  Mo.  In  the  candy  busi¬ 
ness.  Formerly  demonstrator  for  Calumet : 

In  February,  1921,  in  East  St.  Louis,  heard  a  demonstra¬ 
tor  of  Royal.  Demonstrator  asked  her  what  baking  powder, 
she  was  using.  I  said  “Calumet.”  Demonstrator  says, 
“You  know  that  has  alum  in  it.  Anything  that  contains 
alum  is  injurious  to  the  stomach.”  She  said  that  the  barber 
used  alum  on  cuts  to  dry  up  the  blood,  and  she  told  about 
the  woman  who  had  a  child  with  an  ulcerated  stomach,  and 
the  doctor  claimed  that  it  was  from  baking  powders  she  had 
been  using.  (R.  442-444.) 

Florence  Schisler  of  Chicago  heard  a  demonstrator  of 
Dr.  Price’s  Baking  Powder  in  a  department  store.  “I 
asked  for  a  can  of  Calumet  and  she  said  when  anyone  in¬ 
quired  for  Dr.  Price’s  or  Royal  or  Rumford  I  am  always 
glad  to  sell  it,  as  I  find  it  contains  a  phosphate  that  physi¬ 
cians  prescribe  for  patients,  where  Calumet  contains  alum 
and  it  is  injurious  to  the  lining  of  the  stomach.”  We  had 
quite  an  argument,  and  I  asked  her  about  that  test  and  she 
said  the  test  was  defrauding  because  anyone  could  make 
a  test,  but  that  did  not  prove  anything,  that  it  did  not  prove 
that  Calumet  was  any  better  than  any  other,  in  fact  that 
Calumet  was  inferior  on  account  of  the  aluminum  in  con¬ 
tained.  That  was  in  January,  1922.  “I  had  worked  for  the 
Calumet  and  had  done  quite  a  bit  of  baking  and  I  found 
Calumet  to  be  best,  because  my  mother  used  Royal  and  I 
used  that  a  number  of  times,  and  I  have  always  had  great 
success  with  Calumet,  and  I  find  it  more  of  a  saving  to  use 
Calumet.”  (R.  533.) 

C.  Gertrude  Kessling,  Springfield,  Illinois,  housekeeper. 
Listened  to  demonstration  of  Dr.  Price’s  Baking  Powder. 
Was  employed  by  Mr.  Dunn  who  was  connected  with  Calu¬ 
met  Baking  Powder  Company  to  visit  stores  where 
115  Royal  demonstrators  were  at  work  to  converse  with 
them  and  ascertain  what  they  liad  to  say  about  bak¬ 
ing  powders. 
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The  demonstrations  were  taking  in  stores.  Demonstrator 
asked  me  if  I  ever  used  Price’s  Baking  Powder  and  I  said 
I  had  and  that  1  liked  it,  but  I  had  been  using  other  pow¬ 
ders  and  had  used  Calumet  for  the  last  several  years.  She 
said  her  mother  ahd  always  used  Dr.  Price’s  Cream  Bak¬ 
ing  Powder,  and  she  used  it  because  it  contained  no  alum, 
and  she  said  there  were  other  baking  powders  and  named 
a  few  of  them,  that  did  not  contain  alum,  which  she  thought 
were  as  good  as  Price’s.  I  asked  her  what  she  thought  of 
Calumet  and  she  said  it  contained  alum  in  quite  a  large 
quantity.  Then  I  asked  her  what  were  the  injurious  effects 
about  it.  I  said  I  knew  it  had  a  little  alum,  but  I  never 
thought  of  it  as  being  injurious,  and  she  said  it  was,  that  it 
had  great  leavening  qualities  and  that  was  something  that 
was  injurious  to  the  stomach. 

This  demonstration  was  in  February,  1921.  On  the  same 
day  in  another  store,  the  demonstrator  asked  if  I  had  ever 
used  Dr.  Price’s  Baking  Powder  and  I  told  her  I  did,  but 
lately  I  had  not  been  using  it,  and  she  said  she  would  like 
to  have  me  try  it  because  it  contained  pure  phosphate  soda 
and  it  contained  no  alum,  and  nothing  that  was  a  leavener 
that  would  injure  the  stomach,  and  1  asked  her  what  in¬ 
jurious  qualities  were  in  alum.  She  said  it  was  an  astrin¬ 
gent  and  was  very  injurious  to  the  stomach.  She  told 
me  that  on  the  can  of  the  Calumet  it  made  a  statement  that 
they  used  alum  powder,  and  I  told  I  knew  there  was  some 
alum  in  Calumet  Baking  Powder,  but  I  did  not  know  that 
it  was  injurious  to  the  stomach ;  that  my  understanding  was 
that  after  the  food  had  been  cooked  that  that  quality  was 
taken  out  of  it  by  the  heat  of  the  oven.  She  did  not  make 
any  reply  to  this  question. 

I  made  some  eight  or  ten  calls  that  day  and  met  prac¬ 
tically  the  same  statements  everywhere  I  went.  One  dem¬ 
onstrator  told  me — I  don ’t  know  how  to  express  it — that  it 
drew  the  lining  of  the  stomach,  gnawing  qualities,  and  was 
injurious  in  that  way.  These  instances  occurred  in  Spring- 
field,  February  25  or  26,  1921.  (R.  452-462.) 

116  The  above  statements  are  all  of  the  statements 
made  by  the  respondent  concerning  which  there  is 
any  evidence  in  the  record  showing  even  approximately 
the  date  at  which  said  statements  were  made.  The  approxi¬ 
mate  date  becomes  of  importance  because  the  Federal 
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Trade  Commission  Act  was  not  law  until  September  26, 
1914,  is  not  retro-active  and  statements  made  prior  to  said 
Act  becoming  effective  and  which  are  not  shown  by  the  evi¬ 
dence  to  have  been  made  since  that  date,  would  not  con¬ 
stitute  a  cause  of  action  against  a  respondent.  The  state¬ 
ments  made  prior  to  September  26,  1914,  were  admitted  in 
evidence  under  Specifications  One,  Two  and  Three  of  Para¬ 
graph  Three  of  the  Complaint,  which  alleges, 

“That  pursuant  to  general  plan  and  system  of  defama¬ 
tion  and  disparagement  of  competitors’  products,  etc.,” 

and  solely  for  the  purpose  of  establishing  together  with 
other  evidence,  the  existence  of  such  “general  plan  and 
system”  if  such  a  “general  plan  and  system”  in  fact 
existed. 

The  respondent  company  was  organized  in  the  year  1899. 
The  statements  in  evidence  began  in  1900.  They  divided 
themselves  into  two  distinct  periods : 

1900-1914.  The  period  antedating  the  Federal  Trade 
Commission  Act. 

1914-11)25.  The  period  after  the  passage  of  the  Federal 
Trade  Commission  Act  and  after  the  promulgation  of  a 
synopsis  of  the  report  of  the  Referee  Board. 

V. 

The  complaint  alleges  that  the  respondent  made  these 
statements  pursuant  to  a  general  plan  and  system  of  defa¬ 
mation  and  disparagement  of  competitors’  products,  and 
misinformation  of  the  public. 

117  The  respondent  denies  that  it  has  ever  had  any 
general  plan  or  system  of  defamation  and  disparage¬ 
ment  of  competitors’  products  or  of  misinformation  of  the 
public. 

Having  set  out  all  the  statements  which  the  evidence 
shows  to  have  been  made  by  the  respondent,  it  now  becomes 
necessary  to  discuss  these  statements  with  respect  to  their 
probative  effect  upon  this  allegation  of  the  complaint,  keep¬ 
ing  in  view  the  answer  of  the  respondent. 

The  proof  under  this  head  shows  that  some  years  prior 
to  the  year  1898  there  had  come  upon  the  market  a  number 
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of  baking  powders  which  used  as  a  substitute  for  cream  of 
tartar  either  potash  or  ammonium  alum.  Sometimes  one 
of  these  alums  by  itself  and  at  other  times  in  combination 
with  cream  of  tartar.  The  alum  acid  ingredient  of  the 
powder  was  relatively  ten  times  cheaper  than  the  acid  in¬ 
gredient  of  a  cream  of  tartar  powder  and  consequently 
the  new  powders  could  be  put  upon  the  market  at  a  much 
less  price  than  could  a  baking  powder  using  as  its  acid  in¬ 
gredient  cream  of  tartar.  The  officers  of  the  Royal  Bak¬ 
ing  Powder  found  themselves  confronted  with  a  situation 
which  was  becoming  quite  serious  and  they  were  compelled 
to  choose  between  two  courses : 

1.  To  substitute  a  cheaper  acid  ingredient,  namely,  alum, 
for  the  more  expensive,  and  compete  in  price,  or 

2.  To  make  known  the  difference  between  the  two  acid 
agencies  and  then  compete  in  quality  and  excellence. 

They,  therefore,  made  an  investigation  of  the  unwhole¬ 
someness  of  alum,  obtained  all  t lie  evidence  they  could  on 
the  subject  of  alum,  obtained  the  opinion  of  a  number  of 
well-known  and  well-recognized  scientific  men  and  having 
obtained  that  evidence  determined  to  adopt  the  second 
course  as  outlined  above,  and  they  thereafter  obtained 
space  in  newspapers  and  magazines  both  for  advertising 
matter  and  for  reading  notices  and  distributed 
118  pamphlets  and  cook  books  in  which  they  set  out,  as 
shown  above,  the  unwholesomeness  of  alum  and  that 
it  was  a  substance  deleterious  to  the  human  system.  This 
policy  they  pressed  vigorously.  (R.  188-190.) 

At  that  time,  which  was  between  1876  and  1889,  in  the 
literature  and  the  common  understanding  of  man,  alum 
was  a  thing  which  no  one  would  think  of  eating.  Its  in¬ 
troduction  into  foods  as  an  adulterant  had  been  made  a 
crime  in  many  countries  centuries  before.  It  was  classed 
in  the  literature  almost  without  question  as  a  corrosive 
poison,  as  irritant  to  mucous  membrane,  as  unwholesome 
and  harmful  in  human  food.  There  appeared  at  that  time 
little  in  the  literature  to  suggest  any  doubt  about  it. 

From  1900  to  1914  there  appears  to  have  been  no  pro¬ 
nounced  change  in  the  tenor  of  scientific  expression. 

The  controversy  between  the  rival  baking  powder  com¬ 
panies  had  reached  such  an  acute  stage  that  President 
Roosevelt,  in  1908,  appointed  a  Board  of  Consulting  Scien- 
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tists  to  assist  the  Department  of  Agriculture  in  the  deter¬ 
mination  of  questions  involving  the  use  in  foods  of  sub¬ 
stances  alleged  to  be  deleterious.  This  Board  became 
known  as  “The  Referee  Board,”  or  sometimes  was  re¬ 
ferred  to  as  “The  Remsen  Board,”  Dr.  Ira  Remsen  being 
its  chairman. 

On  or  about  April  29,  1914,  there  was  issued  by  the  De¬ 
partment  of  Agriculture,  a  paper  known  as  Bulletin  No. 
103,  which  purported  to  set  forth  the  report  of  the  Referee 
Board  of  Consulting  Scientific  Experts,  Ira  Remsen,  chair¬ 
man.  The  Bulletin  concluded  with  the  following  statement, 

“The  Board  concludes  that  alum  baking  powders  are  no 
more  harmful  than  any  other  baking  powders,  but  that  it 
is  wise  to  be  moderate  in  the  use  of  foods  that  are  leavened 
with  baking  powder.” 

As  to  whether  any  such  conclusion  as  this  could  be  drawn 
from  the  report  of  the  Board  is  a  much  debated 
119  question.  At  any  rate,  at  the  close  of  1914  the  lit¬ 
erature  and  the  published  scientific  opinions, 
with  the  exception  of  a  report  of  Dr.  E.  E.  Smith  and 
the  statement  as  to  the  conclusions  arrived  at  by  the  Rem¬ 
sen  Board,  appear  to  have  been  the  only  statements 
emanating  from  any  recognized  authority  which  contro¬ 
verted  the  up-to-t hat-time  preponderance  of  published 
opinion  against  the  use  of  alum  in  any  form  of  foods. 

After  1914,  and  after  the  appearance  of  Bulletin  No.  103 
of  the  Agriculture  Department,  the  Respondent  continued 
to  disseminate  statements  alleging  that  alum  in  baking 
powder  was  unwholesome  and  might  produce  deleterious 
results  when  used  daily  over  long  periods  of  time  in  food. 
Many  other  experiments  were  conducted  on  animals  and 
on  men.  Many  scientists  disputed  the  conclusion  reached 
or  alleged  to  have  been  reached  by  the  Referee  Board. 
The  Medical  Journals  and,  to  some  extent,  the  Press  of  the 
country,  devoted  considerable  space  to  a  discussion  of  this 
subject. 

After  1914  the  Royal  in  its  advertising  matter  confined 
itself  largely  to  the  statement  “contains  no  alum,  leaves 
no  bitter  taste,”  but  they  did  not  abandon  the  previously 
asserted  claim  that  alum  was  unwholesome  and  injurious 
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and  continued  to  call  attention  to  it.  (See  Resp.  Exs.  3,  5, 
14,  23,  25,  175,  220.) 

There  is  no  proof  of  express  malice;  it  therefore  follows 
that  in  the  absence  of  such  proof  it  cannot  be  found  that 
the  respondent  published  and  circulated  the  statements  set 
forth  in  Paragraph  Four  supra,  ‘‘pursuant  to  a  general 
plan  and  system  of  defamation  and  disparagement  of  its 
competitors’  products  and  misinformation  of  the  public,” 
as  charged  in  the  complaint. 


VI. 

Specification  One,  paragraph  three,  of  the  complaint 
charges  that  the  respondent  falsely  alleged  that  the  baking 
powders  manufactured  and  sold  by  its  competitors  con¬ 
tained  alum  which  the  general  public  understood  to 
120  be  the  astringent  commonly  sold  in  drug  stores  and 
chemically  known  as  Potassium  Aluminum  Sulphate 
(PAS). 

If  this  phraseology  means  that  the  respondent  falsely 
represented  that  the  alum  used  by  several  of  its  competitors 
in  the  baking  powders  manufactured  and  sold  by  said 
competitors  was  the  astringent  sold  in  drug  stores,  and 
that  the  astringent  sold  in  drug  stores  as  alum  was  only 
Potassium  Aluminum  Sulphate  (PAS);  then  it  must  be 
found  that  the  evidence  absolutely  disproves  any  such 
charge.  The  alum  sold  in  drug  stores  is  the  Potassium 
Aluminum  Sulphate  and  the  Ammonium  Aluminum  Sul¬ 
phate  and  the  use  of  these  two  forms  of  alum  vary  from 
time  to  time  as  the  price  of  one  or  the  other  becomes 
cheaper.  Both  of  these  alums  (PAS  and  A  AS)  were  cer¬ 
tainly  as  late  as  1905  and  probably  much  later,  used  in  the 
manufacture  of  baking  powder. 

If,  on  the  other  hand,  the  allegation  referred  to  means 
that  the  public  generally  understands  the  alum  sold  in  drug 
stores  to  be  Potassium  Alluminum  Sulphate,  then  there  is 
no  proof  that  the  public  generally  knows  whether  the  alum 
sold  in  drug  stores  is  PAS,  AAS  or  SAS.  It  could  as 
readily  be  stated  that  the  public  knows  the  difference  be¬ 
tween  (NH4)2  S04  AL2(S04)3,  K2S04  AL2(S04)3  and  AL2 
(S04)3  as  to  contend  that  there  is  any  general  public  under- 
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standing  as  to  the  technical  name  of  the  alum  sold  in  the 
drug  store.  The  public  only  knows  that  the  alum  sold  in 
the  drug  store  is  a  whitish  substance  of  an  astringent  na¬ 
ture  which  they  purchase  either  in  the  crvstalized  or  anhy¬ 
drous  (burnt)  form. 

Specification,  Two,  paragraph  three,  of  the  complaint 
charges  that  respondent  has  falsely  represented  the  Sodium 
Aluminum  Sulphate  (SAS)  which  is  used  in  several  of  its 
competitors’  powders  as  being  the  same  substance  as  alum, 
to  wit,  Potassium  Aluminum  Sulphate,  and  that  by  reason 
of  said  falsely  claimed  alum  (PAS)  ingredient  such  com¬ 
petitors’  powders  are  harmful,  unheal thly,  poisonous,  dele¬ 
terious  and  dangerous  to  users  and  consumers  of  baked 
stuff  made  therefrom. 

121  This  allegation  in  short  alleges  that  Sodium  Alu¬ 
minum  Sulphate  is  not  alum.  Therefore,  before  dis¬ 
cussing  the  other  allegations  of  this  Specification,  we  must 
first  consider  the  question  of  fact  thus  raised, — 

Is  Sodium  Aluminum  Sulphate  Alum? 

The  English  word  “alum”  is  derived  from  the  Latin 
word  “alumen,”  the  Greek  equivalent  of  which  seems  to 
have  been  “stvpteria,”  meaning  astringent.  The  ancients 
applied  this  term  to  a  number  of  substances  of  astringent 
taste, — Chaucer  used  the  word  “alum”  about  1386.  Potash 
Alum  and  Ammonia  Alum  have  been  known  from  earlv  times, 
both  have  been  made  from  alum  shale,  clay,  bauxite  and 
other  aluminum  materials,  both  have  been  used  in  medicine, 
and  in  tanning,  dyeing,  paper  sizing  and  water  purification. 
As  chemistry  developed,  other  salts  were  discovered  of 
analogous  composition  and  same  crystal  form  in  which 
other  elements  replaced  the  potassium  or  ammonium  and 
“alum”  was  applied  as  a  generic  term  to  the  whole  series. 

“Alum.  Any  of  a  series  of  double  sulphates  isomorphous 
with  common  alum,  in  which  the  Potassium  may  be  re¬ 
placed  by  sodium,  ammonium.” 

Webster's  New  International  Dictionary,  1913.  (Re¬ 
print  1922.)  (Com.  Ex.  239.) 

“Alum.  A  name  given  to  a  remarkable  series  of  double 
salts,  of  a  potash  alum  may  be  taken  as  the  type  *  *  * 
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We  can  replace  the  *  *  *  potash  by  soda.  *  *  *  The 
following  is  a  list  of  alums  actually  known  to  chemists : 

1.  Ordinary  potash  alum 

2.  Soda  alum 

3.  Ammonia  alum 

4.  Rubidium  alum” 

(Nine  others  are  mentioned.) 

122  The  American  Cyclopaedia,  1873  Edition  {Appleton) 
(Com.  Ex.  238). 

“In  commerce,  three  forms  of  alum  are  usually  met  with, 
those  of  ammonium,  potassium  and  sodium  (common 
alums),  which  are  used  as  astringents  in  medicine,  as  mor¬ 
dants  in  dyeing,  and  in  the  manufacture  of  baking  powder. 
And  anhydrous  alum,  sodium  and  aluminum  sulphate  is 
chiefly  used  in  the  manufacture  of  alum  baking  powders.” 
Standard  Dictionary  of  English  Language ,  1895; 
Also  Editions  1913  and  1920  (Com.  Ex.  239). 

“Alum  is  a  double  salt,  etc.  *  *  *  The  principal  alums 
of  commerce  contain  potassium,  ammonium  or  sodium,  and 
the  sesquioxide  of  aluminum.  *  *  *  The  ammonium  alum 
is  used  in  the  manufacture  of  baking  powder.” 

The  Neiv  International  Encyclopedia,  1902  (Com.  Ex. 
239). 

Common  alum  was  regarded  as  late  as  the  18th  Century 
essentially  as  “aluminum  sulphate.” 

“Alum  is  a  neutral  salt,  consisting  of  sulphuric  acid  com¬ 
bined  with  illuminous  earth  or  fine  clav  and  merits  of  con- 

* 

sequence,  the  name  of  aluminum  sulphate  *  *  *  aluminum 
sulphate,  or  alum,  at  first  affects  the  organs  with  a  sweetish 
taste  and  is  afterwards  felt  to  be  strongly  astringent.” 

Fourcroy  Elements  of  Chemistry  and  Natural  His¬ 
tory,  London,  1796. 

Sodium  aluminum  sulphate  is  anhydrous  soda  alum,  has 
the  same  appearance  and  taste  as  exciccated  (burnt)  potash 
alum  or  ammonia  alum  and  there  are  no  substantial  differ¬ 
ences  in  chemical  or  physiological  action  between  any  of  the 
three  forms  of  alum  used  in  baking  powders  (potash,  am¬ 
monium  and  sodium  alum.) 
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123  All  three  exhibit  the  same  kind  of  reactions  in  so¬ 
lution  although  they  may  differ  slightly  because  of 

the  small  variation  in  the  aluminum  content. 

When  used  as  the  sole  acid  reacting  ingredient  m  baking 
powder,  the  aluminum  reaction  product  in  each  case  is  alu¬ 
minum  hydroxide. 

In  addition  to  carbon  dioxide  the  other  reaction  products 
are,  respectively: 

Sodium  Sulphate  only  in  the  case  of  soda  alum. 

Sodium  Sulphate  and  some  Potassium  Sulphate  in  the 
ease  of  potash  alum. 

Sodium  Sulphate  and  some  Ammonium  Sulphate  in  the 
case  of  ammonia  alum. 

All  forms  of  alum  used  in  baking  powder  contain  alu¬ 
minum  compounds. 

The  only  forms  of  aluminum  compounds  used  in  baking 
powder  have  been  Potassium  Aluminum  Sulphate ,  Am¬ 
monium  Aluminum  Sulphate ,  and  Sodium  Aluminum  Sul¬ 
phate. 

When  used  in  baking  powder  it  is  always  in  its  anhydrous 
form. 

Baking  powders  containing  either  Potassium  Aluminum 
Sulphate,  Ammonium  Aluminum  Sulphate  or  Sodium  Alu¬ 
minum  Sulphate  have  been  from  the  earliest  days  of  the  in¬ 
dustry  classified  by  Government  Boards,  Government 
Health  Officers,  Government  Bulletins,  whether  Federal  or 
State,  Alum  Baking  Powder. 

The  laws  of  the  states ,  where  they  have  any  laws  on  this 
subject,  and  the  regulations  in  the  various  states  issued  in 
accordance  with  its  laws,  have  classified  baking  powder 
using  SAS  as  its  acid  ingredient  as  Alum  Baking  Poivder. 

124  “The  term  ‘alum’  is  the  common  name  that  should 
be  used  to  designate  either  codium  or  potassium 

alum  or  mixtures  of  aluminum  sulphate  and  sodium  or 
potassium  sulphate  or  any  other  aluminum  compound/’ 

11th  Annual  Report,  State  Food  Commission ,  Il¬ 
linois,  1910. 

“SAS  or  CTS  may  be  properly  designated  upon  the  label 
in  baking  powders  as  alum,  soda  alum,  or  sodium  alu¬ 
minum  sulphate.” 

Annual  Report  Illinois  State  Food  Commission , 

1911-1912. 
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4 ‘The  greater  part  of  the  alum  baking  powders  in  the 
American  market  are  made  with  alum,  the  acid  phosphate 
of  calcium,  bicarbonate  of  soda,  and  starch.’ ’ 

U.  S.  Dept.  Agr.  Bui.  No.  13,  1889. 

“Classification  of  Baking  Powders. 

1.  Tartrate  powders,  in  which  the  acid  constituent  is  tar¬ 
taric  acid. 

2.  Phosphate  powders,  in  which  the  acid  constituent  is 
phosphoric  acid. 

3.  Alum  powders,  in  which  the  acid  constituent  is  fur¬ 
nished  by  the  sulphuric  acid  contained  in  some  form  of 
alum  salt.” 

N.  C.  Agr.  Exp.  St  a.  Bui.  No.  155,  1898,  Subject: 

Baking  Powders. 

“Baking  powders  containing,  as  an  essential  constituent, 
aluminum  compounds  shall  be  labeled  as  ‘alum.’  ” 

Baking  Powder  Rulings,  July  23,  1912, 

Special  Bulletin ,  Food  Department,  N.  D.,  E.  F. 

Ladd ,  Commissioner. 

125  A  hundred  other  examples  could  be  given  from  the 
testimony  but  space  forbids. 

The  Manufacturers  of  Baking  Powder  in  which  SAS  is 
used  as  an  acid  ingredient  label  their  cans  in  the  ingredient 
clause ,  “Alum.”  Out  of  115  brands  shown  by  the  testi¬ 
mony  (Resp.  Ex.  112-174),  112  in  the  ingredient  clause 
designated  the  acid  ingredient  of  their  product  “Alum,” 
or  “Alum  and  Phosphate.” 

In  High  Schools,  Cooking  Schools,  by  Domestic  Science 
Teachers,  in  text  books  used  in  these  schools,  baking  pow¬ 
ders  are  classified  as  tartrate,  phosphate ,  alum,  alum-phos¬ 
phate  and  of  these  books,  there  have  been  over  2,473,469 
copies  sold  for  use  in  High  Schools  and  Cooking  Schools 
and  Domestic  Science  Schools  in  the  United  States. 

Among  Wholesale  Grocers,  Retail  Grocers  and  Brokers, 
the  powders  containing  as  an  acid  ingredient  SAS  are 
known  and  spoken  of  as  alum  powders. 

In  the  Arts  and  Industry,  the  term  “alum”  is  applied  to 
sodium  aluminum  sulphate  and  technically  PAS,  AAS  and 
SAS  are  listed  under  the  head  of  alum  or  alumina. 
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Aluminum  sulphate  is  the  active  reacting  ingredient  used 
in  baking  powders  and  whether  it  be  potash,  ammonia,  or 
soda  alum  in  their  anhydrous  form  makes  little  difference. 
They  each  and  all  are  alum  and  it  matters  not  whether 
soda  alum,  or  its  anhydrous  form,  sodium  aluminum  sul¬ 
phate,  is  sold  in  the  drug  store  or  not,  it  is  still  alum. 
Potassium  oxide  does  not  cease  to  be  “potash”  to  the 
farmer  who  desires  it  for  the  fertilization  of  his  land, 
because  the  potash  usually  sold  in  the  drug  store  is  chlo¬ 
ride  of  potash,  it  is  still  “potash”  to  the  farmer. 

The  question — “Is  Sodium  Aluminum  Sulphate,  Alum?” 
by  the  overwhelming  preponderance  of  the  evidence  must 
be  answered  in  the  affirmative.  I  therefore  find  that : 
126  Sodium  aluminum  sulphate  is  “alum”  and  is  com¬ 
monly  so-called.  To  use  the  term  “alum”  without 
qualification  to  mean  SAS  in  connection  with  baking  pow¬ 
der  is  not  misleading.  To  say  that  it  is  not  alum  may  be 
misleading. 

VII. 

The  proof  having  failed  to  sustain  the  allegation  that 
respondent  falsely  stated  sodium  aluminum  sulphate  to  be 
alum,  it  follows  that  Specification  Two  of  Paragraph  Three 
expressed  in  simple  language  charges, 

That  respondent  has  falsely  stated  that  certain  baking 
powders  which  contain  alum  are  harmful  to  health.  The 
respondent  in  its  answer  avers  that  all  statements  made 
concerning  baking  powders  of  its  competitors  which  were 
published  by  the  respondent  or  whose  publication  was  au¬ 
thorized  by  the  respondent  are  true.  This  brings  the  issue 
squarely  up  to  the  question : 

Has  the  respondent  falsely  stated  that  its  competitors’ 
powders  containing  alum  are  harmful  to  health? 

The  evidence  shows  and  it  is  admitted  that  the  respond¬ 
ent  has  represented  by  direct  statements,  prior  to  1914, 
and  since  that  time  has  continued  to  imply,  that  alum  bak¬ 
ing  powders  are  harmful  to  health.  The  testimony  offered 
in  support  of  the  complaint  and  in  the  attempt  to  estab¬ 
lish  the  falsity  of  the  statements  made  by  the  respondent 
consists  of  a  series  of  experiments  conducted  by  Dr.  Er- 
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nest  E.  Smith  which  was  published  in  October,  1900,  in 
which  the  experimenter  undertook  to  determine  the  in¬ 
fluence  of  aluminum  baking  powder  food  on  secretions  in 
the  stomach  and  reported  the  results  as  negative  and  con¬ 
cluded  that  there  was  no  astringent  action  exerted  by  the 
aluminized  food  which  would  influence  secretions  in  the 
stomach.  Later  the  same  experimenter  conducted  some 
tests  to  determine  whether  bread  made  with  alum  baking 
powder  was  absorbed  from  the  alimentary  tract  to  the 
same  extent  as  bread  containing  no  alum  baking 
127  powder  and  to  determine  in  the  process  of  diges¬ 
tion  and  absorption  if  there  was  evidence  of  any 
disturbing  influences.  The  diet  during  the  experiment  con¬ 
sisted  exclusively  of  bread,  meat,  milk,  and  butter.  The 
experimenter  concluded  that  this  experiment  indicated  that 
the  food  prepared  by  the  so-called  alum  baking  powder 
was  just  as  available  to  the  human  body  as  the  bread  with¬ 
out  it.  The  process  of  digestion  was  substantially  iden¬ 
tical,  and  he  concludes : 

“The  evidence  from  the  experiment  was  that  food  pre¬ 
pared  by  the  use  of  so-called  alum  baking  powder  does  not 
interfere  with  secretions  in  the  stomach  even  when  it  makes 
up  the  larger  part  of  the  diet.  The  investigation  does 
not  reveal  any  reason  for  believing  that  such  food  is  in¬ 
jurious  or  unwholesome.” 

At  a  still  later  period,  other  experiments  were  run  by 
Dr.  Ernest  E.  Smith,  first  a  feeding  experiment  with  white 
rats;  second,  feeding  experiment  with  pigs;  and  third,  feed¬ 
ing  experiment  with  men.  These  experiments  were  to  as¬ 
certain  the  influence  of  baking  powder  upon  growth,  upon 
the  general  well-being  of  animals  and  the  effect  of  baking 
powder  foods  when  used  during  long  periods  of  time  on 
human  subjects,  and  the  fate  of  aluminum  in  ingested  bak¬ 
ing  powder  food.  In  the  above  experiments,  the  rats  were 
divided  into  two  groups,  one  was  fed  on  food  containing 
alum  baking  powder,  the  other  on  food  containing  a  labora¬ 
tory  prepared  baking  powder  for  a  period  of  three  months. 
The  pigs  were  divided  into  two  groups,  one  being  fed  upon 
food  containing  alum  baking  powder  and  the  other  on 
food  containing  a  laboratory  prepared  baking  powder  for 
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a  period  of  two  and  one-half  months.  The  result  of  the  rat 
experiment  showed  the  alum  rats  to  have  gained  less  in 
weight  than  the  control  rats,  the  control  being  358  grams 
and  the  alum  323  grams.  The  experimenter  reports  that 
all  the  rats  prospered  and  were  perfectly  well,  normal 
rats.  In  the  pig  experiment,  he  reports  the  healthfulness 
and  vigor  of  the  two  groups;  they  were  normal  and  up  to 
the  standard  for  these  animals.  The  usual  appetite  con¬ 
tinued,  the  pigs  at  no  time  refusing  the  rapidly  increasing 
supply  of  food.  Nothing  indicated  that  one  food 
128  was  more  or  less  acceptable  or  more  or  less  health¬ 
ful  than  the  other.  Two  of  the  pigs  were  killed. 
Their  internal  organs  revealed  a  healthy  condition ;  no 
aluminum  was  found. 

The  experiments  with  men  consisted  in  feeding  two  men 
for  practically  live  months  on  bread  made  with  alum  baking 
powder,  the  subjects  eating  any  other  foods  which  they  de¬ 
sired.  Experimenter  reports  that  at  no  time  was  there  any 
disturbance  of  digestion  or  nutrition  apparent  and  the  sub¬ 
jects  stated  at  all  times  that  they  felt  perfectly  well  and  in 
usual  health.  During  the  whole  time  the  bowels  were  regu¬ 
lar  and  no  sensation  of  depression  experienced  with  diges¬ 
tion.  His  observation  is  that  the  aluminum  residues  in 
these  foods  pass  through  the  alimentary  tract  unabsorbed 
and  is  evacuated  in  the  stool.  He  concludes  from  all  of  his 
experiments, 

1.  The  residue  of  aluminum  in  baking  powder  food  is  not 
absorbed  or  stored  in  the  body. 

2.  Such  food  does  not  interfere  with  the  growth  and  well¬ 
being  of  lower  animals. 

3.  It  is  not  injurious  to  men  even  when  consumed  in  large 
amounts  for  a  considerable  length  of  time. 

Still  later,  another  experiment  on  four  human  subjects  was 
conducted  in  order  to  determine  the  amount  of  aluminum 
that  could  be  recovered  from  the  stool  after  the  ingestion 
of  a  known  amount.  Reports  that  after  ingesting  food  for 
two  days,  the  amount  recovered  was  99.9%  of  the  amount 
of  aluminum  that  was  ingested.  From  these  facts  the  con¬ 
clusion  was  reached  4 4  that  the  entire  amount  of  aluminum 
from  the  baking  powder  ingested  was  present  in  the  stools, 


FEDERAL  TRADE  COMMISSION  ET  AL.  105 

and  it  follows  that  this  is  the  channel  of  elimination  from 
the  body  of  this  constituent  of  baking  powder  residue.” 

No  other  evidence  tending  to  prove  falsity  was  intro¬ 
duced  on  the  direct,  except  Bulletin  No.  103  of  the  United 
States  Department  of  Agriculture  (Com.  Ex.  250)  entitled 
“Alum  in  Foods.”  This  paper  purports  to  give  the 

129  conclusions  of  the  Referee  Board  of  Consulting  Sci¬ 
entific  Experts,  Ira  Remsen,  Chairman,  and  shows 

that  the  following  questions  were  submitted  to  the  Board, 
to  which  questions  the  following  answers  were  given: 

Q.  Do  aluminum  compounds,  when  used  in  foods  affect 
injuriously  the  nutritive  value  of  such  foods  or  render  them 
injurious  to  health?  A.  Aluminum  compounds  when  used 
in  the  form  of  baking  powders  in  foods  have  not  been  found 
to  affect  injuriously  the  nutritive  value  of  such  foods. 

Q.  Does  a  food  to  which  aluminum  compounds  have  been 
added  contain  any  added  poisonous  or  other  added  deleteri¬ 
ous  ingredients  which  may  render  the  said  food  injurious 
to  health  (a)  in  large  quantities?  (b)  in  small  quantities? 
A.  Alum  compounds,  when  added  to  foods  in  the  form  of 
baking  powders,  in  small  quantities,  have  not  been  found 
to  contribute  any  poisonous  or  other  deleterious  effect 
which  may  render  the  said  food  injurious  to  health.  The 
same  holds  true  for  the  amount  of  aluminum  which  may  be 
included  in  the  ordinary  consumption  of  aluminum  baking 
powders  furnishing  up  to  150  miligrams  (2.31  grains)  of 
aluminum  daily. 

Alum  compounds,  when  added  to  foods,  in  the  form  of 
baking  powders,  in  large  quantities,  up  to  200  miligrams 
(3.09  grains)  or  more  per  day,  may  provoke  mild  catharsis. 

Very  large  quantities  or  aluminum  taken  with  foods  in 
the  form  of  baking  powders  usually  provoke  catharsis.  This 
action  of  aluminum  baking  powders  is  due  to  the  sodium 
sulphate  which  results  from  the  reaction. 

130  The  aluminum  itself  has  not  been  found  to  exert 
any  deleterious  action  injurious  to  health,  beyond  the 

production  of  occasional  colic  when  very  large  amounts;  have 
been  ingested. 

Q.  If  aluminum  compounds  be  mixed  or  packed  with  a 
food,  is  the  quality  or  strength  of  such  food  (to  be)  reduced, 
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lowered  or  injuriously  affected  (u)  in  large  quantities?  (b) 
in  small  quantities?  A.  AVlien  aluminum  compounds  are 
mixed  or  packed  with  a  food,  the  quality  or  strength  of  said 
food  has  not  been  found  to  be  thereby  reduced,  lowered  or 
injuriously  affected. 

The  Bulletin  Xo.  103  concludes  with  the  statement: 

“In  short,  the  Board  concludes  that  alum  baking  powders 
are  no  more  harmful  than  any  other  baking  powders,  but 
that  it  is  wise  to  be  moderate  in  the  use  of  foods  that  are 
leavened  with  baking  powder. 

The  last  statement  in  Bulletin  No.  103  is  not  a  statement 
made  by  the  Remsen  Board,  but  is  a  conclusion  of  the  au¬ 
thor  of  the  Bulletin. 

No  other  proof  bearing  upon  the  falsity  of  the  respond¬ 
ent’s  statements  was  introduced  on  the  direct.  The  pro¬ 
bative  effect  of  the  conclusions  drawn  by  Smith  as  the 
result  of  his  experiments  is  very  much  lessened  by  the  man¬ 
ner  in  which  the  experiments  were  conducted.  In  the  rat 
experiment,  milk  was  added  to  the  food  throughout  a  large 
part  of  the  experimental  period  and  milk  is  an  admitted 
antidote  to  aluminum  poison,  and  notwithstanding  that  the 
antidate  was  given  along  with  the  alum  baking  powder 
bread,  still  the  group  fed  upon  the  baking  powder  food  did 
not  gain  as  much  as  the  group  fed  upon  the  control  bread. 
In  the  pig  experiment,  the  probative  effect  of  the  conclu¬ 
sions  reached  by  the  experimenter  is  lessened  because  of 
the  fact  that  in  the  control  group  he  had  pigs  whose 
131  starting  weight  was  largely  at  variance,  one  being  45 
pounds,  the  other  25 %  pounds,  a  total  weight  in  this 
group  of  70%  pounds;  whereas  in  the  alum  group,  he  had 
two  pigs,  one  weighing  34  pounds,  the  other  39  pounds, 
a  total  of  73  pounds.  At  the  conclusion  of  the  experiments, 
“the  weights  for  the  control  pigs  were  151%  pounds  for 
one,  107  pounds  for  the  other,  a  total  of  258%  pounds, 
an  increase  in  weight  for  the  two  pigs  of  367%,  while 
the  alum  pigs  weighed  116%  pounds  for  one,  141%  pounds 
for  the  other,  a  total  of  258  pounds,  an  increase  of  353%.” 
These  figures  show  a  decreased  percentage  of  growth  on 
the  part  of  the  alum  pigs  compared  with  the  control  pigs, 
and  it  is  evident  that  if  the  undersized  pig  which  was  placed 
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in  the  control  group  had  at  the  start  of  the  experiment  been 
placed  in  the  alum  group,  that  the  decrease  in  percentage 
on  the  part  of  the  alum  group  would  have  been  much 
greater.  Again,  while  the  experimenter  states  that  double 
the  amount  of  baking  powder  recommended  by  the  manu¬ 
facturer  was  used,  yet  throughout  the  experiment  the  ani: 
mals  were  given  large  quantities  of  milk,  890  quarts  being 
consumed  during  the  period,  or  an  average  of  22114  quarts 
to  each  pig.  Thus  again  was  the  alleged  poison  and  its 
antidote  administered  together.  As  for  the  experiments 
on  human  beings,  to  the  lay  mind  they  would  add  no  weight 
one  way  or  the  other,  for  it  is  testified  by  the  witness  (Rec. 
4276)  that  the  bread  which  was  fed  to  these  subjects,  at 
least  in  some  of  the  experiments,  was  baked  for  1%  hours, 
in  a  temperature  of  180°  C.  which  equals  about  360°  F.  which 
as  the  evidence  shows  (Rec.  4278)  would  have  a  tendency 
to  dehydrate  the  aluminum  hydroxide,  which  is  the  residue 
left  in  an  alum  baking  powder  and  would  tend  to  render 
the  aluminum  hydroxide  less  soluble.  Very  rarely,  if  ever, 
does  food  prepared  with  baking  powder  for  human  con¬ 
sumption  remain  in  an  oven  exposed  to  any  such  tempera¬ 
ture  for  any  such  period  of  time. 

As  for  the  findings  of  the  Remsen  Board  they  do  not 
appear  to  have  any  direct  bearing  on  the  question  at  issue, 
namely,  the  truth  or  falsity  of  respondent’s  state- 
132  ments.  At  best  they  only  state  that  as  the  result  of 
experiments  which  that  Board  conducted;  it  (alum) 
has  not  been  found  to  affect  injuriously  the  nutritive  value 
of  foods,  have  not  been  found  to  contribute  any  poisonous 
or  deleterious  effects  which  may  render  the  said  foods  in¬ 
jurious  to  health. 

If,  in  an  action  of  this  nature,  it  is  incumbent  upon  the 
complainant  to  establish  the  falsity  of  the  statements  al¬ 
leged  to  have  been  made  and  which  have  been  proven  to 
have  been  made,  then  it  would  be  unnecessary  to  consider 
the  proof  tending  to  show  the  truth  of  the  statements,  the 
falsity  of  the  statements  not  having  been  proven. 

However,  it  may  be  that  when  statements  alleging  com¬ 
petitors’  products  to  contain  ingredients  harmful  to  health 
are  proven  to  have  been  made,  that  a  presumption  may 
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arise  that  such  statements  are  false  and  the  burden  may 
be  upon  the  respondent  to  rebut  this  presumption  and  to 
prove  that  its  statements  are  true.  This  does  not  impress 
the  Examiner,  but  as  it  may  be  held  to  be  a  correct  state¬ 
ment  of  the  law,  it  becomes  necessary  to  set  up  the  proof 
introduced  on  behalf  of  the  respondent  tending  to  establish 
the  truth  of  the  statement  that  “its  competitors’  powders 
containing  alum  are  harmful  to  health,”  or  other  state¬ 
ments  proven  to  have  been  made  by  it  analogous  to  this 
statement. 

Protoplasm  is  the  viscid,  semi-liquid,  somewhat  granular 
substance  that  forms  the  principal  portion  of  an  animal  or 
vegetable  cell. 

That  aluminum  salts  are  protoplasmic  poisons  when 
brought  in  certain  concentration  in  direct  contact  with  pro¬ 
toplasm,  is  an  accepted  and  well  established  fact.  It  has 
also  been  proven  and  is  accepted  by  scientists  and  the  medi¬ 
cal  profession,  that  aluminum  salts  when  administered  in¬ 
travenously  in  large  doses  is  a  poison.  It  is  also  well 
known  and  accepted  that  aluminum  salts  adminis- 
133  tered  orally  in  large  doses  is  a  poison  and  produces 
violent  irritation,  vomiting  and  in  some  cases,  death. 

It  is  a  contention  of  the  proponents  of  the  harmlessness 
of  alum  that  although  alum  is  present  in  the  baking  powder, 
yet  when  that  baking  powder  is  used  a  chemical  reaction 
takes  place,  the  alum  disappears  and  a  perfectly  harmless 
reaction  takes  place  in  the  product.  The  aluminum  is  said 
to  be  left  in  the  form  of  aluminum  hydroxide  or  aluminum 
phosphate  which  are  stated  to  be  insoluble,  not  capable  of 
being  absorbed  and  therefore  entirely  free  from  harmful 
effects. 

The  respondent  alleges  that  these  residues  are  soluble 
in  the  gastric  juice  and  in  the  duodenal  tract,  and  are  not 
only  absorbable  but  are  absorbed  in  varying  amounts  in 
the  digestive  tract.  It  therefore  is  necessary  to  consider 
the  evidence  upon  this. 

Solubility  and  Absorption  of  Aluminum  Residues  in 

Baking  Powder. 

Proof  of  solubility  and  absorption  as  shown  by  the  scien¬ 
tific  literature  in  evidence — 
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North  Carolina  Agricultural  Experiment  Station,  Bullo- 
tin  No.  155,  December,  1898.  Baking  Powders — 

‘ ‘The  residue  of  aluminum  hydroxide  is  insoluble  in  wa¬ 
ter.  The  residue  is  soluble  in  the  juices  of  the  body  and  is 
thus  absorbed  by  it.”  (Resp.  Ex.  5.) 

Under  the  head  of  “Alum  and  Phosphate  Powders”  the 
author  sets  up  an  equation  showing  the  residue  and  re¬ 
marks  : 

“It  will  be  seen  that  the  alum  contained  in  this  residue 
is  held  as  phosphate  of  aluminum,  which  is  about  as 
134  soluble  in  the  juices  of  the  body  as  the  aluminum  hy¬ 
droxide  residue  from  the  straight  alum  powders.” 

Bulletin  No.  68,  Laboratory  of  the  Inland  Revenue  De- 
partment,  Canada,  1900,  quotes  Henry  Morton,  President 
of  Stevens  Institute: 

“I  took  a  portion  of  this  (alum)  powder  and  mixed  it 
with  Hour  in  the  directed  proportions,  and  baked  a  small 
loaf  with  it,  then  I  soaked  this  loaf  in  cold  water  and  made 
an  extract  in  which  I  readily  detected  alumina  in  a  soluble 
condition.” 

Report  of  Connecticut  Experimental  Station,  1900,  on 
Alum  and  Alum-Phosphate  in  Baking  Powders : 

“Hydrate  and  phosphate  of  alumina  in  a  moist  condition 
are  white  gelatinous  substances,  insoluble  in  water,  but 
soluble  in  dilute  hydrochloric  acid,  *  *  *  There  is  also 
good  reason  to  believe  that  both  the  hydrate  and  phosphate 
of  alumina  are  soluble  in  the  muriatic  acid  of  the  gastric 
juice  and  may  have  a  physiological  action  similar  to  that 
of  alum.”  (Resp.  Ex.  221.) 

Henry  A.  Mott,  Jr.  (Journal  of  American  Chemical  So¬ 
ciety,  Yol.  2)  gives  result  of  experiments  on  dogs  with  an 
alum  baking  powder  in  which  ten  to  twelve  teaspoon fuls  of 
powder  were  used  to  one  quart  of  flour  and  describes  the 
symptoms  developed  in  the  dogs.  Also  describes  the  feed¬ 
ing  to  dogs  of  meat  mixed  with  precipitated  hydrous  alu¬ 
minum.  He  recovered  aluminum  from  the  blood  and  the 
liver  of  the  dogs.  Also  gives  what  Arnold  and  himself  re¬ 
covered  from  the  blood,  kidney,  heart,  spleen  and  liver  of 
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a  dog  which  had  been  given  twelve  ounces  of  the  precipi¬ 
tated  aluminum  hydroxide  by  mouth  during  a  period  of 
four  days.  He  calculates  that  30%  of  alum  was  in  the  bak¬ 
ing  powder  and  that  a  biscuit  weighing  24%  ounces  con¬ 
tained  three  grains  of  aluminum  hydroxide.  (Resp.  Ex. 
220.) 

135  Professor  J.  W.  Mallett,  University  of  Virginia, 
in  published  reports  (1888)  of  a  series  of  experi¬ 
ments  found  aluminum  hydroxide  and  aluminum  phosphate 
soluble  in  gastric  juice. 

Dr.  Anthony  McGill,  of  the  Health  Department  of  Can¬ 
ada,  conducted  experiments  relative  to  solubility  of  alu¬ 
minum  in  the  gastric  juices  and  in  a  Canadian  Government 
Bulletin  in  1900,  reported  the  solubility  of  hydrate  of  alu¬ 
mina  in  gastric  juices.  (Resp.  Ex.  175.) 

The  literature  abounds  in  similar  statements. 

Proof  of  Solubility  and  Absorption  as  Shown  by  Sworn 
Testimony  of  Witnesses  During  Hearings . 

John  Allen  Killian,  Master  of  Arts  in  Chemistry,  Doctor 
of  Philosophy,  Instructor  and  Professor  of  Analytical 
Chemistry  at  Fordham  Medical  School,  New  York  (Rec. 
3768),  and 

Victor  C.  Myers  (Rec.  3734)  of  Iowa  City,  Professor  of 
Biological  Chemistry,  University  of  Iowa;  Pathological 
Chemist;  Ph.  D.  at  Yale;  Professor  of  Physiological  Chem¬ 
istry,  Albany  Medical  College, — collaborated  in  a  set  of 
experiments  on  men  and  on  dogs  and,  as  testified  by  Dr. 
Myers, — 

First  experiment  largely  made  on  patients  in  medical 
wards.  Used  Davis,  Parrot  &  Monkey  and  Good  Luck  bak¬ 
ing  powders.  Experiments  were  to  ascertain  the  solubility 
of  aluminum  salts  in  the  gastric  juices  of  the  stomach.  In 
first  experiment  the  amount  of  soluble  aluminum  amounted 
to  about  10%  of  the  total  aluminum. 

In  the  second  experiment  it  amounted  to  about  33%  of 
the  total  aluminum.  Solubility  in  the  stomach  does  not 
necessarily  mean  that  the  aluminum  which  does  dissolve 
will  necessarily  be  later  absorbed  in  the  digestive  process. 
Witness  describes  further  experiments  with  the  duodenum 
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juices.  In  one  case  they  found  .25  miligrams  of  aluminum 
per  100  c.  c.  Second  case,  found  1.03  miligrams.  Third 
case,  1.5  miligrams.  In  this  case  we  also  determined 
130  the  total  aluminum  which  amounted  to  13  miligrams. 

The  soluble  aluminum  therefore  constituted  a  little 
more  than  10% 

Dr.  Killian  testifies  to  an  experiment  on  a  dog  in  which 
it  was  attempted  to  study  whether  the  aluminum  in  biscuits 
fed  over  a  period  of  time  was  absorbed  to  such  an  extent 
that  it  could  be  detected  in  the  organs  of  the  body.  The 
dog  was  fed  biscuit  in  which  its  total  intake  per  day  was 
190  miligrams  of  aluminum.  The  dog  was  killed  and  he 
reports  finding  aluminum  in  the  blood  and  from  the  liver 
he  obtained  .33  miligrams  of  aluminum  per  100  c.  c.  or  .62 
miligrams  of  aluminum  oxide  per  100  c.  c.,  the  total  volume 
of  the  liver  being  330  c.  c. ;  also  obtained  aluminum  from 
the  kidneys  and  in  the  bone. 

Philip  B.  Hawk,  Ph.  D.,  Physiological  Chemist ;  Head 

Master  of  Bovs’  School  and  Director  of  Food  Research 

•> 

Laboratory;  author  of  books  on  Practical  Physiological 
Chemistry,  testifies  (Rec.  1709)  that  he  undertook  work  on 
the  question  of  absorption  of  aluminum.  Two  normal  men 
were  fed  biscuit  made  with  alum  baking  powder.  Blood 
was  taken  from  the  subjects  after  ingesting  this  diet  for 
some  six  weeks  and  aluminum  found  in  the  blood  of  both 
men.  Also  determination  made  of  aluminum  in  the  gastric 
juices  in  human  subjects  after  feeding  the  same  alumi¬ 
nized  biscuit  and  it  was  found  that  aluminum  was  present 
in  the  gastric  juices  also  in  the  prine  of  both  subjects 
which  would  indicate  that  aluminum  had  been  absorbed 
into  the  blood. 

Dr.  Frank  C.  Gephart,  who  analyzed  six  samples  of  blood 
taken  from  human  beings  (three,  Talladega,  Ala.;  three 
South  Carolina  State  Hospital)  all  of  whom  had  received 
unknown  and  variable  amounts  of  aluminum  in  baking 
powder  food,  found  one  to  four  parts  per  million  in  five 
out  of  the  six  samples.  (Rec.  3594-3604.) 

Willis  S.  Hilpert,  Chemist,  Miner  Laboratory  Chicago 
(Rec.  3231),  testified  he  obtained  samples  of  blood  from 
individuals  at  the  penitentiary,  Little  Rock,  Ark.,  and  who 
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had  been  there,  all  of  them,  for  at  least  one  and  one- 

137  half  years  and  during  that  period  had  partaken 
daily  of  food  prepared  from  alum  phosphate  baking 

powder.  This  blood  was  analyzed  and  he  found  aluminum 
in  small  quantities  in  the  blood  of  the  four  samples  which 
he  analyzed,  the  amounts  being  1.7  to  3.2  parts  per  million. 

Harry  Truman  Beans  (Rec.  4530),  Professor  of  Chem¬ 
istry,  Columbia  University,  testifies  that  he  had  recently 
undertaken  experimental  work  to  determine  by  analysis 
the  reaction  products  of  a  baking  powder  containing  so¬ 
dium  aluminum  sulphate  and  calcium  acid  phosphate. 
Found  it  to  be  partially  soluble  in  the  faintly  alkaline  so¬ 
lution  resulting  from  the  treatment  of  these  mixtures  with 
water.  It  is  completely  soluble  in  .03  normal  hydrochloric 
acid  at  37 °C.  (Rec.  4534).  Baking  powder  of  the  com¬ 
posite  type  which  has  in  addition  to  sodium  aluminum 
sulphate  a  certain  amount  of  calcium  acid  phosphate  pro¬ 
duces  aluminum  compounds  upon  reaction  which  are  more 
soluble  in  dilute  hydrochloric  acid  than  does  a  baking  pow¬ 
der  of  the  straight  alum  type  containing  sodium  aluminum 
sulphate  as  its  sole  acid  reacting  ingreditent. 

Max  Kahn,  Director,  Laboratory  Beth  Israel  Hospital, 
an  Associate  in  Biological  Chemistry,  Columbia  Univer¬ 
sity  (Rec.  1383) : 

During  the  summer  of  1911,  conducted  some  experiments 
with  a  view  of  finding  out  whether  aluminum  is  absorbed 
from  the  alum  baking  powder  when  baked  in  bread  and 
whether  the  aluminum  was  stored  up  in  the  various  tissues 
of  the  body.  Experiments  lasted  four  or  five  months;  used 
Bob- White  Baking  Powder  which  is  straight  alum  baking 
powder.  Result  of  these  experiments  was  published  in  Bio¬ 
chemical  Bulletin,  1911,  under  the  title  “Absorption  and 
Distribution  of  Aluminum  from  Aluminized  Foods.”  Wit¬ 
ness  describes  the  diet  that  the  dogs  were  fed  and  the 
periods  of  time  which  extended  from  two  months  in  some 
cases  to  fifty-two  days  in  others.  The  dogs  were  bled  to 
death  and  the  blood  and  tissue  analyzed.  Witness  con¬ 
cludes  : 

138  “When  biscuit  baked  with  alum  baking  powder 
are  fed  in  a  mixed  diet  to  dogs,  the  aluminum  passes 
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in  considerable  amounts  into  the  blood.  Such  absorbed 
aluminum  circulates  freely  and  although  it  does  not  show 
a  tendency  to  increase  proportionately  in  the  blood,  it 
accumulates  to  some  extent  in  the  various  parts  of  the 
body,  the  bile  containing  a  particularly  large  amount  of 
aluminum  under  such  circumstances.  The  pancreas  and 
spleen,  the  liver,  muscle  and  kidney  contain  considerable 
amounts  while  the  brain  and  heart  seem  to  resist  the  ac¬ 
cumulation  of  aluminum.” 

Alum,  when  ingested  in  aluminized  food  under  the  con¬ 
ditions  of  these  experiments,  is  absorbed  in  part  and  is 
excreted  to  some  extent  in  both  the  bile  and  urine. 

Dr.  Matthew  Steele,  Professor,  Biological  Chemistry 
(Rec.  1427),  Ph.  D.  Instructor,  College  of  Physicians  and 
Surgeons,  Columbia  University: 

Made  experiments  starting  in  1909  on  the  absorption  of 
aluminum  from  aluminized  food  and  published  the  details 
of  his  experiments  and  the  results  in  the  American  Jour¬ 
nal  of  Physiology,  May  1,  1911.  Investigation  consisted 
of  fifteen  experiments  on  dogs.  Eleven  of  these  experi¬ 
ments  pertained  to  the  passage  of  aluminum  into  the  blood 
from  aluminized  food  and  four  experiments  related  di¬ 
rectly  to  the  passage  of  aluminum  from  the  blood  into  the 
feces.  Full  grown  normal  healthy  dogs  were  used.  In 
some  of  the  experiments  biscuits  prepared  with  alum  bak¬ 
ing  powder  were  used  in  the  diet. 

4  4  The  results  of  the  experiments  10  and  11  show  clearly 
that  the  aluminum  in  alum  baking  powder  is  not  rendered 
wholly  insoluble  in  the  bread  baking  process.  Amounts 
of  aluminum  equal  to  some  of  those  recovered  after  the 
administration  of  plain  alum  in  powdered  form  were  found 
in  the  blood  of  the  do^s  that  received  the  alum  baking 
powder  biscuits.” 

139  The  general  conclusion  was  that  when  alum  was 
administered  in  aluminum  free  food  to  dogs,  or  when 
dogs  ingested  biscuit  baked  with  alum  baking  powder,  alu¬ 
minum  in  comparatively  large  amounts  promptly  passed 
into  the  blood. 
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Absorbed  aluminum  circulated  freely,  but  as  it  did  not 
show  any  pronounced  tendency  to  accumulate  in  the  blood 
its  full  effects  must  have  been  registered  outside  of  the 
circulation. 

When  aluminum  chloride  was  administered  intrave¬ 
nously,  from  5.55%  to  11.11%  of  the  aluminum  passed 
from  the  blood  into  the  feces  during  the  three  days  im¬ 
mediately  after  the  injection.  (Resp.  Ex.  110.) 

I 

Dr.  Arnold  K.  Balls,  Master  of  Science,  University  of 
Pennsylvania.  Took  up  Pure  Science,  Columbia  University. 
Member  of  Society  of  Experimental  Biology  and  Medicine. 
Author  of  several  publications.  Conducted  a  series  of  ex¬ 
periments,  published  1920  (Resp.  Ex.  Ill;  Rec.  1500),  to 
determine  the  occurrence  of  aluminum  and  its  absorption 
from  food  in  dogs. 

The  witness  conducted  several  experiments,  the  details 
of  which  are  set  out  in  full  in  Respondent’s  Exhibit  111 
and  testifies  that  he  found  from  bread  baked  with  aluminum 
baking  powder  practically  all  the  aluminum  is  extracted  by 
artificial  gastric  juices  and  after  gastric  digestion  of  such 
bread,  some  aluminum  still  remains  dissolved  when  the 
duodenal  juices  affecting  the  digestive  mixture  (are)  simu¬ 
lated  invitro. 

In  normal  dogs,  aluminum  exists,  if  at  all,  in  amounts 
too  small  to  be  demonstrable  by  the  best  available  methods. 

Aluminum  is  absorbed  by  dogs  from  food  containing 
aluminum  phosphate,  and  from  bread  baked  with  alum  bak¬ 
ing  powder.  Much  of  this  aluminum  is  speedily  eliminated, 
but  some  is  retained,  replacing  part  of  the  iron  occurring 
normally  in  the  tissues. 

140  Dr.  Russell  H.  Chittenden  (Rec.  4092)  thinks  it 
probable  that  the  residue  or  residues  from  alum  bak¬ 
ing  powder  baked  in  bread  would  comprise  aluminum  com¬ 
pounds  more  or  less  soluble  in  hydrochloric  acid. 

In  a  letter  (Rec.  4093)  written  to  the  Royal  Baking  Pow¬ 
der  Company,  November  11,  1904,  Dr.  Chittenden  said: 

i ‘From  each  of  the  25  samples  of  alum  baking  pow¬ 
ders  collected  from  the  retail  stores  of  New  England,  I 
have  made  bread  as  per  your  instructions,  using  the  pow¬ 
ders  according  to  the  direction  upon  the  labels.  The 
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breads  were  then  examined  for  the  purpose  of  ascertain¬ 
ing  the  character  of  the  residuum  left  therein  from  the  bak¬ 
ing  powders.  I  found  in  each  of  the  breads  thus  made  some 
form  of  alumina  salt  soluble  in  two-tenths  per  cent  of  hydro¬ 
chloric  acid — acid  of  the  strength  of  the  gastric  juice — 
thus  implying  that  aluminum  salts  would  be  dissolved  out  of 
the  breads  when  the  latter  were  taken  into  the  stomach.” 

There  is  no  affirmative  proof  in  the  record  that  aluminum 
hydroxide  or  aluminum  phosphate,  the  residue  of  alum  or 
alum  phosphate  baking  powders,  are  insoluble  in  the  gastric 
juice  and  in  the  duodenal  juices ;  nor  is  there  any  such  proof 
that  they  are  not  absorbable  in  the  stomach  and  intestines. 

The  proof  in  this  record  is  that  the  residues  from  alum 
and  alum-phosphate  baking  powders  are  soluble,  are  ab¬ 
sorbable  and  are  absorbed  in  many  instances. 

VIII 

Effects  of  Aluminum  Salts  Upon  Animals  and  Men  as 

Shown  by  the  Evidence. 

The  scientific  literature  is  full  of  experiments  and  opin¬ 
ions  by  scientists  in  connection  with  the  effects  and  alumi¬ 
num  salts ;  only  a  few  will  be  cited  here. 

Arthur  H.  Cusliny,  whom  Professor  Chittenden  endorses 
very  highly  as  an  authority  in  “Pharmacology  and 
141  Therapeutics,  or  the  Action  of  Drugs  in  Health  and 
Disease,”  published  in  Philadelphia,  1906,  and  re¬ 
published  without  any  change  in  this  quotation  in  1920, 
under  the  head  of  “aluminum  and  alum,”  writes: 

“Aluminum  has  a  very  remarkable  general  action  when 
it  obtains  access  to  the  blood.  In  Siem’s  experiments  on 
animals,  the  sodium-aluminum  lactate  or  tartrate  induced 
a  very  slow  intoxication,  mammals  never  dying  from  the 
effects  sooner  than  one  or  two  weeks  after  the  intravenous 
injection  of  the  salts.  In  frogs  the  symptoms  were  those 
of  a  descending  paralysis  of  the  central  nervous  system,  the 
heart  and  the  peripheral  nerves  and  muscles  being  little 
affected.  In  mammals  the  first  symptoms  appeared  only 
after  three  to  five  days  and  consisted  in  constipation,  rapid 
loss  of  weight,  weakness,  torpor,  vomiting;  marked  abnor¬ 
malities  in  movement  and  sensation  were  observed  later, 
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such  as  tremor,  jerking  movements,  clonic  convulsions, 
paresis  of  the  hind  legs,  anaesthesia  of  the  mouth  and  throat 
and  lessened  sensation  all  over  the  body.  Before  death, 
diarrhea  often  set  in  and  albuminuria  was  generally  pres¬ 
ent.  The  mucous  membrane  of  the  stomach  and  bowel  was 
found  swollen  and  congested,  the  kidney  and  liver  had  often 
undergone  fatty  degeneration  and  hemorrhages  were  found 
in  the  renal  cortex.  Aluminum  was  found  in  the  urine. 

“Like  the  other  members  of  the  heavy  metal  series 
aluminum  therefore  acts  on  the  bowel  and  kidney  in  gen¬ 
eral  poisoning,  while  many  of  the  symptoms  point  to  a 
direct  action  on  the  brain.  Doelken  has  recently  confirmed 
Siem’s  results,  and  showed  that  the  nerve  cells  and  fibres 
of  the  cord  and  medulla  undergo  degeneration,  particu¬ 
larly  those  of  the  lower  cranial  nerves.” 

“It  has  been  stated  that  the  alum  salts  of  the  food  are 
absorbed  and  stored  in  the  bones,  but  this  is  incorrect. 
What  little  is  absorbed  is  probably  rapidly  excreted  by  the 
bowel  and  perhaps  by  the  urine.”  (Resp.  Ex.  258.) 

142  Professor  J.  W.  Mallett,  University  of  Virginia, 
published  a  series  of  experiments,  1888.  In  these 
experiments  he  used  one  brand  of  straight  alum  baking 
powder,  sixteen  brands  of  alum-phosphate  powder.  Baked 
bread  with  these  powders.  He  found  aluminum  sulphate 
and  aluminum  hydroxide  existing  in  the  hydrated  form  in 
the  bread  made  with  these  powders.  Administered  these 
compounds  to  men.  Reported : 

“  *  *  *  in  doses  not  very  greatly  exceeding  such  quan¬ 
tities  as  may  be  derived  from  bread  as  commonly  used, 
aluminum  hydroxide  and  aluminum  phosphate  produces, 
or  produced  in  experiments  upon  myself  an  inhibitory 
effect  upon  gastric  digestion.  From  general  nature  of  the 
results  obtained,  the  conclusion  may  fairly  be  deducted 
that  not  only  alum  itself,  but  the  residues  which  its  use  in 
baking  powder  leaves  in  bread  can  not  be  viewed  as  harm¬ 
less  but  must  be  ranked  as  objectionable  and  should  be 
avoided  when  the  object  aimed  at  is  the  production  of  whole¬ 
some  bread.”  (Resp.  Ex.  220,  page  83;  also  Resp.  Ex.  125, 
page  17.) 

In  a  report,  United  States  Department  of  Agriculture, 
Division  of  Chemistry,  Bulletin  No.  13,  subject:  Foods  and 
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Food  Adulterants,  by  C.  A.  Crampton,  1889,  quoting  from 
Hassel  upon  the  effects  on  the  system  of  aluminum: 

“But  its  action  in  neutralizing  the  efficacy  of  the  diges¬ 
tive  solvents  is  by  far  the  most  important  and  unquestion¬ 
able,  for  while  it  prevents  solution  while  the  bread  is  being 
prepared,  it  also  continues  its  effect  when  taken  into  the 
stomach  and  the  consequence  is  that  a  large  portion  of  the 
gluten  and  other  valuable  constituents  of  the  flour  are  never 
properly  dissolved  but  pass  through  the  alimentary  canal 
without  affording  any  nourishment  whatever.”  (Resp. 
Ex.  3,  page  572,  Bulletin  No.  13.) 

The  same  Bulletin,  quoting  from  Ohio  State  Dairy  and 
Food  Commissioner  for  1887,  says: 

143  “From  this  fact  many  persons  condemn  the  entire 
class  of  alum  baking  powders  as  being  unhealthy. 

“Pure  alum  is  undoubtedly  a  harmful  salt  and  resultant 
salts  from  its  combination  with  soda  can  scarcely  be  less 
hurtful.” 

W.  D.  Bigelow  and  C.  C.  Hamilton  (Journal  American 
Chemical  Society,  Volume  XVI,  pages  587-597)  conclude 
that  the  influence  of  aluminum  hydroxide  on  digestion  is 
about  the  same  as  that  of  an  equivalent  quantity  of  alum. 

Professor  Ruttan  of  McGill  College,  Montreal,  published 
the  result  of  a  series  of  experiments  on  the  digestibility  of 
bread  baked  with  alum,  and  among  other  things,  concludes: 

“The  presence  of  alkaline  sulphates  and  of  the  pulpy 
viscid  hydrate  and  phosphate  of  alumina  is  sufficient  to 
explain  the  relative  indigestibility  of  bread  containing  these 
salts.  *  *  *  While  the  effect  of  alum  is  to  entirely  prohibit 
ferment  action,  that  of  the  products  resulting  from  the  use 
of  an  alum  powder  is  merely  to  retard  digestion,  not  to 
entirely  prevent  it.  The  unanimous  verdict  of  my  experi¬ 
ments  is  that  alum  powders  introduced  into  a  form  of  food 
of  universal  use,  are  agents  which  are  detrimental  to  the 
functional  activity  of  the  digestive  ferments.  They  must 
therefore  be  prejudicial  to  health  and  the  only  course  is 
to  carefully  avoid  them.” 

J.  West  Knights,  F.  C.  S.  (the  Analyst,  1880,  page  67) 
published  the  results  of  a  series  of  experiments  to  deter- 
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mine  the  influence  of  alum  upon  the  digestibility  of  gluten. 
He  concludes: 

“This  powerful  action  of  mere  traces  of  alum  or  salts 
of  alumina  upon  soluble  gluten  and  diastase  is,  I  think, 
sufficient  foundation  upon  which  to  assert  that  alum  either 
in  a  soluble  form  or  mixed  with  carbonate  of  soda,  is  in¬ 
jurious  to  health  when  introduced  into  bread;  the  extent 
of  the  injury  may  or  may  not  be  small.” 

144  H.  A.  Mott  (Journal  of  American  Chemical  So¬ 
ciety,  Volume  IT)  describes  experiments  made  upon 
dogs  fed  with  biscuit  prepared  from  alum  baking  powder. 
Sickness  and  vomiting  followed  by  constipation  were  well 
marked  in  each  case  where  five  dogs  were  experimented 
upon.  Three  dogs  fed  with  biscuit  made  with  the  same 
amount  of  cream  of  tartar  powder  ate  well  and  were  in 
no  way  affected.  Also  reports  digestion  very  long  delayed 
or  entirely  prevented. 

Henry  B.  Cornwall.  “Composition  and  Comparative 
Healthfulness  of  the  Baking  Powders  sold  in  this  State.” 
Reports  of  the  Dairy  Commissioner  of  the  State  of  New 
Jersey,  1888,  Trenton,  1889. 

“  *  *  *  Not  even  the  boldest  advocate(s)  of  alum  pow¬ 
ders  have  denied  the  injurious  tendencies  of  soluble  alu¬ 
minum  compounds  in  the  bread.” 

******* 

“In  the  writer’s  opinion,  the  presence  of  alum  in  baking 
powders  is  objectionable,  since,  under  certain  conditions, 
it  may  exert  an  injurious  effect  on  the  digestion.  The 
effects  may  not  be  very  marked  in  the  case  of  any  individual 
consumer,  but  that  they  can  be  induced  to  a  greater  or  less 
extent,  seems  to  be  well  established.”  (Resp.  Ex.  220, 
pages  82-92.) 

Witnesses  Who  Testified  at  Hearings. 

Dr.  Anthony  McGill,  retired  member  of  the  Health  De¬ 
partment,  Canadian  Government,  Fellow  of  Royal  Society, 
Fellow  of  the  Society  of  Chemical  Instruction,  American 
Chemical  Society,  American  Association  for  advancement 
of  Science,  and  many*other  societies.  He  testified  as  to  his 
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long  experience  as  a  health  officer  and  identified  the  various 
bulletins  issued  by  the  Canadian  Health  Department  known 
as  the  “Laboratory  of  the  Inland  Revenue  Department.” 
Reports  experiments  made  by  himself : 

“The  inhibitive  effect  of  alum  upon  gastric  digestion  is 
well-established  and  the  great  insolubility  of  desic- 
145  cated  alum  compels  the  inference  that  alum  as  such 
remains  in  the  bread,  in  all  cases  where  an  alum 
baking  powder  has  been  used.” 

In  1889  in  published  Bulletin,  I  expressed  my  conviction, 
based  on  experimental  evidence  at  that  time  available,  that 
alum  in  baking  powder  is  dangerous  to  health.  The  large 
mass  of  evidence  which  has  accumulated  since  has  more 
strongly  convinced  me  of  the  correctness  of  that  opinion. 
A  disturbance  of  gastric  digestion  would  seem  to  be  in¬ 
evitable. 

“It  is,  moreover,  capable  of  entering  into  combination 
with,  and  thus  rendering  unavailable  for  nutrition,  any 
otherwise  available  phosphates  which  food  may  contain. 
This  is  probably  the  worst  office  served  by  the  alumina 
introduced  into  the  digestive  system  as  alum  powder.  The 
sulphate  of  soda  is  a  powerful  drastic  purgative  in  doses 
of  half  an  ounce,  calculated  upon  the  crystallized  salt, 
and  corresponding  to  0.22  ounce  of  the  anhydrous  salt.” 
(Resp.  Ex.  175,  pages  12-15.) 

Philip  B.  Hawk  (Rec.  1711),  in  1921  and  early  part  of 
1922,  conducted  some  experiments.  Used  rats  which  were 
fed  on  biscuits  made  with  alum  baking  powder  and  another 
group  with  biscuits  made  from  tartrate  baking  powder. 
He  testifies: 

“We  had  in  all  36  rats,  dividing  them  into  six  groups 
of  six  each.  Three  groups  of  six  rates  each  were  fed  on  the 
alum  biscuits,  and  three  groups  of  six  rats  each  were  fed  on 
the  tartrate  biscuits.  We  found  in  a  general  way  that  the 
rats  eating  the  alum  biscuits  grew  less  rapidly  and  satis¬ 
factorily  than  did  the  rats  eating  the  tartrate  biscuits. 
We  found  that  the  rats — they  were  all  females — became 
pregnant  sooner  on  the  tartrate  powders  and  they  gave 
birth  to  more  litters  and  to  a  larger  number  of  individual 
rats  in  those  litters.  Of  the  eighteen  alum  rats,  only  eight 
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became  pregnant,  whereas  ten  of  the  tartrate  rats  became 
pregnant.  Of  the  progeny  there  were  54  from  the  alum 
experiments  and  7b  from  the  tartrate  experiments.  My 
interpretation  of  these  results  was  that  the  feeding 

146  of  biscuits  made  with  alum  baking  powder  interfered 
with  the  growth  of  individual  rats,  caused  delay  in 

pregnancy  and  the  bearing  of  fewer  young.”  (Resp.  Ex. 
328  and  Rec.  1714.) 

Clarence  A.  Smith,  who  assisted  Hawk  in  the  experiment 
above,  testitied  that  the  fecundity  of  the  tartrate  rats  was 
over  40%  greater  than  that  of  the  alum  rats.  The  young 
tartrate  rats  grew  somewhat  more  rapidly  than  did  the 
alum  rats.  (Rec.  1750.) 

Dr.  William  J.  Gies,  Member  of  the  Faculty,  Medical 
College,  Columbia  University.  Graduate  of  Vale  Uni¬ 
versity.  Special  Student  of  Physiological  Chemistry.  Since 
1903  or  1904  has  devoted  particular  attention  to  the  matter 
of  aluminum,  its  physiological  and  like  effects. 

Four  experiments,  using  young  growing  Albino  rats, 
were  made  under  the  supervision  of  Dr.  William  J.  Gies, 
assisted  by  Doctors  Maxwell  Karshan  and  Hattie  Heft,  all 
of  whom  testified  at  the  hearings  substantially  as  follows: 

Four  groups,  each  group  containing  six  to  eight  rats, 
were  selected  for  experiments  on  growth.  Biscuit  leavened 
with  yeast,  phosphate  baking  powder,  tartrate  baking  pow¬ 
der,  alum  baking  powder  were  used,  and  with  the  exception 
of  the  leavening  agency  used  in  the  biscuit,  the  food  of  the 
animals  in  each  group  was  identical.  The  diet  from  Mon¬ 
day  to  Saturday  inclusive  consisted  exclusively  of  biscuit. 
Cheese  and  cabbage,  but  no  biscuit,  were  fed  each  Sunday. 
The  experiment  lasted  from  February  to  October,  1920. 
The  diet  was  undoubtedly  deficient  in  nutritive  value,  but 
all  the  animals  fared  alike. 

At  the  end  of  55  days,  the  yeast  rats  had  gained  106 
grams,  tartrate  97,  phosphate  95  and  alum  76.  All  of  the 
animals  seemed  to  be  normal  throughout  the  experiment  ex¬ 
cept  those  of  the  alum  group.  Mild  diarrhea  was  occasion¬ 
ally  apparent  with  the  alum  group.  Five  or  six  rats  of  the 
alum  group  exhibited  marked  symptoms  of  aluminum 

147  poison,  namely,  discoordinated  movements,  tremor 
and  awkwardness  in  the  use  of  the  hind  legs.  These 
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symptoms  gradually  diminished  in  severity,  but  four  or  five 
days  later  tremor  and  paralytic  conditions  reappeared, 
followed  by  weakness  and  vomiting.  This  was  followed  by 
gradual  recovery  during  the  following  six  days.  Unmis¬ 
takable  symptoms  or  direct  aluminum  poisoning  occurred 
as  noted,  and  must  be  ascribed  to  the  use  of  biscuit  made 
with  ordinary  yet  typical  alum  baking  powder. 

In  a  second  experiment,  36  female  rats  were  divided  into 
four  groups,  the  food  being  the  same  as  in  the  former  ex¬ 
periment  except  that  yeast  was  not  used  and  a  phosphate 
powder  introduced  in  its  place.  The  gain  in  weight  of  the 
various  groups  after  63  days  was  phosphate  (b)  rats  56 
grams,  tartrate  52,  phosphate  (a)  46  and  alum  25,  which 
showed  a  striking  deficiency  in  the  nutritive  quality  of  the 
alum  biscuits.  The  deficiency  of  the  alum  biscuits  was 
clearly  a  matter  of  positive  poisonous  quality.  The  rats 
in  the  alum  group  ate  less  per  day  than  the  rats  of  any 
other  group  although  the  same  quantity  of  food  was  before 
them.  No  observed  symptoms  of  acute  toxicity  in  this 
experiment. 

These  rats  were  carried  into  a  third  experiment,  the  pur¬ 
pose  of  which  was  to  study  the  effect  of  alum  baking  powder 
compared  with  phosphate  and  tartrate  baking  powder  on  re¬ 
production,  fecundity  and  normality  of  the  offspring.  Feed¬ 
ing  continued  as  before.  The  results  were,  fecundity  of  rats 
in  the  alum  group  was  lower  in  degree  than  that  of  the  rats 
in  the  other  three  groups.  Only  four  of  the  six  rats  in  the 
alum  group  gave  birth  to  litters,  one  of  the  six  dying  preg¬ 
nant,  the  other  non-pregnant.  All  the  rats  of  the  other 
three  groups  bred  normally  and  survived  in  good  condition. 
The  offspring  of  the  rats  of  the  alum  group  were  smaller 
in  number  per  litter,  smaller  in  size  at  birth  and  smaller  in 
size  at  the  age  of  one  month.  It  is  obvious  that  the  diet  of 
the  alum  biscuits  markedly  interfered  with  the  normal  off¬ 
set,  progress  and  outcome  of  pregnancy  and  noticeably  im¬ 
paired  the  nutrition  of  the  offspring  of  otherwise  healthy 
and  prolific  Albino  rats. 

A  fourth  experiment,  duplicated  in  everything  except  that 
this  was  conducted  on  male  rats.  At  the  end  of  the 
148  58th  day,  tartrate  rats  gained  93  grams,  phosphate 
(b)  88,  phosphate  (a)  82  and  alum  53.  No  observed 
symptoms  of  acute  toxicity.  Alum  rats  less  active  and  more 
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somnolent.  The  relative  ineffectiveness  of  the  biscuit 
leavened  with  alum  baking  powder  was  due  to  direct  toxic 
action, — not  the  deficiency  of  nutriments  in  the  biscuits. 
This  direct  toxic  action  was  one  or  more  soluble  aluminum 
compounds  or  sulphate  by-products  or  both.  (Resp.  Ex. 
327  for  full  report.) 

Dr.  Victor  C.  Vaughan,  Ann  Arbor,  Michigan.  Graduate, 
University  of  Michigan.  Doctor  of  Philosophy.  Doctor  of 
Medicine,  LL.D.  Forty-five  years  a  teacher  in  the  Uni¬ 
versity  of  Michigan.  Dean  of  Medical  Faculty  from  1891 
to  1921.  Studied  in  University  of  Berlin.  Studied  in  Lab¬ 
oratories  and  Clinics  in  London,  Paris,  Vienna,  and  Rome, 
as  well  as  Berlin.  Began  teaching  toxicology  in  1876.  Has 
made  a  special  study  of  poisons  and  their  effect  upon  man 
and  animals.  Member  of  the  Typhoid  Commission  ap¬ 
pointed  by  the  Government  after  the  Spanish- American 
war.  Was  in  charge  of  communicable  diseases  in  the  United 
States  during  the  World  War  with  the  rank  of  Colonel. 
Received  distinguished  service  medal  and  made  a  member 
of  the  Legion  of  Honor  of  France  for  his  services.  Has 
served  on  many  public  health  boards.  Member  of  the  Na¬ 
tional  Academy  of  Science,  and  many  other  associations. 

“A  poison  is  a  substance  of  a  definite  chemical  composi¬ 
tion,  which  by  virtue  of  its  constitution  is  capable,  when 
brought  in  contact  with  the  tissues  of  the  body,  of  modify¬ 
ing  the  cellular  activity  of  one  or  more  organs  to  such  an 
extent  as  to  impair  health  and  possibly  to  destroy  life. ’ ’ 

‘  ‘  Practically,  alum  is  the  only  salt  of  aluminum  from 
which  poisonous  effects  are  likely  to  result.  This  is  true 
merely  because  alum  is  the  only  soluble  salt  of  aluminum 
that  is  widely  used.  All  salts  of  aluminum  are  poisonous 
when  injected  subcutaneously  or  intravenously.  The  re¬ 
searches  of  Siem,  confirmed  by  those  of  Doelken,  have 
149  demonstrated  that  the  lesions  induced  by  the  sub¬ 
cutaneous  administration  of  salts  of  aluminum,  are 
extensive  and  serious.  In  animals  they  found  the  lesions 
of  ‘metallic  kidney’  and  fatty  changes  in  the  anterior  horns 
of  the  spinal  cord.” 

“In  1909  I  made  some  experiments  on  the  effect  of  alumi¬ 
num  hydrate  upon  gastric  digestion.  This  was  done  in  test 
tubes  in  laboratories,  not  done  in  the  animal  body,  and  I 
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found  that  the  addition  of  aluminum  nitrate  delayed  the 
digestion  of  egg  white  by  the  gastric  juice..  I  found  that  a 
given  gastric  juice,  without  any  alum  in  it  digested  93.9% 
of  the  egg  white  in  a  given  time;  while  with  the  addition  of 
aluminum  hydrate,  it  digested  within  the  same  time,  only 
57.5%.” 

In  1900,  even  before  Dr.  Mallett’s  work,  I  said  that  alumi¬ 
num  must  be  absorbed  and  testifying  before  a  Senate  Com¬ 
mittee  I  testified  that  it  would  be  difficult  for  all  of  the  alum 
to  escape  absorption.  My  conclusion  is  that  the  salts  of 
aluminum  are  harmful  in  the  human  body. 

Many  poisons,  especially  those  administered  by  the  ali¬ 
mentary  canal — and  this  is  true  of  metallic  poisons  as  well 
as  many  others,  are  absorbed  into  the  circulation.  In  fact, 
they  must  be  absorbed  before  they  can  act  as  systemic 
poisons.  Perfectly  insoluble  substances,  of  course,  would 
not  be  absorbed.  Even  metallic  arsenic  is  not  poison  until 
it  is  converted  into  the  oxide.  Metallic  copper  is  not  a  poi¬ 
son  unless  it  is  very  finely  divided,  in  which  case  it  may  be 
digested  with  the  gastric  juice,  and  so  on. 

I  say,  most  of  these  poisons  by  absorption  are  carried  by 
the  blood  and  the  lymphs  to  every  part  of  the  body,  or  to 
various  parts  of  the  body.  It  does  not  have  to  go  to  every 
part  of  the  body,  and  they  have  opportunity  to  be  brought 
in  contact  with  all  the  features  of  the  body;  and  as  I  have 
stated  here  in  this  definition,  they  have  their  selective  ac¬ 
tion;  they  will  combine  with  certain  tissues,  other  tissues 
they  will  not  combine  with.  They  may  add  something  for¬ 
eign  ;  and  they  may  take  something  away ;  they  may 
150  merely  rearrange  the  structure  of  the  living  tissue. 

By  either  one  of  these  means,  they  may  harm  the 
tissue.  Then  the  body  strives  to  get  rid  of  these  things  by 
eliminating  them  and  pouring  them  back  into  the  intestines, 
and  they  may  then  be  reabsorbed  again,  and  may  go  around. 

The  point  I  want  to  make  is  that  if  you  could  prove  that 
every  particle,  iota,  of  this  substance,  administered  by 
mouth,  is  eliminated  by  the  feces,  through  the  feces,  or  with 
the  feces,  it  would  not  show  that  it  had  not  poisoned  the 
animal.  A  man  may  die  from  arsenical  poison,  and  after 
his  death  no  arsenic  found  in  his  body.  The  poisoning  is 
accomplished  while  this  substance  is  traveling  around.  The 


124 


ROYAL  BAKING  POWDER  COMPANY  VS. 


tendency  of  the  blood  is  to  eliminate,  in  part  at  least,  all 
poisons,  into  the  alimentary  canal ;  that  is  the  way  of  get¬ 
ting  rid  of  it;  and  the  same  thing  is  true  of  typhoid  bacilli, 
and  of  various  other  poisons. 

Q.  Now,  Doctor,  in  the  testimony  to  which  you  have  re¬ 
ferred  as  having  been  given  by  you  in  the  year  1900,  be¬ 
fore  the  Senate  Committee  of  Manufacturers,  at  a  hearing 
in  Washington,  did  you  come  to  the  conclusion  as  a  result 
of  your  studies  and  experiments  up  to  that  time  that  the 
salts  of  aluminum  are  harmful  in  human  food?  A.  That 
was  my  conclusion,  yes. 

Q.  And  did  you  come  to  the  further  conclusion  that  alum 
baking  powders  were  not  healthful,  and  not  wholesome 
when  used  in  the  preparation  of  human  food  ?  A.  I  did. 
(Rec.  pp.  2289-2306.) 

Albert  P.  Matthews  (Rec.  4659).  Chemist  Member  of 
many  American,  English  and  French  Biological  Chemist 
Societies.  Has  particularly  studied  the  toxicity  of  various 
metals;  also  noil-metallic  elements.  Was  a  member  of  the 
Commission  which  examined  the  effects  of  saltpeter 
151  on  the  health  of  human  beings;  the  other  members 
being  Professors  Chittenden,  Abel,  Edsall  and  an¬ 
other.  (Rec.  4661.) 

Q.  What,  in  your  opinion,  are  the  effects  of  the  alumi¬ 
num  residues  as  they  occur  in  biscuit  prepared  with  alum 
phosphate  baking  powder  upon  the  digestion,  metabolism 
and  health  of  menf  A.  They  will  check  somewhat  the  rate 
of  digestion  in  the  stomach  by  combining  with  the  peptic 
ferments  and  possibly  with  the  proteins  during  their  di¬ 
gestion.  In  the  intestinal  tract  the  aluminum  of  these 
residues  will  combine  with  and  check  the  action  of  the 
various  digestive  enzymes  and  in  this  way  slow  the  rate  of 
digestion  not  only  of  the  proteins  but  of  the  fats  and  car¬ 
bohydrates  as  well. 

Probably  a  more  serious  result  will  be  that  it  will  unite 
with  various  essential  constituents  of  the  food  present  in 
small  quantities,  substances  called  food  accessories  sub¬ 
stances  or  vitamines  and  these  substances  will  be  thereby 
so  changed  as  no  longer  to  exert  their  usual  action  on  the 
bodv. 
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In  animals,  and  their  restrictive  diet  having  barely  suffi¬ 
cient  of  these  substances  to  support  the  life  of  its  tissues,  a 
very  serious  condition  will  be  produced  in  the  alimentary 
canal,  owing  to  the  lack  of  these  essential  substances. 

This  condition  will  be  very  similar  to  the  conditions  de¬ 
scribed  by  Chittenden  and  Underhill  as  a  pelagrous  condi¬ 
tion.  There  will  be  hemorrhagic  condition  of  the  intestine 
with  ulceration  of  the  duodenum  and  at  times  of  the 
stomach  also. 

The  aluminum  from  such  residues  after  absorption  into 
the  blood  and  lymph  will  exert  the  usual  action  of  aluminum 
salts  on  the  tissues  and  organs  of  the  body,  this  action  be¬ 
ing  more  or  less  severe  depending  on  the  quantity  of  alumi¬ 
num  absorbed. 

152  Regardless  of  absorption,  aluminum  can  exert  an 
irritating  action  on  the  mucosa  of  the  gastrointes¬ 
tinal  tract  without  absorption  and  in  the  manner  already 
stated  it  may  exert  the  deleterious  action  on  the  food,  so 
changing  its  quality  as  no  longer  to  exert  the  nourishing 
effect  it  would  have  exerted  in  the  absence  of  aluminum. 
(Rec.  46G4.) 

Himebaugh,  Remington,  Seibert  and  Heilburn  testified  to 
and  demonstrated  the  precipitating  action  of  aluminum 
compounds  in  their  coagulating  effects  upon  red  blood  cells, 
sea  urchin  eggs  and  living  tissues.  (Himebaugh  Resp.  Ex. 
232-237;  Remington  Rec.  2577-2594;  Seibert  Rec.  2813-2818; 
Iieilbrun  Rec.  2549-50.)  There  is  no  doubt  of  the  precipi¬ 
tating  action  of  aluminum  compounds. 

Tests  of  the  digestibility  of  alum  biscuit  and  alum  phos¬ 
phate  biscuit  in  comparison  with  control  biscuit  (sodium 
and  sulphate)  demonstrated — 

Pancreatic — Fat  Digestion. 

Alum — 63.1%  and  67.7%  of  the  control. 
Alum-phosphate  50%  and  64.8%  of  the  control. 

Protein  Digestion. 

Alum — 70%  and  72.7%  of  the  control. 

Alum-pliosphate  78.8%  and  86%  of  the  control. 

(Hammett  Rec.  2563-4573;  Dingwall,  Rec.  4615; 

Resp.  Exs.  347-355.) 
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Harry  Gideon  Wells,  Professor  of  Pathology,  University 
of  Chicago.  Member  of  Facility  since  1901.  Director  of 

o  W 

Medical  Research,  Sprague  Memorial  Institute,  Chicago. 


Testifies  to  the  importance  of  the  studies  of  plant  and 


lower  forms  of  animal  life  in  order  to  obtain  exact  infor¬ 


mation  concerning  disease.  Results  obtained  from  study 
of  even  single  cell  and  tissues  may  and  have  been 
153  transferred  to  problems  in  the  human  body  and  con¬ 
stitute  practically  the  basis  of  modern  medicine. 
Classifies  aluminum  compounds  as  protoplasmic  poisons. 
The  fundamental  element  of  all  cells  is  protoplasm,  which 


in  its  essential  characteristics  and  behavior  is  similar  in  all 


living  forms.  1  base  this  opinion  upon  knowledge  of  the 
literature,  reports  of  investigators,  observation  of  experi¬ 
ments,  upon  evidence  in  the  literature  concerning  the  effect 
of  alum  compounds  upon  men,  upon  testimony  of  scientific 
investigators  given  before  this  Board  and  upon  my  own  ob¬ 
servations.  Without  exception,  as  far  as  I  have  been  able 
to  find,  these  investigators  have  all  observed  that  the  effect 
of  these  compounds  upon  the  living  cells  was  deleterious 
even  when  the  aluminum  compounds  were  present  in  re¬ 
markably  small  quantities.  The  growth  of  algae  is  either 
prevented  or  checked.  Bacteria  was  found  to  be  inhibited 
or  checked.  Animal  forms,  such  as  the  egg  of  the  sea 
urchin,  has  been  reported  to  be  affected  so  that  the  cells 
which  have  been  fertilized  cannot  continue  to  multiply  or 
when  aluminum  is  applied  before  fertilization  is  attempted, 
fertilization  will  not  take  place. 

Whenever  the  living  cells  of  the  lower  animal  or  plants 
come  in  contact  with  aluminum  compounds,  those  cells  are 
injured  or  killed,  depending  upon  the  concentration. 

There  are  cases  reported  in  the  literature  of  death  fol¬ 
lowing  the  taking  of  30  grams,  approximately  one  ounce,  of 
aluminum  in  solution.  The  use  of  aluminum  compounds  in 
surgery  has  been  abandoned  largely  because  of  the  inju¬ 
rious  effect  upon  human  tissues.  The  administration  of 
soluble  compounds  of  alum  by  mouth  is  followed  by  evi¬ 
dence  of  irritation  to  the  gastro  intestinal  tract.  Daily 
doses  of  aluminum  salts  in  quantities  of  20  to  28  miligrams 
per  day  to  dogs,  cats,  and  other  animals  leads  to  inflamma¬ 
tion  of  the  lining  of  the  digestive  tract,  especially  the  in- 
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testines.  When  injected  into  the  tissue  so  that  it  comes 
in  contact  with  living  cells,  it  is  found  to  be  a  virulent 
poison.  Aluminum  has  been  found  to  produce  injury, 
154  especially  to  the  kidney ;  in  the  observations  of  physi¬ 
cians,  aluminum  compounds  taken  by  men  not  only 
produce  injury  to  the  digestive  tract,  but  injury  to  the 
nervous  tissue. 

Aluminum  compounds,  if  in  solution,  may  pass  into  the 
blood  stream  by  diffusion  through  the  cells  of  the  digestive 
tract.  This  diffusion  may  take  place  in  any  part  of  the 
digestive  tract  from  the  lips  to  the  anus  so  that  the  whole 
of  the  digestive  tract  may  be  affected.  They  may  pass  into 
the  blood  along  with  fats.  The  moment  an  aluminum  com¬ 
pound  has  passed  through  or  into  the  wall  of  the  intestine 
bevond  the  surface  and  entered  the  blood  vessels  of  the  in- 
testinal  wall,  it  will  come  in  contact  with  the  red  corpuscles 
and  cause  those  corpuscles  to  aggregate  or  clump  and  have 
opportunity  to  produce  this  injurious  effect  exactly  the 
same  as  if  the  aluminum  compound  had  been  injected  into 
the  blood  directly.  The  tendency  to  aggregate  is  a  serious 
matter  since  the  aggregated  corpuscles  cannot  pass  through 
the  capillaries  of  the  body,  and  tends  to  clog  them  up.  Ex¬ 
periments  have  shown  that  when  metallic  substances  act 
upon  red  corpuscles  to  produce  such  changes  in  the  cor¬ 
puscles,  the  corpuscles  become  more  fragile,  break  up  more 
readily  and  lead  to  anemia  or  the  reduction  in  the  number 
of  red  corpuscles  in  the  blood. 

Tt  is  possible  for  all  the  poison  that  is  taken  by  mouth  to 
be  recovered  in  the  discharges  from  the  bowel  and  yet  pro¬ 
duce  evidence  of  poison  in  remote  parts  of  the  body. 

Aluminum  compounds,  being  protoplasmic  poisons,  will 
poison  the  endothelial  (cells)  of  the  digestive  tract  (these 
are  the  cells  which  line  the  digestive  tract  and  come  in  im¬ 
mediate  contact  with  food  and  drink).  They  not  only  have 
the  function  of  lining  the  tract,  but  a  very  important  func¬ 
tion  in  protecting  the  rest  of  the  body.  Poisons  of  great 
potency  might  enter  the  digestive  tract  in  large  quantities 
and  be  prevented  from  causing  any  harm  to  remote  tissues 
as  long  as  these  endothelial  (cells)  are  uninjured,  but  if  in¬ 
jured,  this  defense  is  lost. 
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It  is  my  opinion  that  the  primary  result  of  the  introduc¬ 
tion  into  the  digestive  tract  of  aluminum  compounds 

155  would  impair  the  protective  lining  of  the  intestine  and 
thereafter  the  effects  upon  the  other  cell  growth  of 

the  body,  including  the  blood  cells,  would  be  cumulative.  It 
is  the  general  characteristic  of  metal  poisons  that  their 
effect  is  cumulative. 

Now  with  these  cumulative  poisons,  the  effects  fail  of 
repetition  frequently  because  they  have  to  some  extent  im¬ 
paired  the  functions  of  the  body.  Its  resistance  to  other 
unrelated  injury  is  reduced  and  consequently  they  suffer 
more  from  these  injuries  than  an  otherwise  normal  person 
would,  and  the  damage  is  attributed  to  this  new  cause  which 
has  nothing  to  do  with  their  chronic  metallic  poison. 

These  results  may  occur  because  of  large  doses  but  they 
may  come  from  small  doses  of  aluminum  compounds  admin¬ 
istered  over  a  considerable  period.  A  small  quantity  act¬ 
ing  for  a  long  time  may  produce  results  quite  as  marked 
as  a  larger  quantity  acting  for  a  shorter  space  of  time. 

The  resistance  of  the  intestinal  wall  to  bacteria  would  be 
reduced  and  they  would  get  a  foothold  and  begin  to  grow 
there  when  they  could  not  do  so  in  a  normal  intestinal  wall. 

There  are  two  effects  to  be  observed  at  the  introduction 
into  the  human  digestive  tract  of  aluminum  compounds,  the 
direct  effect  of  carrying  the  substance  into  the  circulation, 
and  an  indirect  effect  in  the  intestine  and  in  the  arterial 
tract  rendering  the  human  organism  more  susceptible  to 
disease. 

In  my  opinion,  the  effect  of  aluminum  compounds,  the 
passing  into  (the)  human  system  by  absorption  would  make 
themselves  felt  in  the  reproductive  organs.  The  cells  of 
these  organs  are  particularly  sensitive  to  the  action  of  any 
poisonous  substance  and  often  show  marked  changes  when 
changes  in  other  parts  of  the  body  are  undiscoverable  even 
by  careful  microscopic  studies. 

My  opinion  is  that  aluminum  compounds  are  poisonous 
to  all  forms  of  life,  including  the  higher  animals.  (Rec. 
2846-2878.) 

156  The  following  testimony  introduced  to  establish  the 
harmlessness  of  aluminum  compounds,  appears  in 

the  record: 
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Dr.  C.  \V.  Edmunds  (Dec.  3179),  Professor  of  University 
of  Michigan  Medical  School. 

Investigated  the  scientific  literature  bearing  on  the  ques¬ 
tion  of  whether  the  use  of  aluminum  cooking  vessels  was 
deleterious  to  health.  From  this  literature  he  made  a  com¬ 
pilation  which  was  admitted  as  Commission’s  Exhibit  256 
and  he  concludes  from  such  studv  of  the  literature  that  the 
literature  is  overwhelmingly  in  favor  of  aluminum  cooking 
vessels  being  harmless  to  health. 

Dr.  E.  E.  Smith  testifies  as  to  citations  from  Langworthy 
&  Austin,  Myers  and  Voegtlin,  showing  the  presence  of 
aluminum  in  natural  foods  such  as  corn,  beans,  sweet  pota¬ 
toes,  peas,  carrots. 

Clifton  Evans  (Pec.  3265),  Captain  of  the  Guard  and 
Warden  of  the  Penitentiary,  Little  Rock,  Ark.,  and  Paul  L. 
Mahoney  (Rec.  3233),  Physician,  Arkansas  State  Peniten¬ 
tiary,  testifies  as  to  the  general  fine  health  of  the  three  col¬ 
ored  and  three  white  men  who  partook  of  the  regular  peni¬ 
tentiary  diet  in  which  they  received  food  prepared  with 
alum  phosphate  baking  powder  about  twice  daily,  corn  bread 
for  lunch  and  biscuits  for  supper,  and  testified  that  they 
lived  under  regular  habits,  regular  sleeping,  regular  eating, 
good  food  and  regular  routine  work  which  has  a  tendency 
to  keep  them  in  good  physical  condition.  Has  never  seen 
a  case  of  anemia  though  he  has  been  working  in  connection 
with  the  inmates  of  the  penitentiary  for  five  or  six  years. 
Never  had  any  complaint  from  these  men  (referring  to  the 
eight  subjects)  as  to  stomach  trouble. 

Dr.  H.  A.  McGuigan.  (Rec.  3570.) 

“  There  is  no  evidence  whatsoever  to  show  that  they  are 
poisonous  or  of  any  poisonous  properties  when  given  by 
mouth  and  no  evidence  in  the  literature  or  record  in  this 
case  shows  that  they  are  deleterious  to  health.” 

157  This  statement  might  carry  weight  with  one  who 
had  not  heard  or  read  the  evidence,  but  to  such  a  one 
it  must  appear  to  be  a  statement  either  made  with  reckless 
disregard  of  the  evidence  in  the  record,  or  made  without 
knowledge  of  the  record.  It  can  at  best  only  be  regarded 
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as  a  method  of  stating  that  in  t lie  opinion  of  the  witness, 
alum  as  used  in  baking  powder  is  not  poisonous. 

“It  has  never  been  proven  that  aluminum  salts  are  poi¬ 
sonous,  except  in  very  large  doses,  so  large  that  they  would 
not  be  encountered  in  any  ordinary  work.”  (Rec.  3558.) 

The  witness’  statements  upon  cross  examination  were 
irreconcilably  in  conflict.  In  his  own  textbooks,  written  by 
him  and  which  he  endorses  as  still  being  his  views,  he  says: 

“Aluminum  is  classed  with  the  heavy  metals  which  exert 
their  action  in  the  form  of  soluble  salts  in  two  ways: 

(a)  Local  action ,  due  to  combinations  with  proteins  which 
classify  aluminum, 

With  ferric  chloride  as  styptic 

To  the  salts  of  lead,  bismuth,  zinc  and  mercury  as 
astringent. 

(b)  General  action ,  as  absorption  in  which  there  is  little 
difference  in  the  metals.  Local  absorption  exerting  a  con¬ 
stricting  action  on  the  local  vessels. 

“When  taken  internally,  the  action  is  due  to  chemical  local 
action  on  the  stomach  and  intestine — the  acid  liberated  upon 
the  unit  of  metal  and  protein  penetrating  to  the  tissue  with 
an  astringent  effect.  The  local  reactions  are  loss  of  appe¬ 
tite,  pain  and  discomfort,  nausea,  vomiting,  purging,  con¬ 
gestion,  hemorrhages  resulting  from  irritant  and  corrosive 
action,  ulcers,  may  result  from  bacterial  action  on  dead 
tissue.”  (Rec.  3678-3684.) 

158  Dr.  Ernest  E.  Smith,  Specialist  in  Research  on 
Nutrition,  criticized  the  want  of  protein  in  the  food 
given  to  the  rats  in  the  Gies  experiments.  He  advanced 
the  opnion  that  the  rats  had  deficient  nutrition  on  that 
account.  Claimed  an  excessive  amount  of  baking  powder 
was  used  in  the  preparation  of  the  food,  that  it  might  have 
given  rise  to  a  bitter  taste. 

Speaking  of  the  amount  of  aluminum  claimed  to  have 
been  absorbed  in  the  experiments  of  Dr.  Balls,  says: 

“The  body  is  perfectly  capable  of  taking  care  of  it  and 
aluminum  is  not  a  cumulative  substance  in  the  body;  it 
does  not  accumulate.  If  there  are  traces  there,  it  is  read- 
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ily  passed  off  and  is  not  in  a  condition  where  it  will  do  any 
injury  as  far  as  we  have  been  able  to  learn.’ 9 

####*#• 

This  inert  nature  of  aluminum,  while  not  in  itself  a 
guarantee  of  harmlessness,  is  nevertheless  so  far  as  it 
goes,  a  factor  of  safety  to  the  body. 

******* 


The  aluminum  hydroxide  is  comparatively  inert.  Alu¬ 
minum  hydroxide,  the  residue  from  straight  SAS  baking 
powder,  so  far  as  it  goes  into  solution  in  the  stomach, 
does  tend  doubtless  to  combine  with  the  food  phosphates 
and  proteins.  However,  the  very  fact  that  such  combina¬ 
tion  is  of  a  protective  nature,  since  when  so  combined  the 
aluminum  is  already  inert  and  can  exert  no  irritating  ac¬ 
tion,  as  to  whether  the  aluminum  protein  compounds  re¬ 
main  in  solution  or  are  at  once  precipitated,  opinions  differ. 
There  is  reason  to  believe  that  excess  of  protein  tends  to 
hold  such  compounds  in  solution,  at  least  to  a  certain 
extent. 

I  found  in  my  experiments  where  I  investigated  the 
gastric  juice,  that  there  was  a  greater  acidity.  I  would 
not  say  I  concluded  that  it  was  due  to  the  residue  of  the 
baking  powder. 

159  I  thought  I  observed  that  there  was  a  slight, 
though  uniform,  increase  in  acidity  caused  by  the 
baking  powder  residue  as  distinguished  from  the  control. 

If  aluminum  is  injected  into  the  blood,  it  is  quite  pos¬ 
sible  that  the  aluminum  will  be  taken  up  by  the  cells.  It 
is  quite  possible  that  the  aluminum  would  get  into  the  cells 
even  though  it  formed  a  compound  with  the  protein  matter 
of  the  serum.  In  my  opinion,  the  circulation  of  the  alumi¬ 
num  would  follow  the  route  of  the  circulation  of  iron,  and 
I  would  expect  the  body  to  handle  the  traces  of  aluminum 
precisely  as  it  handles  the  same  amounts  of  iron  that  are 
absorbed  and  used  by  it  by  making  use  of  the  same  pro¬ 
tection  against  any  untoward  action  of  aluminum  as  it 
makes  against  any  untoward  action  of  iron. 

So  far  as  I  have  been  able  to  form  any  opinion,  it  is  my 
opinion  that  aluminum  compounds  as  ordinarily  eaten  in 
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food  are  not  absorbed,  with  the  reservation  that  it  is  quite 
possible  that  in  forced  feeding  of  aluminum  compounds 
there  may  be  a  slight  absorption.  I  mean  in  considerable 
excess  of  the  amounts  that  would  be  taken  under  ordinary 
conditions.  Yet  I  am  not  sure  and  I  do  not  think  that  it 
has  been  proved  that  irrespective  of  the  occurrence  of 
aluminum  in  baking  powder  residues,  there  is  not  some 
absorbed  and  distributed  in  the  human  body  as  a  normal 
process.  I  do  not  think  the  direct  evidence  on  that  is  con¬ 
clusive  but  so  far  as  we  are  able  to  demonstrate,  alumi¬ 
num  seems  to  me  (on  the  evidence  so  far  at  hand) — alumi¬ 
num  absorption  is  an  exceptional  occurrence,  and  that  the 
reason  for  its  occurrence,  if  it  does  occur  at  all,  is  due  to 
the  ingestion  of  excessive  amounts  of  aluminum  salts.” 

After  the  Gies  experiments,  Dr.  Smith  conducted  some 
experiments  in  feeding  rats,  using  a  diet  which  included 
aluminized  food.  Concerning  this  experiment  there  is  vo¬ 
luminous  testimony,  but  as  the  experimenter  in  the  reports 
of  his  experiments  used  a  standard  for  measuring  growth 
different  from  the  standard  used  by  all  other  experiment¬ 
ers,  and  used  a  different  standard  in  reporting  the 
160  different  groups,  it  has  been  found  impossible  to 
give  a  detailed  presentation  of  this  experiment. 
However,  I  think  it  mav  be  fairly  stated  that  the  result 
of  the  experiment  showed  that  the  rats  fed  upon  a  food 
containing  alum  baking  powder  showed  a  definite  and  uni¬ 
form  lower  rate  of  growth  than  the  rats  in  the  control 
groups,  but  it  is  also  thought  that  it  is  a  fair  inference 
from  Dr.  Smith’s  testimony  that  he  himself  drew  the  con¬ 
clusion  from  his  experiment  that  the  alum  rats  showed  no 
illness  or  diarrhea  and  that  he  found  nothing  in  his  ex¬ 
periment  which  would  indicate  toxic  action  of  the  alumi¬ 
num  residues  from  the  baking  powder. 

Dr.  Russell  H.  Chittenden,  Director,  Sheffield  Scientific 
School  of  Yale.  Professor  Emeritus  of  Physiological 
Chemistry,  Yale.  Director  and  Lecturer,  Department  of 
Physiological  Chemistry,  Columbia  University,  1898-1903, 
studied  abroad.  American  Academy  of  Science,  American 
Physiological  Society.  American  Society  of  Biological 
Chemistry  and  many  other  societies. 

Was  a  member  of  the  Committee  which  served,  War 
Department,  in  investigating  the  so-called  Embalmed  Beef 
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Inquiry  after  the  Spanish-American  War.  During  the 
World  War  represented  the  United  States  on  the  Inter¬ 
allied  Scientific  Food  Commission  of  France,  Italy  and 
Great  Britain.  Member  of  the  Referee  Board  of  Consult¬ 
ing  Scientists  appointed  to  such  board  by  President  Roose¬ 
velt  in  1908.  This  board  was  in  active  service  from  1908 
to  1914. 

Witness  describes  his  connection  with  the  Remsen  Board. 

I  should  not  think  that  small  fractions  of  a  milligram  or 
even  a  milligram,  if  actually  present  in  the  blood,  would 
have  any  real  significance  even  if  experiments  did  indicate 
minute  traces  of  aluminum  in  the  blood,  I  should  not  con¬ 
sider  that  in  itself  would  indicate  any  deleterious  effect. 
If,  however,  they  are  combined  with  other  results,  then 
they  might  put  the  two  together  and  such  a  result  would 
be  significant. 

Aluminum  so  far  as  we  know,  is  not  a  necessary  constit¬ 
uent  of  the  human  body,  while  iron  is. 

161  Not  everything  that  is  soluble  is  absorbed,  so  that 
the  mere  facts  of  a  substance  being  in  solution  does 
not  necessarily  mean  that  it  will  be  absorbed  in  the  gastro¬ 
intestinal  tract. 

I  should  like  to  have  on  the  record  a  clear  statement  as 
to  my  position  with  regard  to  alum  or  alum  solution  and  I 
have  taken  the  statement  from  Dr.  Cuslmy ’s  book  on  Pliar- 
macology  and  Therapeutics,  the  8th  Edition,  1924,  page 
670.  Professor  Cusliny  is  the  professor  of  Pharmacology 
in  the  University  of  Edinburg  and  is  one  of  the  foremost 
on  the  subject  of  pharmacology  and  therapeutics  and  the 
statements  I  want  to  read  express  practically  my  own 
opinion  with  regard  to  the  action  of  alum  in  alum  solutions 
as  distinguished  from  residues  in  baking  powder. 

‘ 4  Alum  solutions  have  a  substantial  astringent  taste  and 
in  small  quantities  induce  no  symptoms  except  as  dryness 
to  the  mouth  and  throat.  Larger  doses  act  as  gastric  irri¬ 
tants  and  cause  nausea  and  vomiting  and  in  extreme  cases, 
poisoning. 

i  1  Even  the  larger  quantities,  however,  are  followed  by  no 
symptoms  except  those  of  gastric  intestinal  irritation  and 
inflammation  and  the  long  continued  use  of  alum  does  not 
elicit  any  symptoms  of  chronic  poison. 
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4 ‘The  aluminum  salts  are  only  absorbed  in  small  quan¬ 
tities  from  the  stomach  and  intestines  so  that  no  symp¬ 
toms^)  of  intestinal  poisoning  arises  from  the  internal  use 
of  (the)  salt.” 

Now  this  summarization  of  Dr.  Cushny  is  (a)  perfectly 
accurate  and  well  defined  statement  with  our  knowledge  in 
regard  to  this  matter — the  reaction  of  alum — and  it 

162  fits  in  perfectly  with  my  own  views  as  the  result  of 
my  own  experience  and  experiments  so  that  I  would 

like  to  have  it  on  the  record. 

I  think  very  likely  that  large  quantities  of  (much)  soluble 
alum  compounds  such  as  potassium  aluminum  sulphate  in 
sufficient  doses  you  might  have  inflammation  but  I  have 
never  seen  it. 

I  have  never  known  of  a  death  from  aluminum  poisoning. 
At  least,  I  do  not  recall  any.  There  may  have  been  some 
such  cases.  I  think  it  is  pretty  generally  understood  that 
cases  of  so-called  poison  by  aluminum  are  very  uncommon 
— very  rare  indeed.  I  do  not  know  of  a  single  case  myself. 
I  cannot  recall  a  single  case  in  literature. 

Now,  of  course,  you  can  consider  the  introduction  of  very 
large  doses  of  aluminum,  you  may  consider  it  possible  to 
have  that  fatal  result.  There  is  no  question  at  all  about 
the  injurious  action  of  very  large  doses  of  aluminum  in¬ 
troduced  directly  into  the  circulation  or  introduced  directly 
into  the  gastro-intestinal  tract. 

Q.  Aside  from  all  extreme  cases,  taking  the  ordinary 
case,  is  it  not  quite  certain  that  free  hydrochloric  acid  would 
have  an  opportunity  to  act  upon  any  aluminum  compound 
in  the  stomach  ?  A.  I  think  so,  decidedly,  sooner  or  later. 

Q.  So  that  at  least  in  many  cases  you  would  expect  that 
aluminum  compounds  in  the  stomach  would  be  acted  upon 
by  free  hydrochloric  acid?  A.  I  should,  most  decidedly. 

Q.  And  if  they  were,  what  would  you  expect  to  be  the 
result  in  the  case  of  these  residues  from  baking  powder? 
A.  That  they  would  pass  into  solution  in  some  degree. 

Q.  And  would  you  expect  that  one  of  the  results  would 
be  the  formation  of  aluminum  chloride  ?  A.  It  would 

163  be  possible.  *  *  *  of  course,  it  is  very  difficult 

to  say  “yes”  and  “no”  to  some  of  these  questions, 

but  that  is  quite  a  possibility,  indeed  a  probability. 


•  <  I 
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Q.  You  think  it  is  probable  at  any  rate  that  the  residue 
or  residues  from  alum  baking  powder  baked  in  bread  would 
comprise  aluminum  compounds  soluble  in  hydrochloric 
acid?  A.  More  or  less  soluble  in  hydrochloric  acid.  (Rec. 
3865-4093.) 

A  fair  summary  of  this  witness’  evidence  appears  to  be 
that  the  witness  has  never  seen  evidence  which  convinces 
him  that  aluminum  compounds  as  ingested  in  baking  pow¬ 
ders,  are  harmful. 

In  the  instant  case,  one  set  of  men  standing  high  in  their 
profession  detail  the  experiments  they  have  conducted,  state 
the  conclusions  that  they  have  reached,  and  under  oath  state 
their  opinion — That  aluminum  compounds  as  used  in  baking 
powders  are  harmful  to  health. 

Another  set  of  men  of  equally  high  professional  repute 
also  under  oath,  state — We  have  not  seen  evidence  which 
convinces  us  that  aluminum  compounds  as  used  in  baking 
powders  will  be  injurious  to  health. 

It  fay  be  that,  until  science  has  advanced  farther,  it  will 
mot  bp  possible  to  establish  beyond  a  reasonable  doubt 
whether  aluminum  compounds  as  used  in  baking  powders 
are  harmful  or  are  harmless. 

The  evidence  in  this  record  does  not  prove  that  they  are 
harmless. 

The  evidence  in  this  record  does  prove  that  there  are  sub¬ 
stantial  grounds  upon  which  to  predicate  an  honest  opinion 
that  they  are  harmful. 

164  ,  IX. 

Specification  Three  of  Paragraph  Three  of  the  complaint 
charges,  that  by  direct  written  and  oral  statements  the  re¬ 
spondent  has  falsely  represented  substantially  as  follows: 

4  . 

(a)  That  competitors’  powders  are  poisonous; 

( b )  That  competitors’  powders  are  made  from  ground  up 
aluminum  cooking  utensils ; 

(c)  That  competitors’  powders  do  not  come  within  the 
Pure  Food  Laws; 

(d)  That  competitors’  powders  pucker  up  the  stomach 
In  the  same  manner  that  lump  alum  puckers  the  mouth; 
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(e)  That  competitors ’  powders  are  made  of  the  same 
substance  which  is  used  for  styptic  purposes  after  shaving. 

The  following  are  the  statements  shown  by  the  evidence 
to  have  been  made  by  the  respondent  since  1914: 

1914.  The  Pure  Food  Laws  have  helped  to  inform 
the  public  by  requiring  that  the  ingredients  be  printed  on 
the  label.  The  composition,  therefore,  now  appears  on 
each  package,  though  often  in  small  type  and  in  an  obscure 
place.  But  the  information  is  there  and  can  be  and  ought 
to  be  obtained  by  every  user  of  baking  powder. 

Read  the  ingredient  clause  on  the  baking  powder  you  are 
using,  and  buy  only  the  kind  that  vou  believe  to  be  the  most 

07  v  v 

wholesome. 

1919.  Contains  no  alum — Leaves  no  bitter  taste.  Alum 
in  food  has  been  condemned  by  many  medical  authorities — 
England  and  France  forbid  it  (Com.  Ex.  78). 

In  a  pamphlet  entitled  “Why  Westfield  Objects  to  Alumi¬ 
num  in  Food  Products”  (Com.  Ex.  234)  which  was  a 
165  reprint  from  the  Hartford,  Conn.,  Times  of  Febru¬ 
ary  25,  1915,  and  which  pamphlet  set  forth  the  views 
of  the  Board  of  Health  of  the  Town  of  Westfield,  Mass., 
which  it  appears  was  a  town  styling  itself  “The  Pure  Food 
Town,”  and  which  pamphlet  was  printed  by  the  respond¬ 
ent  and  distributed  by  the  respondent  in  connection  with 
the  Royal  Cook  Books.  The  pamphlet  was  not  anony¬ 
mous  and  in  this  pamphlet  there  appears  the  following 
language : 

“Westfield  objects  to  the  use  of  alum  in  all  food  products 
whether  baking  powder,  pickles  or  condiments,  for  the  fol¬ 
lowing  reasons:  This  poisonous,  irritating  astringent  drug 
is  either  directly  injurious  or  it  may  split  up  into  ob¬ 
jectionable  compounds.” 

1920.  The  Royal  Cook  Book,  copyrighed  1920  and  widely 
distributed,  contains  no  reference  to  alum  except  the  state¬ 
ment:  ‘Contains  no  Alum — leaves  no  bitter  taste.”  (Com- 
Ex.  234.) 

1923.  In  a  booklet  entitled  “A  Collation  of  Cakes,”  by 
Claudia  Quigley  Murphy,  printed  in  1923,  a  book  intended 
to  be  used  in  the  classroom  for  the  teaching  of  culinary  art 
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as  well  as  in  home  demonstration  work,  a  book  gotten  out 
by  Mrs.  Murphy,  but  paid  for  by  the  Royal,  who  assisted 
in  the  distributon  of  the  book,  under  the  heading  4 ‘What 
Chemistry  has  Contributed  to  Cake  Making,’ ’  the  writer 
quotes  from  many  authors,  giving  in  each  instance  the 
author  from  which  she  is  quoting  and  the  work  from  which 
the  quotation  is  taken,  and  among  these  appeared  the  fol¬ 
lowing  statements: 

“Alum  baking  powders  contain  sulphuric  acid  in  alum¬ 
inized  sulphates.  These  are  considered  harmful  by  phy¬ 
siological  scientists;  they  hinder  digestion  by  acting  as  an 
astringent  as  does  a  substance  commonly  known  as  ‘alum.’ 
Alum  touched  to  the  tongue  puckers  the  mouth.  Alum 
baking  powder  residues  taken  in  food  act  similarly 
upon  the  digestive  tract.’’  (Eidth  Greer,  Boston,  Mass., 
1915.) 

166  The  above  statements  are  all  of  the  statements 
proven  to  have  been  published  by  or  with  the  consent 
of  the  respondent  in  which  there  appears  any  statements 
at  all  comparable  with  the  statements  alleged  to  have  been 
made  in  Specification  Three  of  Paragraph  Three  of  the 
complaint  as  set  forth  above. 

The  evidence  shows  the  following  statements  to  have 
been  made  by  Demonstrators: 

November,  1922.  “Well,  of  course  Royal  is  made  from 
fruit  acid  ingredients,  whereas  Calumet  and  practically  all 
the  other  powders  are  made  from  mineral  ingredients  that 
come  out  of  the  ground.  The  ingredients  they  are  using 
is  called  ‘alum.’  ”  (Rec.  122.) 

“Do  you  mean  to  tell  me  that  they  put  in  this  baking 
powder  the  same  stuff  that  I  put  on  my  face  after  shav¬ 
ing?” 

“Yes,  it  is  exactly  the  same  thing.  See  these  pans  and 
things  up  here  (pointing  to  cooking  utensils)?  They  are 
made  from  the  same  substance,  the  same  alum  acid.”  (R. 
123.) 

She  showed  me  alum  and  told  me  that  that  was  what  was 
used  in  Davis;  that  it  was  ground  up  aluminum,  the  same 
stuff  that  I  had  for  my  pots  and  pans  for  my  kitchen. 
(Rec.  131.) 
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February,  1921.  You  know  when  a  man  shaves  and  cuts 
his  face  he  uses  alum.  You  know  that  alum  would  shrink 
the  nerves  of  the  stomach.  (Rec.  345-350.) 

1921.  Told  her  that  alum  was  poisonous,  that  it  was  an 
astringent  that  would  contract  the  muscles  and  was  given 
only  in  severe  cases  like  painter’s  colic,  or  to,  say,  some  of 
the  larger  animals,  such  as  elephants.  (Rec.  400-403.) 

1921.  Said  that  the  barber  used  alum  on  cuts  to  dry  up 
the  blood ;  and  she  told  about  the  woman  who  had  a 
167  child  with  an  ulcerated  stomach  and  the  Doctor 
claimed  it  was  from  baking  powders  she  had  been 
using.  (Rec.  442-4.) 

She  said  it  was  an  astringent  and  was  very  injurious  to 
the  stomach.  (Rec.  442-4.) 

Respondent's  instructions  were  to  say  that  alum  was 
made  from  the  same  substance  as  aluminum  cooking  uten¬ 
sils. 

This  statement  is  literally  true  and  is  used  by  the  Depart¬ 
ment  of  Agriculture  in  its  Bulletin  No.  103  (Com.  Ex.  250) 
in  which  the  following  language  appears: 

“Aluminum  is  a  synonym  for  aluminium,  the  metal  used 
for  cooking  utensils  and  other  implements,  alum  or  sodium 
aluminum  sulphate  is  a  salt  of  this  metal.” 

In  weighing  the  evidence  as  to  the  statements  made  by 
the  demonstrators,  it  must  be  borne  in  mind  that  most  of 
the  witnesses  were  testifying  at  least  two  years  after  the 
time  when  the  statements  were  alleged  to  have  been  made. 

Many  of  the  statements  set  out  in  this  paragraph  are 
literally  true,  others  are  clearly  figurative,  others  are  ex¬ 
pressions  of  opinion. 

X. 

• 

In  the  advertising  of  the  respondent,  since  1914,  constant 
and  frequent  use  is  made  of  the  words,  “Contains  no  alum 
— leaves  no  bitter  taste.”  These  phrases  are  used  only  of 
and  concerning  its  own  powder. 

There  is  no  specific  charge  in  the  complaint  relative  to 
the  use  of  these  words  but  as  considerable  testimony  has 
been  given,  it  seems  proper  that  reference  should  be  made 
to  it  in  this  report. 
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That  certain  competitors’  powders  do  contain  alum  has 
been  proven,  that  respondent’s  powder  does  not  con- 

168  tain  alum  is  admitted;  therefore,  the  statement 
4 4 Contains  no  alum”  is  literally  true  and  as  its  com¬ 
petitors’  powders  do  contain  alum,  cannot  even  by  infer¬ 
ence  be  held  to  be  a  4 4 false  statement  that  its  competitors’ 
powders  contain  alum.” 

“Leaves  no  bitter  taste.”  There  is  no  proof  that  Royal 
baking  powder  leaves  a  bitter  taste.  We  therefore  must 
find  that  there  is  no  evidence  that  this  statement  is  false. 

If,  however,  it  can  be  construed  that  the  complaint 
charges  that  the  statement  made  of  and  concerning  its  own 
powder  4 4 leaves  no  bitter  taste,”  inferentially  means  that 
its  competitors’  powders  containing  alum  leave  a  bitter 
taste,  and  that  such  statement  is  false;  then  it  becomes 
necessary  to  consider  whether  baking  powders  containing 
alum  do  in  fact  leave  a  bitter  taste. 

Elaborate  tests  were  made  by  Dr.  Robert  L.  Emerson, 
Research  Chemist,  Cambridge,  Mass.  (Rec.  1963);  Dr. 
Samuel  C.  Prescott,  Head  of  the  Department  of  Biology 
and  Public  Health,  Massachusetts  Institute  of  Technology 
(Rec:  1941),  and  Ula  M.  Dow,  Teacher,  Foods  and  House¬ 
hold  Management,  Department  of  Home  Economics,  Sim¬ 
mons  College,  Cambridge,  Mass.  (Rec.  1923),  to  determine 
the  question  of  the  bitter  taste,  if  any,  in  breadstulfs,  made 
with  tartrate  and  alum  baking  powders.  A  number  of  tast¬ 
ing  experiments  were  run,  the  result  of  which  proves  that 
at  least  to  a  majority  of  the  palates  of  the  tasters,  there 
was  a  bitter  taste  in  the  breadstuff's  made  with  a  straight 
alum  powder. 

Benjamin  H.  Jacobs,  Chemist,  Washington,  D.  C.  (Rec. 
3947),  conducted  a  series  of  tasting  experiments  using  a 
straight  alum  baking  powder  and  Royal.  His  four  tasters 
reported  the  biscuits  all  tasted  alike  to  them.  Nothing  ab¬ 
normal  or  metallic  about  them. 

The  fact  is  that  whether  there  is  or  is  not  a  discernible 
bitter  taste  in  a  biscuit  made  with  straight  alum  powder 
depends  upon  the  quantity  of  baking  powder  used  in  pro¬ 
portion  to  the  amount  of  flour,  upon  whether  made 

169  with  milk  or  made  with  water,  upon  the  character 
and  quality  of  the  shortening  used,  and  upon  the  con¬ 
ditions  of  oven  temperature.  Carelessly  made,  the  bis- 


\ 
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cuits  will  leave  a  bitter  taste;  carefully  made,  and  if  eaten 
hot,  they  will  not  leave  such  a  taste. 

XI. 

Paragraph  Four  of  the  complaint,  in  effect  charges  that 
the  respondent  published,  or  caused  to  be  published,  and 
distributed  expressions,  opinions  and  comments  which 
seemed  to  be  either  anonymous  or  the  voluntary  contribu¬ 
tion  of  disinterested  qualified  authorities. 

The  only  evidence  in  the  record  is  the  book  called  44 A 
Collation  of  Cakes”  (Com.  Ex.  249),  written  by  Claudia 
Quigley  Murphy  and  it  appears  from  the  evidence  that 
Mrs.  Murphy  prepared  the  outline  of  her  book  and  offered 
it  to  the  Calumet  Baking  Powder  Company,  but  they  could 
not  agree  on  price.  She  later  offered  the  book  to  the  Royal 
and  they  agreed  to  pay  for  her  services  and  for  the  publica¬ 
tion  of  the  book.  The  first  edition  of  the  book  was  distrib¬ 
uted  by  Mrs.  Murphy,  assisted  by  the  Royal,  and  that  edi¬ 
tion  did  not  contain  any  statement  showing  that  the  Royal 
Baking  Powder  Company  had  any  interest  whatever  in  the 
publication.  Later  editions,  however,  did  contain  an  en¬ 
dorsement  by  the  Royal.  I  have  already  quoted  from  the 
book.  This  being  the  only  case  shown  by  the  evidence,  it 
cannot  be  held  that  ‘‘the  respondent  put  into  practice, 
operating  on  an  extensive  scale  and  carrying  into  effect 
vigorously  throughout  a  wide  area  of  population,”  the 
plan  as  charged  in  Paragraph  Four.  De  minimis  non 
curat  lex. 

Respectfully  submitted, 

EDWARD  M.  AVERILL, 
Trial  Examiner . 

November  12,  1925. 

EMA-AMM. 


(Here  follow  Exhibits  6  and  7,  marked  pages  170  and  171.) 
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EXHIBIT  6 

Facsimile  reproduction  of  the  Order  of  the  Federal 
Trade  Commission  dismissing  its  complaint  against 
Royal  Baking  Powder  Company. 
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EXHIBIT  7 

Facsimile  reproduction  of  the  Supplementary  Order  of  the 
Federal  Trade  Commission  of  July  7,  1926. 
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Exhibit  7A 


(N.  Y.  Journal  of  Commerce,  July  7,  1926.) 

Baking  Powder  Case  Will  Be  Reargued. 

Trade  Commission  Decides  to  Admit  New  Evidence  for 

Consideration. 


(Bureau  of  The  Journal  of  Commerce.) 

Washington,  July  6. — A  reopening  of  its  case  against  the 
Royal  Baking  Powder  Company  has  been  ordered  by  the 
Federal  Trade  Commission  to  admit  for  consideration  new 
evidence  offered  by  the  Commission’s  attorneys  to  show 
that  practices  alleged  in  the  complaint  have  continued  up 
to  the  present  time,  it  was  learned  from  authoritative 
sources  tonight. 

The  technical  action  taken  is  that  of  vacating  a  previous 
order  of  dismissal  of  the  case  in  order  that  the  new  evidence 
might  be  considered.  The  order  of  dismissal  was  predi¬ 
cated  upon  representations  of  the  respondent  that  the  prac¬ 
tices  complained  of  had  been  discontinued  several  years 
ago,  many  of  them  as  far  back  as  1914,  and  that  none  of 
them  was  in  effect  at  the  present  time.  Counsel  for  the 
Commission  thereupon  moved  that  the  order  be  set  aside 
in  order  that  additional  evidence  be  presented. 


Samples  of  the  Evidence. 

At  a  hearing  which  followed  shortly  afterward,  samples 
of  the  evidence  described  were  presented  and  it  is  upon 
the  basis  of  these  presentations  that  the  Commission  voted 
to  investigate  allegations  that  the  practices  complained  of 
are  at  present  in  effect. 

The  complaint  against  the  Royal  Baking  Powder  Com¬ 
pany  alleges  unfair  advertising  and  selling  methods  in  In¬ 
terstate  Commerce,  particularly  with  respect  to  the 
173  use  of  anonymous  statements  in  disparagement  of 
competitors’  goods.  The  respondents  have  asserted 
in  open  hearing  before  the  Commission  that  these  practices 
were  abandoned  long  ago  and  that  the  advertising  and  sell¬ 
ing  methods  now  employed  are  in  strict  conformity  with 
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recognized  etiquette.  Counsel  for  the  Commission,  how- 
evr,  contends  that  not  only  does  the  Koval  Company’s 
method  of  advertising  and  label/ing  its  goods  tend  by  in¬ 
ference  to  disparage  competitors’  goods,  but  also  that  at 
the  present  time  methods  are  employed  that  are  manifestly 
unethical  and,  in  some  cases,  not  in  accordance  with  the 
Clavton  Act. 

The  Commission  has  before  it  at  present  an  application 
from  other  baking  powder  manufacturers,  many  of  whom 
have  complained  against  the  respondent  in  this  case,  for 
organization  of  a  trade  practice  submittal  which  would 
bring  about  an  agreement  within  the  industry  to  discontinue 
all  alleged  unfair  practices  heretofore  indulged  in  and  set 
up  a  code  of  ethics  for  future  dealings.  The  Koyal  Com¬ 
pany  has  refused  to  enter  into  the  proposed  agreement,  but 
with  the  present  action  of  the  Commission  hope  is  ex¬ 
pressed  by  some  commissioners  that  the  submittal  may 
eventually  be  brought  about. 

Changes  Before  Fall. 

As  the  Commission  will  hold  no  more  hearings  or  have 
any  more  decision  days  until  after  the  summer  months 
have  passed,  there  is  every  indication  that  the  baking  pow¬ 
der  cases  will  not  be  disposed  of  until  some  time  late  in  the 
fall.  Changes  in  the  membership  of  the  Commission,  it  is 
understood,  are  likely  to  have  sojne  effect  upon  the  ultimate 
determination  of  the  case.  Commissioner  Thompson,  whose 
term  expires  September  26  and  who  is  not  expected  to  be 
reappointed,  has  taken  no  active  interest  in  the  mat- 
174  ter,  but  Commissioner  Van  Fleet,  who  informed 
President  Coolidge  today  of  his  intention  to  retire, 
has  been  one  of  the  active  members  in  this  case  and,  it  is 
believe-  in  some  quarters,  his  successor’s  attitude  will  have 
an  important  bearing. 

Commissioner  Humphrey,  the  most  recent  appointee  on 
the  Commission  of  President  Coolidge,  is  the  originator  of 
the  move  to  bring  about  a  trade  practice  submittal  for  the 
baking  powder  industry. 
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175  Exhibit  No.  8. 

Foreword. 

On  February  4th,  1920,  at  the  instigation  of  manufac¬ 
turers  of  baking  powders  containing  alum,  a  formal  com¬ 
plaint  was  issued  by  the  Federal  Trade  Commission* 
against  the  Royal  Baking  Powder  Company,  charging  un¬ 
fair  methods  of  competition.  These  included  the  publica¬ 
tion  by  the  Royal  Baking  Powder  Company  of  statements 
informing  the  public  that  baking  powders  containing  alum 
were  objectionable  and  that  its  own  baking  powder  con¬ 
tained  no  alum. 

On  June  7th,  1923,  the  Commission  issued  a  supplemental 
and  amended  complaint  superseding  the  original,  but  cover¬ 
ing  substantially  the  same  ground.  The  first  hearing  was 
held  on  November  9th,  1923,  and  the  testimony  was  con¬ 
cluded  on  May  2nd,  1925. 

The  Trial  Examiner  for  the  Federal  Trade  Commission, 
Mr.  Edward  M.  Averill,  heard  the  testimony  in  this  case. 
He  listened  to  158  witnesses,  including  physicians,  biolo¬ 
gists,  physiologists,  chemists,  dietitians,  teachers,  industrial 
executives,  bakers,  grocers,  home  economic  experts  and 
women’s  organization  leaders,  presenting  a  report  sum¬ 
marizing  the  testimony  and  the  exhibits  including  elaborate 
experiments  upon  animals  and  men.  His  report  was  filed 
November  12th,  1925. 

An  order  of  dismissal  was  issued  by  the  Commission  on 
March  23rd,  1926,  after  consideration  of  this  report. 
Motions  were  at  once  made,  however,  by  the  Commission’s 
legal  staff  to  renew  the  proceeding,  and  on  July  7th,  1926, 
a  further  order  was  made  by  the  Commission  reopening  the 
case  but  limiting  such  reopening  to  the  specific  purpose  of 
taking  testimony  regarding  certain  phases  of  the 

176  Company’s  advertising  as  defined  by  the  modifying 
order. 

It  is  of  interest  to  note  that  Commissioner  Van  Fleet 
refrained  from  voting  on  this  motion  to  reopen  and  made 
the  following  statement  for  the  record: 


^Created  by  Act  of  Congress,  September  26,  1914. 


144 


royal  baking  powder  company  vs. 


“I  refuse  to  vote  because  it  is  apparent  that  a  majority 
of  the  full  Commission  will  be  in  favor  of  the  motion  to 
reopen  the  case.  I  am  still  of  the  opinion,  first,  that  the 
Commission  has  no  jurisdiction  to  set  aside  its  dismissal, 
and,  second,  I  think  the  procedure  is  irregular  and  that 
the  matters  presented  before  the  Commission  have  been 
presented  in  an  irregular  way  and  not  according  to  our 
procedure  as  provided  by  law  and  the  rules  and  procedure 
of  the  Commission.’ ’ 

It  should  be  noted  that  the  supplementary  order  of  July 
7th,  1926,  expressly  provides  on  the  vital  point  relative 
to  alum  that  no-  only  “no  evidence  be  taken  with  respect 
to  the  statements  published  by  the  respondent,  Royal  Bak¬ 
ing  Powder  Company,  relative  to  the  deleteriousness  of 
alum  baking  powder”  but  further  that  “the  dismissal  of 
the  complaint  with  respect  to  the  slogan  ‘No  alum — no 
bitter  taste’  be  and  the  same  is  hereby  confirmed,  it  being 
the  opinion  of  the  majority  of  the  Commission  that  the 
same,  as  before  the  Commission  in  this  case,  is  not  an 
unfair  method  of  competition.”  (See  Exhibit  B;  Order  of 
July  7th,  1926.)  It  is  proper  to  conclude,  therefore,  that 
the  Commission  considers  the  evidence  on  this  subject  final 
and  its  order  may  be  deemed  a  refusal  to  aid  in  the  sup¬ 
pression  of  the  facts  as  to  the  use  of  alum  in  baking  pow¬ 
ders. 

The  Royal  Baking  Powder  Company  now*  publishes  the 
completed  text  of  “The  Trial  Examiner’s  Report  Upon 
the  Facts,”  the  original  order  of  dismissal  of  March 
177  23rd,  1926,  and  the  Commission’s  supplementary 

order  of  July  7th,  1926  (See  Exhibits  A  and  B),  in 
refutation  of  the  attacks  upon  its  method  of  advertising 
and  in  answer  to  the  charges  which  have  been  so  widely 
circulated  against  it  for  more  than  six  years. 

The  table  of  contents  of  this  booklet  has  been  arranged 
to  furnish  a  connected  summary  of  the  substance  of  the 
report  and  the  index  has  been  made  comprehensive.  These 
and  the  footnotes  are  additions  to  the  Examiner’s  original 
report. 


♦August,  1926. 
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The  Manifest  Purpose  of  the  Proceedings  Against 

the  Royal. 

Some  fifty  years  ago  manufacturers,  in  their  efforts  to 
find  a  cheap  substitute  for  cream  of  tartar  began  to  use 
burnt  alum  in  baking  powders.  On  account  of  their  com¬ 
parative  cheapness  and  since  they  were  indistinguishable  in 
appearance  from  cream  of  tartar  baking  powders,  the  alum 
mixtures  were  sold  in  considerable  quantities. 

Shortly  after  their  introduction,  the  makers  of  Royal 
Baking  Powder  and  other  cream  of  tartar  baking  powder 
manufacturers  began  to  publish  advertisements  warning 
the  public  against  the  use  of  alum.  Their  statements  were 
originally  supported  by  the  investigations  that  had  been 
made  in  England  on  the  adulteration  of  bread  flour  with 
alum,  where  it  was  used  to  conceal  inferior  grades  of  flour 
and  to  enable  bakers  to  make  a  better  looking  bread  from 
low  grade  flours  than  would  otherwise  be  possible.  Within 
a  few  years  physiological  experiments  were  undertaken  by 
the  most  eminent  scientists  available  at  that  time  which 
confirmed  prevailing  opinions  as  to  the  injurious  character 
of  the  aluminum  compounds  introduced  into  food  through 
the  use  of  baking  powders  containing  alum.  The 
178  makers  of  Royal  continued  to  publish  the  results  of 
such  experiments  and  opinions  based  upon  them. 
About  1892,  when  soda  alum  (or  sodium  aluminum  sulphate, 
its  scientific  name,  by  which  many  alum  using  manufac¬ 
turers  prefer  to  call  it)  superseded  the  burnt  ammonia  and 
potash  alums,  manufacturers  made  no  public  announce¬ 
ment  of  that  substitution  and  since  then  soda  alum,  so  far 
as  is  known,  has  been  the  only  aluminum  compound  used 
in  baking  powders. 

Although  their  sale  has  long  been  prohibited  in  France, 
England,  Belgium,  Germany,  Switzerland  and  most  other 
civilized  countries,  the  manufacture  of  baking  powders  con¬ 
taining  alum  has  rapidly  increased  in  the  United  States. 
Before  the  enactment  of  the  first  pure  food  laws,  chemical 
analysis  was  the  only  means  of  determining  whether  or  not 
alum  was  an  ingredient  of  a  baking  powder.  About  1900, 
laws  were  enacted  in  some  States  requiring  the  manufac¬ 
turer  to  state  on  the  label  the  kind  of  baking  powder  that 
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was  offered  for  sale  and  shortly  thereafter  in  certain  States 
manufacturers  were  required  to  state  the  ingredients  of 
their  baking  powders. 

Certain  manufacturers  of  baking  powders  containing  alum 
sought  a  means  of  concealing  the  presence  of  alum.  They 
announced  that  they  did  not  use  alum  but  an  entirely  dif¬ 
ferent  chemical,  which  they  chose  to  call  by  its  scientific 
name,  sodium  aluminum  sulphate.  To  meet  this,  Wiscon¬ 
sin  and  other  States  required  the  word  “alum”  to  be  used 
in  the  ingredient  clause  on  the  label  when  any  compound 
of  aluminum  was  a  constituent  of  the  baking  powder.  In 
the  meantime  the  Royal  Baking  Powder  Company  con¬ 
tinued  to  advertise  “Royal  contains  no  alum — leaves  no 
bitter  taste.” 

Objecting  particularly  to  the  implication  of  these  phrases, 
manufacturers  of  baking  powders  containing  alum 
179  invoked  the  aid  of  the  Federal  Trade  Commission, 
urging  that  the  Royal  Baking  Powder  Company  be 
prohibited  from  making  any  reference  whatever  to  the 
presence  or  absence  of  alum  in  its  own  product  or  in  the 
products  of  its  competitors.  Further  inquiry  into  the 
potential  dangers  to  health  in  the  use  of  baking  powders 
containing  alum  was  apparently  not  contemplated  or  ex¬ 
pected.  The  manifest  purpose  of  the  proceeding  against 
the  Royal  Company  was  the  suppression  of  the  fact  that 
sodium  aluminum  sulphate  is  alum. 

Questions  Answered  by  the  Examiner  in  His  Report. 

Has  the  Royal  Baking  Pon  der  Company  falsely  and  with 
malice  conducted  a  general  system  of  defamation  and  mis¬ 
information  concerning  baking  powders  containing  alum? 

“There  is  no  proof  of  express  malice;  it,  therefore,  fol¬ 
lows  that  in  the  absence  of  such  proof  it  can  not  be  found 
that  the  respondent  published  and  circulated  the  state¬ 
ments  set  forth  in  Paragraph  Four  supra,  ‘pursuant  to  a 
general  plan  and  system  of  defamation  and  disparagement 
of  its  competitors’  products  and  misinformation  of  the  pub¬ 
lic,’  as  charged  in  the  complaint.” 

What  does  the  public  understand  by  the  ivord  “alum”? 

“The  alum  sold  in  drug  stores  is  Potassium  Aluminum 
Sulphate  and  Ammonium  Aluminum  Sulphate  and  the  use 
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of  these  two  forms  of  alum  vary  from  time  to  time  as  the 
price  of  one  or  the  other  becomes  cheaper”  *  *  * 

4  4  If,  on  the  other  hand,  the  allegation  referred  to  means 
that  the  public  generally  understands  the  alum  sold  in 
drug  stores  to  be  Potassium  Aluminum  Sulphate,  then 
there  is  no  proof  that  the  public  generally  knows  whether 
the  alum  sold  in  drug  stores  is  Potassium  Aluminum 
180  Sulphate,  Ammonium  Aluminum  Sulphate  or  Sodium 
Aluminum  Sulphate  *  *  * 

“The  public  only  knows  that  the  alum  sold  in  the  drug 
store  is  a  whitish  substance  of  an  astringent  nature  which 
they  purchase  either  in  the  crystallized  or  anhydrous 
(burnt)  form.” 

Is  Sodium  Aluminum  Sulphate,  Alum f 

“By  the  overwhelming  preponderance  of  the  evidence 
must  be  answered  in  the  affirmative,  I,  therefore,  find  that: 
Sodium  Aluminum  Sulphate  is  ‘alum’  and  is  commonly  so- 
called.  To  use  the  term  ‘alum’  without  qualification  to 
mean  SAS  in  connection  with  baking  powder  is  not  mislead¬ 
ing.  To  say  it  is  not  alum  may  be  misleading.” 

Has  the  Respondent  falsely  stated  that  its  competitors ’ 
hahing  powders  containing  alum  are  harmful  to  health ? 

“The  proof  in  this  record  is  that  the  residues  from  alum 
and  alum-phosphate  baking  powders  are  soluble,  are  absorb¬ 
able  and  are  absorbed  in  many  instances.” 

******* 

“It  may  be  that,  until  science  has  advanced  farther,  it 
will  not  be  possible  to  establish  beyond  a  reasonable  doubt 
whether  aluminum  compounds  as  used  in  baking  powders 
are  harmful  or  are  harmless.” 

“The  evidence  in  this  record  does  not  prove  that  they  are 
harmless. 

“The  evidence  in  this  record  does  prove  that  there  are 
substantial  grounds  upon  which  to  predicate  an  honest 
opinion  that  they  are  harmful.” 

Do  baking  powders  containing  alum  leave  a  hitter  taste ? 

“The  fact  is  that  whether  there  is  or  is  not  a  discernible 
bitter  taste  in  a  biscuit  made  with  straight  alum  powder 
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depends  upon  the  quantity  of  baking  powder  used  in 

181  proportion  to  the  amount  of  flour,  upon  whether  made 
with  milk  or  made  with  water,  upon  the  character 

and  quality  of  the  shortening  used,  and  upon  the  conditions 
of  oven  temperature.  Carelessly  made,  the  biscuit  will 
leave  a  bitter  taste,  carefully  made,  and  if  eaten  hot,  they 
will  not  leave  such  a  taste.’’ 

ROYAL  BAKING  POWDER  COMPANY. 

182  Exhibit  No.  9. 

Printed  Circular  by  the  Royal  Baking  Powder  Company 
entitled  “Alum  in  Baking  Powder,”  which  read  as  follows: 

Alum  in  Baking  Powder. 

Moses,  maker  of  laws,  found  in  the  leavening  of  bread 
one  of  his  most  difficult  problems.  Therefore  his  decrees 
governing  the  use  of  leavened  and  unleavened  bread,  as  set 
forth  in  the  Book  of  Exodus. 

Centuries  later  governments  are  still  grappling  with  the 
same  problem — that  of  leavening  bread.  The  Government 
of  the  United  States,  through  the  Federal  Trade  Commis¬ 
sion,  is  the  latest  official  agency  to  ponder  the  problem. 
The  results  of  the  study  of  its  examiner,  Edward  M.  Averill, 
are  set  forth  in  detail  in  his  recent  report  reviewing  ex¬ 
haustive  testimony  on  the  subject  taken  by  the  Commission. 

Questions  long  in  controversy  in  connection  with  the  man¬ 
ufacturing  and  use  of  baking  powder,  the  modern  leavening 
agency,  are  specifically  covered  in  Mr.  Averill ’s  official  re¬ 
port.  These  are: 

Is  sodium  aluminum  sulphate,  used  in  certain  powders, 
alum! 

Is  it  harmful  ? 

Regarding  these  questions,  Mr.  Averill  reports: 

“Sodium  Aluminum  Sulphate  is  ‘alum’  and  is  commonly 
so-called.” 

As  to  its  effect  on  health,  he  says : 

“It  may  be  that  until  science  has  advanced  farther,  it 
will  not  be  possible  to  establish  beyond  a  reasonable  doubt 
whether  aluminum  compounds  as  used  in  baking  powders 
are  harmful  or  are  harmless. 
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“The  evidence  in  this  record  does  not  prove  that  they 
are  harmless. 

183  “The  evidence  in  this  record  does  prove  that  there 
are  substantial  grounds  upon  which  to  predicate  an 

honest  opinion  that  they  are  harmful.” 

The  full  report  of  the  trial  examiner  in  this  investiga¬ 
tion  as  submitted  to  the  Federal  Trade  Commission,  is 
presented  in  the  accompanying  booklet. 

ROYAL  BAKING  POWDER  COMPANY. 

184  Exhibit  No.  10. 

Mimeographed  circular  by  the  Royal  Baking  Powder 
Company,  entitled  “For  Immediate  Release ”  regarding 
the  publishing  of  the  report  of  Trial  Examiner  Edward  M. 
Averill,  which  reads  as  follows: 

“To  the  Editor:  Because  of  the  widespread  interest  of 
the  public  in  the  baking  powder  case  your  readers  may  be 
interested  in  the  accompanying  item. 

“ROYAL  BAKING  POWDER  COMPANY.” 

For  Immediate  Release. 

Baking  Powder  Report  Made  Public. 

■  New  York, - , - . 

The  facts  in  the  report  following  which  the  Federal  Trade 
Commission  rendered  its  decision  in  the  recent  baking  pow¬ 
der  case  will  be  made  available  to  the  public  for  the  first 
time  tomorrow.  The  full  text  of  the  report  of  Trial  Exam¬ 
iner  Edward  M.  Averill  to  the  Federal  Trade  Commission 
will  be  published  by  the  Royal  Baking  Powder  Company, 
which  has  for  many  years  insisted  that  it  was  justified  in 
informing  the  public  that  its  products  do  not  contain  alum. 
The  decision  of  the  Federal  Trade  Commission  upheld  the 
Royal  Baking  Powder  Company  in  this  and  other  respects. 

It  is  understood  that  health  officials  in  this  country  and 
abroad,  scientists  and  women’s  organizations  are  eager  to 
obtain  a  statement  of  the  facts  in  the  case  which  has  been 
followed  closely  by  all  interested  in  pure  food  and  labeling 
regulations.  Soine  of  the  greatest  scientific  authorities  in 
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the  country  were  among  the  158  witnesses,  who  included 
physicians,  biologists,  physiologists,  chemists,  dietitians, 
teachers,  home  economics  experts,  industrial  executives, 
bakers,  grocers  and  women’s  club  leaders,  who  testified  be¬ 
fore  Trial  Examiner  Averill. 

185  The  scientific  testimony  is  carefully  summarized 
and  reviewed  in  the  report.  Considerable  evidence 

centered  on  the  question  as  to  whether  manufacturers  using 
alum  in  their  baking  powders  were  endeavoring  to  conceal 
from  the  public  the  presence  of  alum  by  using  its  scientific 
name  on  labels.  The  Examiner  declared  in  his  findings  that 
alum,  as  it  is  commonly  known,  is  being  used  in  these  bak¬ 
ing  powders.  He  also  found  that  the  evidence  does  not 
prove  that  the  use  of  baking  powders  containing  alum  is 
harmless  and  that  it  “does  prove  that  there  are  substantial 
grounds  upon  which  to  predicate  an  honest  opinion  that 
they  are  harmful.”  After  this  report  the  proceedings 
against  the  Koval  Baking  Powder  Company  were  dismissed 
and  the  decision  with  respect  to  alum  later  confirmed.  The 
Commission,  has,  however,  voted  to  reopen  other  aspects  of 
the  case. 

186  Exhibit  No.  11. 

To  all  concerned  with  the  protection  of  the  public  health, 
particularly  with  problems  of  food  regulation  and  dietetics, 
the  recent  scientific  evidence  in  the  baking  powder  contro¬ 
versy  should  prove  of  permanent  interest.  The  findings  of 
Trial  Examiner  Averill  of  the  Federal  Trade  Commission 
are  presented  herewith  as  a  valuable  contribution  on  the 
subject. 

ROYAL  BAKING  POWDER  COMPANY. 
FREDERICK  C.  HITCH, 

Vice-President. 

187  Exhibit  No.  12. 

September  23,  1926. 

The  Federal  Trade  Commission, 

Washington,  D.  C. 

Gentlemen  : 

Your  petitioners,  Kenton  Baking  Powder  Co.,  R.  B.  Davis 
Co.,  Crescent  Manufacturing  Co.,  Calumet  Baking  Powder 
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Co.,  Southern  Manufacturing  Co.,  Seagull  Co.,  Rich  Maid 
Manufacturing  Co.  respectfully  direct  the  Commission’s 
attention  to  a  recent  act  of  the  Royal  Baking  Powder  Com¬ 
pany,  respondent  before  the  Commission  in  case  Docket  No. 
540,  which  we  submit  warrants  immediate  action  by  the 
Commission. 

On  or  about  August  26,  1926,  the  Royal  Baking  Powder 
Company  mailed  from  New  York  numerous  copies  of  the 
attached  volume,  entitled  “Trial  Examiner’s  Report  Upon 
the  Facts”  marked  “Exhibit  A,”  to  which  was  attached  a 
leaflet  entitled  “Alum  in  Baking  Powder”  marked  “Ex¬ 
hibit  B,”  and  a  mimeographed  letter  directed  “To  The 
Editor”  marked  “Exhibit  C.”  These  documents,  in  a 
single  package,  were  mailed  to  the  newspapers  of  the  United 
States  and  to  a  considerable  number  of  scientists. 

Your  attention  is  directed  to  Exhibit  “C”  which  is  a 
news  items  offered  to  newspaper  publishers  for  publication. 
The  first  sentence  of  this  news  items  states  that  the  exam¬ 
iner’s  report,  Exhibit  “A,”  is  “The  facts  in  the  report  fol¬ 
lowing  which  the  Federal  Trade  Commission  rendered  its 
decision.”  In  other  words,  a  representation  to  the  press 
and  to  the  members  of  the  scientific  world  that  the 
188  Commission’s  decision  in  the  case  against  the  Royal 
Baking  Powder  Company  was  predicated  upon  the 
trial  examiner’s  report. 

Exhibit  “C”  also  contains  the  statement  that  “The  de¬ 
cision  of  the  Federal  Trade  Commission  upheld  the  Royal 
Baking  Powder  Company  in  this  and  other  respects.” 

Your  petitioners  further  say  that  at  the  arguments  which 
preceded  the  Commission’s  vacating  of  its  order  of  dismis¬ 
sal,  and  from  statements  made  by  members  of  the  Commis¬ 
sion  from  the  bench,  that  the  Commission  originally  voted 
a  dismissal  of  the  case  upon  respondent’s  representations 
and  in  the  belief  that  the  acts  complained  of  had  been  dis¬ 
continued.  The  Commission  did  not  originally  dismiss  the 
complaint  upon  any  conclusion  that  the  respondent’s  as¬ 
saults  upon  its  competitors  were  true  in  fact,  nor  did  the 
Commission  predicate  this  original  order  of  dismissal  upon 
a  conclusion  that  the  baking  powders  disparaged  by  the  re¬ 
spondent  did  in  fact  contain  alum.  It  is  obvious  that  the 
representations  of  the  respondent  in  the  enclosed  exhibits 
are  misrepresentations. 
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The  examiner’s  report  in  this  case  was  not  accepted  or 
approved  by  the  Commission.  We  desire  to  remind  the 
Commission  that  the  Chief  Counsel  in  his  formal  excep¬ 
tions  tiled  to  Examiner  Averill’s  report,  attacked  the  valid¬ 
ity  of  these  findings  in  language  probably  more  severe  than 
has  ever  been  employed  in  any  other  proceedings  before  the 
Commission. 

We  do  not  know  to  what  extent  the  newspapers  of  the 
country  have  given  publication  to  the  respondent’s  material, 
but  it  has  been  published.  (See  Exhibit  “D,”  attached 
hereto.)  We  respectfully  submit  that  respondent’s  circula¬ 
tion  of  a  fragment  of  the  record  before  the  Commission, 
before  final  decision  by  the  Commission,  is  highly  improper 
and  unfair.  The  circulation  of  the  examiner’s  report 
189  of  facts  to  which  the  Chief  Counsel  has  taken  violent 
exceptions  and  before  the  Commission  has  accepted 
the  report,  is  obviously  unjust  to  the  Commission,  to  the 
public,  and  respondent’s  competitors.  The  cunningly- 
worded  press  announcement  issued  by  this  respondent, 
which  falsely  represents  that  the  Commission  decided  the 
case  in  favor  of  the  respondent  and  upheld  respondent’s 
contentions,  is  a  despicable  perversion  of  the  facts  not  only 
producing  inestimable  damage  to  your  petitioners,  but  con¬ 
stitutes  a  contemptuous  reflection  upon  this  honorable 
Commission.  This  act  also  constitutes  a  bold  notice  to  the 
Commission  and  the  public  that  Royal  Baking  Powder  Com¬ 
pany  intends  to  continue  its  unfair  attacks  on  competitors. 

This  propaganda  has  already  done  untold  damage  to 
your  petitioners  whose  products  this  respondent  has  con¬ 
demned  as  poisonous  and  unwholesome.  The  scientific  men 
of  the  country,  who  ultimately  mold  public  opinion  with  re¬ 
spect  to  the  wholesomeness  of  articles  of  food,  have  re¬ 
ceived  this  misleading  propaganda  and  your  petitioners  are 
wholly  without  means  to  counteract  the  false  and  malicious 
propaganda  thus  spread. 

The  Commission  must  readily  appreciate  the  fact  that 
scientific  men,  receiving  the  enclosed  documents  so  cun¬ 
ningly  stated,  and  ignorant  of  the  legal  procedure  in  Com¬ 
mission  cases,  will  readily  accept  this  material  as  authentic 
evidence  of  the  Commission’s  final  determination  of  a  ques¬ 
tion  vital  to  the  public  health,  and  it  is  logical  to  suppose 
that  these  gentlemen  of  science  will  accept  this  examiner’s 
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report  as  the  judicial  findings  of  your  Honorable  Body  and 
follow  it  in  their  teachings. 

It  is  respectfully  urged  that  your  Honorable  Commission 
promptly  take  such  action  as  may  be  proper  in  the  premises, 
and  especially  ask  that  some  announcement  be  made 

190  to  the  press  and  to  the  scientific  world  which  may  in 
some  measure  correct  the  misleading  impressions 

this  respondent  has  thus  created. 

It  seems  hardly  necessary  to  mention  that  time  is  of  the 
essence. 

Respectfully  submitted, 

(S.)  C.  C.  McCHORD, 

DANIEL  R.  FORBES, 

By  JOHN  WALSH, 

Counsel  for  Your  Petitioners. 

191  Exhibit  No.  13. 

Copy. 

Western  Union. 

#837.  Copy.  EXH  E. 

Chicago,  Ill.,  Sept.  24,  1926 — 10:48  a.  m. 

Judge  C.  McChord, 

309  Southern  Building, 

Washington,  D.  C. : 

Fort  Atkinson  Wisconsin  Union  Friday  September  tenth 
carries  following  article  quote  headline  does  not  kill  but  un¬ 
dermines  health  Royal  Baking  Powder  Company  sends 
you  a  book  on  “Alum  in  Baking  Powder  and  its  Physio¬ 
logical  Effects’ ’  Here  are  three  paragraphs  we  cull  Alum 
is  used  in  baking  powder  because  it  is  cheap  costing  less 
than  two  cents  a  pound  It  is  a  corrosive  poison  Think  of 
feeding  it  to  children  yet  manufacturers  of  well  known  alum 
powders  are  actually  denying  that  they  contain  alum  (Com 
Exhibit  1)  Safeguard  the  food  against  alum  Alum  leaves 
in  the  bread  or  cake  glauber  salts  sulphuric  acid  and  hydrate 
of  alumina  all  injurious  the  last  two  pronounced  poisonous 
Alum  baking  powders  induce  dyspepsia  liver  complaint  and 
kidney  trouble  Alum  may  not  kill  but  it  undermines  the 
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health  and  ill  health  makes  life  miserable  (Com  Exhibit  2) 
Many  low  priced  imitation  baking  powders  are  upon 
192  the  market  These  are  made  with  alum  and  care 
should  be  taken  to  avoid  them  as  alum  is  a  poison 
never  to  be  taken  in  the  food  (Com  Exhibit  3)  unquote  Im¬ 
portant  that  Commission  has  this  information  in  consider¬ 
ing  petition  today 

K.  K.  BELL. 


193  Exhibit  No.  14. 

Before  the  Federal  Trade  Commission. 

Return  of  Royal  Raking  Powder  Company  to  the  Order 

of  September  29,  1926. 

Royal  Baking  Powder  Company,  responding  to  the  order 
of  the  Commission,  dated  September  29,  1926,  directing  it 
to  show  cause  why  a  certain  proposed  order  therein  recited 
should  not  be  made  and  entered  bv  the  Commission,  re- 
spectfullv  shows: 

First.  The  Respondent  is  advised  and  respectfully  avers 
that  the  action  of  the  Commission  and  the  proposed  order 
are  beyond  the  powers  and  jurisdiction  of  the  Commission 
and  without  warrant  in  law,  because 

(1)  They  are  based  and  proceed  upon  and  against  only 
a  certain  act  or  acts  of  the  Respondent  first  occurring  on 
or  about  the  24th  day  of  August,  1926,  and  not  theretofore, 
to  wit,  the  publication  and  circulation  of  the  Report  Upon 
the  Facts  of  the  Trial  Examiner  in  the  proceedings  of  the 
Commission  against  the  Respondent,  Docket  No.  540,  with 
facsimiles  of  the  Commission’s  orders  therein,  dated  March 
23,  1926,  and  July  7,  1926,  and  certain  accompanying  state¬ 
ments. 

The  statute  which  confers  and  limits  the  powers  and 
jurisdiction  of  the  Commission,  directs  that  the  Commis¬ 
sion  may  proceed  against  acts  of  persons  engaged  in  com¬ 
merce  in  the  way  specified  therein  and  not  otherwise, 
namely,  by  issuing  and  serving  “a  complaint  stating  its 
charges;  ”  fixing  a  time  for  hearing;  reducing  testimony 
to  writing  and  thus  preserving  a  record  upon  which  an 
order  to  cease  and  desist  may  be  issued,  enforceable  or  re- 
viewable  by  the  Courts,  all  as  prescribed  in  the  statute. 
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If  the  publication,  since  August  1,  1926,  of  the 

194  Examiner’s  report,  with  facsimiles  of  the  Commis¬ 
sion’s  orders  of  dismissal  in  the  proceedings,  Docket 

540,  is  an  unlawful  act  or  an  act  over  which  this  Commission 
has  jurisdiction  (which  the  Respondent  respectfully  de¬ 
nies),  that  jurisdiction  can  attach  only  by  following  the 
course  prescribed  by  the  statute,  beginning  with  “a  com¬ 
plaint  stating  its  charges”  and  ending  with  an  order  en¬ 
forceable  or  reviewable  by  the  Courts. 

Only  the  procedure  prescribed  by  the  statute  is  due 
process  of  law  in  such  matters  and  other  action  of  the  Com¬ 
mission  interfering  with  and  damaging  the  business,  trade 
reputation  and  property  of  the  Respondent  would  be  a  de¬ 
nial  of  the  rights  secured  this  Respondent  by  the  Constitu¬ 
tion  of  the  United  States. 

(2)  This  Commission  has  no  power  or  jurisdiction  to  set 
aside  orders  terminating  proceedings  conducted  according 
to  the  statute  to  introduce  therein  acts  committed  after 
the  entry  of  said  orders.  The  statute  confers  no  such 
power  or  jurisdiction.  The  assumption  of  such  power  or 
jurisdiction  would  be  directly  opposed  to  the  principle  of 
the  common  law  and  the  Constitution,  protecting  the  indi¬ 
vidual  against  repeated  exercises  of  the  powers  of  govern¬ 
ment  after  one  hearing  and  disposition  of  the  charges 
against  him  in  the  manner  provided  by  the  law. 

Second.  Without  prejudice  to  its  respectful  insistence 
that  the  action  of  the  Commission  and  its  proposed  order 
are  beyond  the  powers  and  jurisdiction  of  the  Commission, 
the  Respondent  says  that  the  facts  concerning  the  publica¬ 
tion  in  question  are  as  follows: 

When  the  proceedings  against  the  Respondent,  Docket 
No.  540,  were  instituted,  large  publicity  was  given  to  them 
by  articles  in  the  public  press  resulting  from  releases  and 
by  advertisements  (some  of  which  included  the  pub- 

195  lication  of  the  complaint)  by  Respondent’s  competi¬ 
tors  and  otherwise.  And  similar  publicity  has  fol¬ 
lowed  many  of  the  stages  of  said  proceedings  and  was 
particularly  notorious  during  the  Spring  and  early  Sum¬ 
mer  of  1926,  a  great  amount  of  newspaper  publicity  then 
appearing.  An  example  of  such  publicity  is  contained  in 
the  April  10,  1926,  issue  of  the  New  York  Journal  of  Com¬ 
merce,  copy  of  which  is  attached  hereto  as  Exhibit  I,  and 
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to  which  and  to  other  publications  of  similar  character 
this  respondent  hereby  refers.  This  publicity  emanated 
from  the  Commission  or  Respondent’s  competitors  manu¬ 
facturing;  baking  powder  containing  alum.  It  gave  the 
charges  against  the  Respondent  and  was  partisan  and 
calculated  to  mislead  and  create  the  impression  that  the 
Respondent  was  guilty  of  unfair  practices,  deceiving  the 
public,  falsifying  and  other  obnoxious  behavior,  and  to 
bring  it  into  disrepute.  The  Respondent’s  business  and 
good  will  constituting  a  valuable  part  of  its  property,  were 
thus  attacked  and  jeopardized. 

These  charges  against  the  Respondent,  spread  broad¬ 
cast  for  many  years,  had  to  do  with  matters  directly  at  is¬ 
sue,  upon  which  many  thousands  of  pages  of  evidence  were 
introduced  in  the  proceedings,  Docket  No.  540.  Briefly, 
they  embraced  the  charge  that  Respondent  had  (i)  falsely 
asserted  that  some  of  its  competitors’  powders  contained 
alum  and  were  accordingly  less  desirable  from  the  point  of 
view  of  health  and  taste  than  its  powder  which  contains 
no  alum,  and  (ii)  made  false  statements  in  certain  details 
of  its  advertising.  The  first  charge,  to  which  most  of  the 
evidence  related,  involved  the  question  whether  comparison 
of  goods  is  an  unfair  method  of  competition  and  was  of 
great  importance  to  the  Respondent.  The  second  charge 
related  to  details  of  expression  in  a  mass  of  advertising, 

most  of  which  had  not  been  used  for  many  years, 

196  and  none  of  which  in  itself  seemed  of  anv  consider- 

* 

able  importance. 

On  March  23rd,  1926,  the  Commission,  reciting  that  it 
had  heard  the  case  upon  the  complaint,  answer,  testimony, 
and  other  evidence,  and  the  briefs  and  arguments  of 
counsel,  finally  dismissed  the  proceedings  against  the  Re¬ 
spondent,  Commissioner  Humphrey  dissenting.  Follow¬ 
ing  that,  on  July  7,  1926,  an  order  was  entered  reopening 
the  procedings  solely  for  the  purpose  of  taking  testimony 
concerning  certain  advertising  and  providing  that  no  evi¬ 
dence  be  taken  with  respect  to  statements  published  by 
the  Respondent  relative  to  the  deleteriousness  of  alum 
baking  powder  and  that  the  dismissal  of  the  complaint  with 
respect  to  the  slogan  “No  alum — no  bitter  taste’ ’  be  con¬ 
firmed. 
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The  matter  being  thus  ended  with  respect  to  the  princi¬ 
pal  issues,  the  Respondent  believed  that  the  appropriate 
time  had  arrived  for  performing  its  duty  to  itself  and  to 
the  public,  of  answering  the  attacks  against  it,  given  great 
publicity  as  aforesaid.  Accordingly,  on  or  about  the  24th 
day  of  August,  1926,  and  not  theretofore,  it  sent  out  copies 
of  the  pamphlet  designated  in  the  order  of  September  29th, 
1926,  as  Exhibit  A,  containing  the  Trial  Examiner’s  Report, 
with  facsimiles  of  the  Commission’s  orders,  together  with 
a  printed  card  reading  as  follows : 

‘ 4  To  all  concerned  with  the  protection  of  the  public  health, 
particularly  with  problems  of  food  regulation  and  dietetics, 
the  recent  scientific  evidence  in  the  baking  powder  contro¬ 
versy  should  prove  of  permanent  interest.  The  findings  of 
Trial  Examiner  Averill  of  the  Federal  Trade  Commission 
are  presented  herewith  as  a  valuable  contribution  on  the 
subject. 

ROYAL  BAKING  POWDER  COMPANY. 
FREDERICK  C.  HITCH, 

V  ice-President .  ’  ’ 

197  or  accompanied  in  some  instances  by  the  papers 
designated  in  said  order  of  September  29,  1926,  as 
Exhibits  B  and  C. 

The  Examiner’s  Report  is  an  impartial  summary  set¬ 
ting  forth  the  substance  of  the  evidence  adduced  on  both 
sides  and  the  effect  thereof.  Notwithstanding  the  rules 
of  the  Commission,  no  specific  error  therein  has  been  found 
by  counsel  for  the  Commission.  Being  the  clear  summary 
of  an  impartial  official,  it  represented  the  fairest  available 
statement  of  the  evidence,  which  evidence  affords  a  suffi¬ 
cient  answer  to  the  widely  circulated  charges  against  the 
Respondent.  The  orders  of  the  Commission  were  published 
with  it  in  facsimile.  The  foreword  and  the  matter  in  Ex¬ 
hibits  B  and  C,  signed  by  the  Company,  were  intended  to 
be,  and  are  believed  to  be,  wholly  accurate.  The  Respond¬ 
ent  believes  and  avers  that  the  publication  as  a  whole 
and  in  all  its  parts  is  a  truthful,  fair  recital  of  matters  of 
public  record  and  constitutes  a  fair,  proper  and  lawful  an¬ 
swer  to  the  public  charges  against  this  Respondent. 

Concerning  the  legal  aspects  of  the  publication  of  said 
report,  the  Respondent  is  advised  and  avers : 
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(a)  No  part  6f  the  proceedings  of  the  Government 
against  an  individual  is,  or  can  he,  secret  under  the  Consti¬ 
tution  and  laws  of  the  United  States. 

As  matter  of  common  practice,  all  parts  of  the  proceed¬ 
ings  of  this  Commission  against  an  individual  have  been 
given  publicity.  The  charges  against  this  Respondent  have 
been  given  the  widest  publicity.  Evidence  in  support  of,  or 
opposition  to,  complaints  of  the  Commission  frequently  ap¬ 
pears  in  fragmentary  fashion  in  the  daily  press.  Respond¬ 
ent’s  publication  of  a  fair  summary  of  the  evidence  follow¬ 
ing  the  substantial  conclusion  of  the  matter,  is  believed  to 
be  better,  from  every  point  of  view,  than  what  occurs 
198  daily  as  matter  of  common  knowledge.  With  respect 
to  the  Trial  Examiner’s  Report,  the  Respondent  is 
informed  and  believes  that  such  reports  have  been  published 
even  prior  to  the  decision  by  the  Commission.  An  instance 
of  such  publication  was  the  report  of  Commissioner 
Humphrey  as  Trial  Examiner  in  the  proceedings  of  the 
Commission  against  Crescent  Manufacturing  Company,  one 
of  the  companies  named  as  petitioner  in  the  paper  served 
with  the  order  of  September  29,  1926. 

(b)  In  acting  in  accordance  with  the  lawT  and  practice, 
the  Respondent  defended  itself  against  the  wTide-spread 
charges  against  it.  With  the  widest  publicity  the  Commis¬ 
sion  charged  it  with  making  false  statements.  It  believes 
it  was  not  only  its  right  and  privileges,  but  its  duty  to  it¬ 
self  and  the  public  to  reply  to  those  charges.  The  proper 
reply  wras  by  reference  to  the  evidence.  The  evidence  wras 
referred  to  in  the  fairest  conceivable  manner  by  giving  the 
clear  summary  of  all  of  it  for  both  sides,  which  had  been 
formulated  by  an  impartial  official.  In  giving  that  summary 
of  the  evidence  and  its  effect,  the  Respondent  accompanied 
it  by  facsimiles  of  the  orders  of  the  Commission. 

Third.  With  respect  to  the  paper  referred  to  in  the  order 
of  the  Commission  of  September  29,  1926,  a  copy  of  wilich 
is  therein  directed  to  be  served  upon  the  Respondent  (wThich 
consists  of  unverified  statements  on  behalf  of  certain  manu¬ 
facturers  of  baking  powTders  containing  alum),  the  Re¬ 
spondent  respectfully  showTs: 

(1)  The  statute  conferring  and  defining  the  powrers  and 
duties  of  the  Commission  provides  that  it  shall  proceed 
only  by  its  own  “complaint  stating  its  charges.”  The 
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powers  and  jurisdiction  of  the  Commission  do  not  include 
the  service  of  complaints  of  one  private  interest  against 
another,  with  a  view  to  answer  and  hearing  thereon. 
The  inclusion  of  such  statements  made  by  a  private  in¬ 
terest  in  the  order  of  the  Commission  and  the  con- 

199  sequent  publication  in  the  press  (as  has  widely 
occurred  in  this  instance)  is,  the  Respondent  respec- 

fully  avers,  beyond  the  powers  of  the  Commission  and 
contrary  to  law  and  calculated  to  make  the  Commission 
appear  in  the  false  light  of  assisting  private  interests  in 
a  private  dispute.  Wherefore,  this  Respondent  is  advised 
that  it  should  not  treat  said  petition  as  properly  in  the 
record,  and  this  Respondent  respectfully  moves  the  Com¬ 
mission  to  strike  said  petition  from  its  records  and  cancel 
all  parts  of  its  order  of  September  29,  1926,  referring 
thereto. 

(2)  With  further  reference  to  the  said  petition  by  the 
seven  alum-using  companies,  the  Respondent  says  that  said 
paper  writing  is  presented  by  strangers  to  these  proceed¬ 
ings  and  contains  no  charges  which  the  Respondent  is  re¬ 
quired  by  law  to  answer. 

Without  waiving  its  objections  and  exceptions,  the  Re¬ 
spondent,  for  the  information  of  the  Commission,  further 
says,  in  answer  to  said  petition,  that  the  speculations,  in¬ 
ferences  and  conclusions  of  fact  and  law  in  said  petition 
are  sufficiently  answered  by  the  record  and  the  orders  pre¬ 
viously  issued  in  Docket  540.  The  publication  of  the  re¬ 
port  of  the  Trial  Examiner  is  in  accord  with  precedent. 
The  report  is  not  confidential  as  evidenced  by  the  famili¬ 
arity  of  the  petitioners  with  it  and  the  exceptions  to  it. 

Concerning  the  allegations  as  to  the  presence  of  alum 
in  powder  of  the  petitioners,  your  Respondent  respectfully 
refers  to  the  record  in  Docket  No.  540,  the  testimony  and 
exhibits  therein,  and  to  paragraphs  6,  9  and  11  of  the  find¬ 
ings  as  to  the  facts  published  by  the  Commission  in  Docket 
No.  539  which  have  been  followed  by  the  Respondent. 

(a)  The  Respondent  further  says  that  the  statements 
in  said  petition  are  not  correct  and  are  calculated  to 
create  impressions  which  are  directly  at  variance 

200  with  the  facts.  For  instance,  said  petition,  in  gen¬ 
eral,  follows  the  tactics  of  divorcing  a  few  words 

from  their  context,  giving  them  a  meaning  which  they  did 
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not  fairly  carry  and  applying  thorn  in  a  different  connec¬ 
tion.  Thus,  the  sentence  from  Exhibit  C,  “The  decision 
of  the  Federal  Trade  Commission  upheld  the  Royal  Bak¬ 
ing  Powder  Company  in  this  and  other  respects,”  is  put 
in  the  petition  in  connection  with  scientific  testimony  and 
the  Trial  Examiner’s  Report.  In  Exhibit  C,  however,  the 
sentence  is  used  in  a  different  connection,  with  a  different 
meaning,  and  it  is  wholly  truthful  and  unobjectionable.  If 
there  appears  simply  in  the  statement  that  the  Respondent 

“has  for  many  years  insisted  that  it  was  justified  in  in¬ 
forming  the  public  that  its  products  do  not  contain  alum. 
The  decision  of  the  Federal  Trade  Commission  upheld  the 
Royal  Baking  Powder  Company  in  this  and  other  re¬ 
spects.” 

There  can  be  no  possible  question  concerning  the  com¬ 
plete  truthfulness  and  accuracy  of  this.  The  Commission 
itself,  in  its  order  of  July  7,  1926,  said: 

“The  dismissal  of  the  complaint  with  respect  to  the 
slogan,  ‘No  alum — no  bitter  taste,’  be  and  the  same  is 
hereby  confirmed.” 

(b)  The  statements  in  said  petition  are  misleading,  in¬ 
tended  to  divert  the  Commission  from  the  consideration 
of  the  real  purpose  of  the  petition,  and  the  actual  menace 
to  the  public  welfare  resulting  from  any  action  by  this 
Commission  which  may  appear  to  place  its  official  stamp  of 
approval  upon  the  deceptive  practices  of  the  manufacturers 
of  baking  powder  containing  alum,  who  disguise  their  alum 
ingredient  under  a  scientific  Latin  phrase  (sodium  alumi¬ 
num  sulphate). 

Those  named  as  petitioners  are  the  real  interests  who  in¬ 
stigated  the  proceeding  in  Docket  540.  Their 
201  officers,  their  lawyers,  and  their  experts  attended 
upon  and  counseled  the  Commission  in  the  introduc¬ 
tion  of  the  mass  of  testimony  and  exhibits  making  up  that 
record.  Then  followed  an  unprecedented  and  unwarranted 
procedure  during  the  past  months,  amounting  to  actual 
persecution  of  this  Respondent.  Under  it  the  Respondent 
has  been  dragged  to  the  Commission’s  hearing  room,  since 
the  order  of  Dismissal  on  March  23rd,  1926,  in  Docket  540, 
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by  a  series  of  motions  and  counter-motions  so  irregular  in 
form  and  method  as  to  make  it  impossible  for  the  Re¬ 
spondent  to  properly  protect  its  legal  rights.  These  mo¬ 
tions,  initiated  within  the  Commission  itself,  frequently 
based  upon  documentary  evidence,  undisclosed  or  only  par¬ 
tially  disclosed  to  the  Respondent,  the  whole  often  the  result 
apparently  of  ex  parte  conferences.  Each  of  these  occasions, 
when  the  Respondent  was  thus  haded  before  the  Commis¬ 
sion,  was  made  the  opportunity  for  wide-spread  exploita¬ 
tions  in  the  public  press  calculated  to  place  the  Respondent 
in  a  false  position  before  the  public  and  this  Commission. 
All  this  was  to  the  inevitable  damage  of  the  Respondent’s 
good-will  and  reputation. 

Incalculable  financial  advantage  will  accrue  to  the  manu¬ 
facturers  of  baking  powder  containing  alum  should  they 
succeed,  through  action  of  this  Commission,  in  suppressing 
the  facts  regarding  the  alum  contained  in  their  baking 
powders  as  established  by  the  Trial  Examiner’s  Report 
in  Docket  540.  In  no  speedier  way  can  they  secure  that 
dominance  in  the  baking  powder  industry  and  increase  their 
present  claim  of  controlling  seventy  per  cent,  of  the  bak¬ 
ing  powder  manufactured  in  the  United  States. 

This  Commission,  created  as  the  protector  of  the  public 
interest,  should  not  lay  itself  open  to  the  suspicion  of  neg¬ 
lecting  the  public  welfare  and  it  should  not  align  itself  with 
those  who  seek  to  prevent  freedom  of  competition 
202  and  full  and  free  discussion  of  a  question  affecting 
the  public  health. 

Here  a  governmental  authority  is  asked  not  only  to  main¬ 
tain  as  a  legal  proposition  the  wholesomeness  of  alum,  but 
also  to  suppress  all  discussion  suggesting  the  contrary. 

The  use  of  alum  as  a  food  ingredient  is  prohibited  in 
Germany,  France,  Belgium,  Great  Britain,  Switzerland, 
Czech-Slovakia,  Hungary  and  Brazil.  It  is  condemned  by 
scientists  of  the  highest  international  standing  in  our  own 
country,  such  as  Dr.  William  J.  Gies,  Professor  of  Biolog¬ 
ical  Chemistry  in  the  College  of  Physicians  and  Surgeons 
at  Columbia  University;  Dr.  Albert  P.  Mathews,  Professor 
of  Bio-Chemistry  in  the  College  of  Medicine  at  the  Univer¬ 
sity  of  Cincinnati;  Dr.  H.  Gideon  Wells,  Professor  of  Pa¬ 
thology  at  the  University  of  Chicago;  Dr.  A.  S.  Lovenliart, 

11-4740 
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Professor  of  Pharmacology  of  the  University  of  Wiscon¬ 
sin;  Dr.  Philip  E.  Hawk  and  Dr.  Clarence  A.  Smith  of  the 
Jefferson  Medical  College  at  Philadelphia;  Dr.  Victor  C. 
Vaughn,  ex-president  of  the  Medical  Association,  for  six 
years  Dean  of  the  medical  faculties  at  the  University  of 
Michigan;  Dr.  Arnold  Iv.  Balls  of  the  University  of  Penn¬ 
sylvania;  Dr.  Frederick  S.  Hammett  of  the  Wistar  Insti¬ 
tute  of  Anatomy  at  Philadelphia,  and  many  others. 

It  is  submitted  that  this  is  a  subject  demanding  full  and 
free  discussion,  and  that  it  is  the  duty  of  the  Commission  to 
stimulate  and  invite  such  discussion  of  a  subject  so  vital  to 
the  public  welfare. 

Fourth.  In  these  proceedings  the  Respondent  has  been 
put  to  very  large  expense,  and,  to  a  considerable  degree, 
compelled  to  divert  the  energies  of  its  employees  from  its 
business,  while  its  competitors  have  been  making  use  of 
each  action  of  the  Commission  to  injure  its  reputation  and 
good-will,  although  in  the  whole  six  years  of  agitation 
203  there  has  been  no  adjudication  whatever,  finding  the 
Respondent  guilty  of  any  improper  or  unfair  act. 
The  Respondent  respectfully  protests  that  it  is  entitled  to 
be  relieved  from  further  harassment  and  that  if,  since  the 
order  of  dismissal  in  Docket  No.  340,  it  has  done  anything 
which  the  Commission  deems  to  be  a  proper  ground  for  com¬ 
plaint,  that  it  proceed  against  it  as  duly  provided  by  law 
rather  than  by  the  present  procedure,  constituting,  as  it 
does,  an  arbitrary  exercise  of  governmental  power  and  a 
violation  of  the  Respondent’s  rights  under  the  Constitu¬ 
tion. 

Upon  all  the  grounds  heretofore  stated  the  Respondent 
respectfully  submits  that  the  application  for  the  issuance 
of  an  order  vacating  the  orders  heretofore  issued  on  March 
23rd,  1926,  and  on  July  7th,  1926,  and  reopening  the  pro¬ 
ceeding,  Docket  540,  be  in  all  respects  denied. 

Respectfully  submitted, 

ROYAL  BAKING  POWDER 
COMPANY, 

( Signed )  By  ARCHIBALD  COX, 

Its  Attorney . 
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Exhibit  I. 

(From  the  N.  Y.  Journal  of  Commerce  of  Saturday, 

April  10, 1926.) 

Board  Ask  Baking  Powder  Peace. 

Washington  Proceedings  May  Have  Important  Effect  on 

Ethical  Conduct. 

(Bureau  of  the  Journal  of  Commerce.) 

Washington,  April  9. — Friends  of  the  Federal  Trade 
Commission’s  recent  progressive  policies  of  cooperation, 
rather  than  penalizing  the  trade,  are  especially  jubi- 
204  lant  at  the  prospect  that  at  last  the  settlement  by 
stipulation  policy  may  end  the  notorious  “baking 
powder  war.” 

As  already  stated  in  The  Journal  of  Commerce  dis¬ 
patches,  the  matter  came  up  this  week  when  the  Royal  Bak¬ 
ing  Powder  Company  of  New  York  was  enjoying  (?)  its 
turn  on  the  carpet.  After  listening  to  the  evidence  and  talk¬ 
ing  with  the  battle-worn  warriors  of  all  the  companies, 
Commissioner  Humphrey  formally  proposed  that  the  par¬ 
ties  get  together,  decided  on  a  course  of  ethical  conduct  for 
future  competitive  activity,  assent  to  the  Commission 
framing  a  cease  and  desist  order  from  all  questionable  prac¬ 
tices,  and  then  all  accept  it  by  stipulation. 

It  is  understood  that  Calumet  Baking  Powder  Company 
had  already  written,  agreeing  to  such  a  course,  and  all  the 
others  present  consented  to  accept  such  a  decree  “if  Royal 
would.”  Thus  far,  so  far  as  the  Commission  is  informed, 
Royal  is  the  only  one  unwilling  to  sign,  though  its  counsel 
has  agreed  to  urge  it  to  do  so.  It  is  believed  that  in  due 
course  Royal  will  come  into  line  and  that  the  decree  will  • 
issue. 

In  effect,  the  agreement  proposed  would  be  a  sort  of  con¬ 
sent  decree,  whereby  all  parties  signing  would  accept  or¬ 
ders  to  cease  and  desist  from  continuing  any  of  the  unfair 
practices  for  which  the  baking  powder  industry  has  become 
famous.  In  addition,  it  would  represent  an  informal  code 
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of  ethics  for  the  conduct  of  business  by  the  several  baking 
powder  companies  in  the  future. 

At  the  present  swing  of  the  pendulum  heads  of  the  sev¬ 
eral  companies  involved  are  in  the  mood  to  “ clean  house” 
from  top  to  bottom  and  take  on  a  program  of  constructive 
development  in  their  industry  for  the  common  good.  In  the 
midst  of  the  extensive  fighting  that  has  been  carried  on 
among  themselves,  it  lias  been  noted  lately  that  demand  for 
baking  powder  has  not  been  increasing  as  rapidly  as 
205  it  might  if  it  were  not  for  inroads  on  their  market 
being  made  by  the  growing  use  of  self-raising  flours 
and  baker’s  bread. 

The  attitude  is  being  taken  by  producers  of  baking  pow¬ 
der  that  they  will  be  far  better  off  to  give  attention  to  spend¬ 
ing  money  for  constructive  defensive  education  in  the  use 
of  baking  powder  in  making  home-made  bread,  cake,  etc., 
than  they  have  been  in  using  it  for  extensive  “mud-sling¬ 
ing”  operations. 

The  appearance  of  this  situation  in  Washington  just  at 
this  time  is  regarded  as  having  considerable  significance,  so 
far  as  the  Federal  Trade  Commission  is  concerned.  With¬ 
out  doubt,  a  successful  maneuver  which  would  bring  the 
baking  powder  companies  into  line  without  further  ado  and 
unpleasantness  would  be  regarded  as  a  big  point  in  the 
favor  of  the  progressive  element  in  the  commission,  par¬ 
ticularly  welcome  to  the  Republican  majority  on  the  com¬ 
mission  who  have  been  struggling  to  justify  the  existence 
of  a  helpful  agency  in  the  face  of  spasmodic,  but  none  the 
less  violent,  attacks  from  various  political  interests  through¬ 
out  the  eountrv. 

w 

Tn  other  words,  successful  completion  of  the  plan  briefly 
outlined  by  Commissioner  Humphrey  last  Monday  would 
put  the  Commission  on  record  as  a  mediator  in  trade  dis¬ 
putes,  vesting  it  with  some  such  semi-judicial  appearance 
as  is  carried  by  the  Interstate  Commerce  Commission.  Al¬ 
though  this  is  not  the  first  time  such  a  course  has  been  un¬ 
dertaken  by  the  commission,  it  is  about  the  most  outstand¬ 
ing  case  which  it  has  attempted.  In  consequence  quick  ac¬ 
tion  on  the  part  of  all  the  manufacturers  is  being  urged  by 
members  of  the  commission. 

Consideration  of  the  entire  matter  came  up  in  connection 
with  a  Federal  Trade  Commission  complaint  against  the 
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Royal  Baking  Powder  Company.  The  case  was 

206  heard  last  Monday  afternoon,  with  the  following  con¬ 
cerns  represented  by  attorneys:  Davis  Baking  Pow¬ 
der  Company  of  Hoboken,  the  Sea  Gull  Specialty  Company 
of  Baltimore,  Harry  D.  Nims  of  New  York;  Kenton  Baking 
Powder  Company  of  Cincinnati,  John  Walsh  of  Washing¬ 
ton,  D.  C. ;  Crescent  Manufacturing  Company  of  Seattle, 
H.  S.  Jones  of  Seattle;  Calumet  Baking  Powder  Company, 
Daniel  R.  Forbes  of  Washington,  and  the  Royal  Baking 
Powder  Company,  Archibald  Cox  of  New  York. 

All  of  these  attorneys,  with  the  exception  of  Mr.  Cox 
committed  their  clients  to  acceptance  of  the  proposed  agree¬ 
ment  in  the  event  that  the  Royal  Company  would  join  with 
them,  and  Mr.  Cox  indicated  that  he  would  recommend 
the  proposition  to  the  Royal  Company. 

The  subject  of  the  particular  complaint  goes  deeply  into 
the  entire  matter  of  fifty  years  of  incessant  warfare.  Since 
formation  of  the  Trade  Commission  frequent  requests  that 
it  take  steps  to  prohibit  practices  used  by  rival  baking 
powder  manufacturers  have  been  received,  and  a  number 
of  other  complaints  are  still  pending. 

According  to  the  brief  filed  by  Attorney  Robert  0.  Brow¬ 
nell  who  represented  the  commission  in  the  case  “it  may  be 
fairly  concluded  from  the  prevalence  of  such  complaints 
and  from  indisputable  facts  upon  which  many  of  them  rest 
that  there  is  some  basic  trouble  in  the  industry.”  He  con¬ 
tended  that  the  Royal  Baking  Powder  Company  has  been 
persistent  in  the  entire  difficulty,  claiming  that  the  introduc¬ 
tion  of  the  less  expensive  powders  on  the  market  had  forced 
that  concern  to  fight  for  its  very  existence  and  its  struggles 
to  preserve  itself,  seized  upon  and  used  every  possible 
means  to  discredit  competing  products  in  the  minds  of  the 
public.  It  was  contended  by  counsel  in  his  brief  that  the 
simple  expedient  of  advertising  that  Royal  powder  “con¬ 
tained  no  alum”  amounted  to  telling  the  public  that 

207  this  powder  was  pure,  whereas  others  were  poisonous. 

The  review  of  the  case  dates  back  to  1876.  The 
campagin,  which  has  continued  since,  was  originally  based 
on  a  survey  of  fifteen  women  to  ascertain  the  ideas  held 
among  housewives  about  alum.  The  survey  showed,  ac¬ 
cording  to  Mr.  Brownell’s  account,  that  about  71  per  cent 
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of  t lie  women  interviewed  thought  alum  was  entirely  a  drug 
product,  while  only  2.7  per  cent  of  the  total  thought  it  was 
a  food  product,  the  balance  having  no  definite  idea  in  the 
matter.  The  survey  also  brought  out  that  92.4  per  cent  of 
the  total  did  not  know  that  there  was  more  than  one  kind 
of  alum  and  that  34.9  per  cent  stated  that,  if  told  that  a  cer¬ 
tain  baking  powder  contained  alum,  without  other  explana¬ 
tion,  they  would  consider  it  unsafe  to  use. 

From  that  time  on  the  fight  between  the  so-called  ‘ ‘  cream 
of  tartar”  baking  powder  manufacturers  and  the  so-called 
SAS  (sodium  aluminum  sulphate)  baking  powder  manu¬ 
facturers  has  been  bitter,  with  the  former  alleging  the  latter 
to  be  manufacturing  their  product  from  alum. 

The  practices  complained  of  from  time  to  time  in  the 

baking  powder  industry  have  not  been  conducted  by  one 

concern  alone.  With  the  practical  declaration  of  war  fifty 

years  ago  by  the  Royal  company,  retaliation  followed  from 

some  of  the  SAS  manufacturers  with  the  net  result  that 

mud  has  been  thrown  freely  from  both  sides. 

•/ 

In  addition  to  the  complaint  to  which  attention  is  being 
given  at  present  there  is  also  a  complaint  before  the  com¬ 
mission  against  the  Calumet  Company  alleging  unfair  prac¬ 
tice  in  the  use  of  the  so-called  “water  glass  test”  to  de¬ 
termine  the  freshness  of  the  powder.  It  is  indicated  how¬ 
ever,  that  in  the  event  the  proposed  agreement  should  be 
drawn  up  and  signed,  the  Calumet  company  would 
208  agree  to  accept  a  Federal  Trade  Commission  order 
to  cease  and  desist  from  further  continuance  of  the 
practices  alleged  in  the  complaint. 

With  the  prospect  of  definite  peace  among  the  several 
concerns,  officials  of  the  companies  are  giving  attention 
to  the  possibilities  of  extending  their  selling  activities  fur¬ 
ther  in  the  foreign  field.  Officials  of  the  Davis  Company, 
the  Calumet  Company,  the  Kenton  Company  and  others 
appearing  before  the  Commission  in  connection  with  these 
complaints  have  testified  that  a  large  part  of  their  selling 
expense  has  arisen  from  the  necessity  of  overcoming  the 
effects  of  the  claim  that  their  products  contain  drug  store 
alum  (ammonium  aluminum  sulphate)  instead  of  sodium 
aluminum  sulphate,  which  although  regarded  by  chemists 
as  of  the  alum  family,  is  not  the  same  substance  as  what  is 
generally  known  as  “alum.” 
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If  these  funds  now  being  consumed  in  such  advertising 
could  be  diverted  to  development  of  markets  for  Ameri¬ 
can  baking  powder  abroad,  it  is  argued  the  result  would 
be  beneficial  to  all  the  companies  alike  as  well  as  serving 
to  swell  the  total  exports  of  American  manufactured  prod¬ 
ucts. 

The  baking  powder  industry  of  this  country  represents 
a  total  investment  of  about  $150,000,000.  Gross  sales  per 
year  are  reported  in  the  neighborhood  of  $60,000,000  to 
$70,000,000.  The  manufacturers  have  come  to  realize,  ac¬ 
cording  to  their  statements  that  a  considerable  portion  of 
the  profits  resulting  has  been  eaten  up  every  year  in  the 
cut-thoat  advertising  and  selling  policies  which  have  been 
in  force  during  all  these  years. 

Developments  in  the  next  few  weeks  will  probably  be 
important.  The  Federal  Trade  Commission  has  taken  the 
Royal  case  under  advisement  and  it  is  indicated  that 

209  formal  action  will  probably  be  held  up  pending  the 
outcome  of  conferences  between  Attorney  Cox  and 

his  clients. 

It  is  felt  that  if  the  Royal  company  agrees  to  the  pro¬ 
posed  pact,  the  Commission  will  either  dismiss  the  case  or 
reach  an  agreement  with  the  Royal  company  for  issuance 
of  a  cease  and  desist  order,  a  situation  which  would  be  fully 
covered  in  the  agreement  which  all  manufacturers  would 
make  among  themselves. 

210  Exhibit  No.  15. 

Before  the  Federal  Trade  Commission. 

Docket  No.  540. 

In  the  Matter  of  Royal  Baking  Powder  Company 

Hearing  Room,  P^ederal  Trade  Commission, 
Washington,  D.  C. 

October  8,  1926. 

Met  pursuant  to  notice,  2  o’clock  P.  M. 

Before  the  Federal  Trade  Commission. 

Present:  Commissioners  Hunt  (Chairman),  Humphrey 
and  Myers. 
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Appearances :  Robert  0.  Brownell  and  Martin  A.  Mor¬ 
rison  (Washington,  D.  C.),  in  behalf  of  the  Commission. 

John  Walsh,  Esq.,  and  C.  H.  McChord,  Esq.,  in  behalf  of 
the  Petitioners  Kenton  Baking  Powder  Company,  Richard 
B.  Davis  Company,  Calumet  Baking  Powder  Company, 
Southern  Manufacturing  Company,  Seagull  Company  and 
Rich  Maid  Manufacturing  Company. 

The  Chairman:  In  the  Matter  of  the  Royal  Baking 
Powder  Company,  Docket  540,  is  the  Respondent  repre¬ 
sented  ? 

Mr.  William  H.  Mondell.  I  have  a  letter  to  read,  sir,  from 
Frank  W.  Mondell. 

211  (Mr.  Mondell  read  the  letter  as  follows) : 

“Frank  W.  Mondell, 

Attorney  and  Counsellor  at  Law 
Investment  Building, 

Washington,  D.  C. 


Federal  Trade  Commission, 
Washington,  D.  C. 

Gentlemen  : 


October  8,  1926. 


“On  behalf  of  Mr.  Archibald  Cox,  attorney  for  the 
Royal  Baking  Powder  Company,  I  tile  herewith  copies  of 
the  return  of  the  Royal  Baking  Powder  Company  to  the 
order  of  the  Commission  dated  September  29,  1926. 

“Mr.  Cox  has  requested  me  to  say  that  unexpected  pro¬ 
fessional  engagements  prevent  his  attendance  in  person, 
that  he  waives  oral  argument  and  submits  the  matter  to  the 
Commission  on  this  return. 

Respectfully, 

( Signed )  '  F.  W.  MONDELL.  ’  ’ 


These  are  the  copies.  (Passing  up  papers  to  the  Com¬ 
mission.) 

Commissioner  Humphrey:  Have  the  attorneys  for  the 
Commission  had  a  good  chance  to  examine  this? 

Mr.  Brownell :  No,  sir,  we  have  not  seen  it. 
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The  Chairman:  The  Chief  Counsel  will  be  instructed  to 
prepare  a  complaint  in  compliance  with  the  order. 

Now,  under  the  circumstances,  we  will  adjourn. 

(Thereupon,  at  2:10  o’clock  P.  M.,  the  Commission  ad¬ 
journed.) 

212  Writ  of  Certiorari. 

Issued  October  22,  1926. 
******* 


United  States  of  America,  ss: 

The  President  of  the  United  States  to  the  Honorable  Fed¬ 
eral  Trade  Commission  and  John  F.  Nugent,  Charles  W. 
Hunt,  Abram  F.  Myers,  and  William  E.  Humphrey,  mem¬ 
bers  of  said  Commission,  Greeting: 


Being  informed  that  there  are  now  pending  before  you 
certain  proceedings  wherein  the  Federal  Trade  Commission 
is  complainant  and  Royal  Baking  Powder  Company  is  re¬ 
spondent,  the  same  being  known  and  designated  as  Docket 
540  in  the  records  of  the  Federal  Trade  Commission  an 
Order  of  Dismissal  having  been  entered  therein  by  the 
Federal  Trade  Commission  on  the  23rd  of  March,  1926,  and 
we  being  willing  for  certain  reasons  that  the  records 
and  proceedings  therein  subsequent  to  said  Order  of  Dis¬ 
missal  should  lie  certified  by  you  and  removed  into  the 
Supreme  Court  of  the  District  of  Columbia,  do  command 
that  you  send  on  or  before  November  12th,  1926,  to  the 
Supreme  Court  of  the  said  District  of  Columbia  the  record 
and  proceedings  before  you  as  appearing  on  the  docket  and 
in  the  files  in  said  cause  Docket  540  subsequent  to  said 
Order  of  Dismissal  issued  on  March  23rd,  1926,  including 
therein  all  records  and  proceedings  contained  and  appear¬ 
ing  in  the  Confidential  File  Docket  540  or  elsewhere  and  in¬ 
cluding  all  documents  and  paper  writings  of  every  kind  and 
description  by  whomsoever  filed  which  have  been  received 
or  considered  in  said  cause  subsequent  to  said  Order  of 
Dismissal  of  March  23rd,  1926,  so  that  the  said  Su- 
213  preme  Court  may  act  therein  as  of  right  and  accord¬ 
ing  to  the  laws  and  customs  of  the  United  States 
should  be  done. 
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Witness  the  Honorable  Walter  T.  McCoy,  Chief  Justice 
of  the  Supreme  Court  of  the  District  of  Columbia,  the  22 
day  of  October,  A.  D.,  1926. 

[seal.]  FRANK  E.  CUNNINGHAM, 

Clerk  Supreme  Court  District  of  Columbia. 

By  ALF  G.  BUHRMAN, 

Assistant  Clerk. 

Fiat  of  Chief  Justice  McCoy. 

Let  this  writ  issue. 

Dated  October  22,  1926. 

WALTER  I.  McCOY, 

Chief  Justice. 


Marshal9 s  Return. 


Served  Writ  of  Certiorari  and  copy  of  Petition  on  Re¬ 
spondents  within  named  as  follows: 

Federal  Trade  Com.,  by  Otis  Johnson,  Secty.,  personally. 
C.  W.  Hunt,  Personally. 

A.  F.  Myers,  Personally. 

W.  E.  Humphrey,  Personally. 

Oct.  22,  1926. 

J.  F.  Nugent  not  to  be  found,  11-2-26. 

E.  C.  SNYDER, 

ByE.  J.  GRAVES, 

Deputy. 


214  Demurrer  to  Petition. 

Filed  November  13,  1926. 

*  *  *  *  *  *  * 

To  the  Honorable  the  Judges  of  the  Supreme  Court  of  the 
District  of  Columbia: 

Come  now  respondents  herein,  Federal  Trade  Commis¬ 
sion,  J.  F.  Nugent,  C.  W.  Hunt,  A.  F.  Myers  and  W.  E. 
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Humphrey,  Commissionc  rs,  and  demurring  to  the  petition 
herein,  say  that  it  is  bad  in  substance. 

BAYARD  T.  HAINER, 

ADRIEN  F.  BUSICK, 

MARTIN  A.  MORRISON, 
ROBERT  O.  BROWNELL, 

Attorneys  for  Respondents. 

The  following  points  are  to  be  argued  upon  the  hear¬ 
ing  of  this  demurrer: 

1.  That  the  petition  does  not  state  a  cause  of  action. 

2.  That  the  petition  does  not  state  a  cause  of  action 
against  the  respondents  within  the  jurisdiction  of  this 
Court. 

3.  That  for  this  Court  to  exercise  the  jurisdiction  prayed 
for  in  this  case  would  be  an  usurpation  of  the  exclusive 
jurisdiction  granted  to  the  United  States  Circuit  Court 
of  Appeals  by  the  Federal  Trade  Commission  Act. 

4.  That  the  facts  alleged  in  the  petition  herein  are  not 
sufficient  to  entitle  the  petitioner  to  the  relief  prayed  for, 
or  1o  any  part  thereof  or  to  any  relief. 

5.  That  for  this  Court  to  grant  relief  prayed  for  would 
be  an  invasion  of  the  power  conferred  upon  the  legislative 
and  executive  branches  of  the  Government  by  the  Consti¬ 
tution. 

215  6.  That  this  Court  is  without  jurisdiction  to  re¬ 

view  or  set  aside  any  order  of  the  Federal  Trade 
Commission  entered  under  Section  5  of  the  Federal  Trade 
Commission  Act,  or  to  quash  any  proceeding  or  hearing 
bv  the  Commission  under  the  said  section  of  the  said  Act 
to  determine  whether  any  person  is  engaged  in  the  use  of 
unfair  methods  of  competition. 

7.  That  the  several  United  States  Circuit  Courts  of  Ap¬ 
peals  are  by  the  said  Section  5  of  the  said  Act  vested  with 
exclusive  jurisdiction  to  affirm,  modify  or  set  aside  orders 
of  the  Commission  to  cease  and  desist  from  the  use  of  unfair 
methods  of  competition  in  interstate  commerce  under  the 
said  section.  The  procedure  provided  by  the  Federal  Trade 
Commission  Act  for  review  of  the  Commission’s  orders  to 
cease  and  desist  from  the  use  of  unfair  methods  of  compe¬ 
tition  is  exclusive  of  all  other  methods  of  review  of  the 
Commission’s  orders  under  that  section. 
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8.  That  no  court  is  vested  with  jurisdiction  to  review  or 
set  aside  any  order  of  the  Federal  Trade  Commission  under 
Section  5  of  the  Federal  Trade  Commission  Act  except  a 
final  order  to  cease  and  desist  from  the  use  of  unfair 
methods  of  competition. 

9.  That  the  order  of  the  Federal  Trade  Commission  dis¬ 
missing  t lie  complaint  in  Docket  540  and  its  order  vacating 
said  order  of  dismissal,  are  purely  procedural  and  admini- 
istrative,  do  not  hind  this  petitioner  and  may  not  be  re¬ 
viewed  hv  any  court. 

10.  That  the  Federal  Trade  Commission  Act  prescribed 
broadly  the  procedure  to  he  followed  by  the  Commission, 
and  authorizes  the  Commission  to  make  rules  and  regula¬ 
tions  for  carrying  into  effect  the  provisions  of  that  Act. 

To  halt  the  Commission’s  proceeding  at  the  various 
216  stages  taken  therein  for  the  purpose  of  having  its 
orders  and  acts  reviewed  and  passed  upon  by  the 
courts,  or  to  quash  the  proceeding  at  any  stage  prior  to  the 
issuance  of  an  order  to  cease  and  desist,  if  in  the  judgment 
of  the  Court  it  should  he  quashed,  would  prevent  the  Com¬ 
mission  from  proceeding  to  exercise  the  functions  author¬ 
ized  by  the  statute  and  in  the  manner  specified,  and  would 
be  an  unwarranted  interference  by  the  courts  with  the 
legislative  and  executive  branches  of  the  Government. 

BAYARD  T.  HAINER, 

ADRIEN  F.  BUSICK, 

MARTIN  A.  MORRISON, 
ROBERT  0.  BROWNELL, 

Attorneys  for  Respondents. 

To  Matthew  E.  O’Brien,  Esq.,  Matthew  II.  O’Brien,  Esq., 
Attornevs  for  Petitioner: 

Take  notice  that  the  foregoing  demurrer  will  be  called  to 
the  attention  of  the  Court  on  Friday,  November  19,  1926, 
at  10:00  A.  M.,  or  as  soon  thereafter  as  counsel  may  be 
heard. 

BAYARD  T.  HAINER, 

ADRIEN  F.  BUSICK, 

MARTIN  A.  MORRISON, 
ROBERT  O.  BROWNELL, 

Attorneys  for  Respondents. 
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Service  of  copy  of  foregoing  demurrer  and  notice  ac¬ 
knowledged  this  —  day  of  November,  1926. 

MATTHEW  E.  O’BRIEN, 
MATTHEW  H.  O’BRIEN, 

Attorneys  for  Petitioner. 

217  Motion  to  Quash  Writ  of  Certiorari. 

Filed  November  13,  1926. 


To  the  Honorable  the  Judges  of  the  Supreme  Court  of  the 

District  of  Columbia : 

Come  now  the  respondents  herein,  Federal  Trade  Com¬ 
mission,  J.  F.  Nugent,  C.  W.  Hunt,  A.  F.  Myers  and  W.  E. 
Humphrey,  Commissioners,  and  respectfully  move  that  the 
writ  of  certiorari  issued  to  said  respondents  by  this  Court 
on  the  22nd  day  of  October,  1926,  be  quashed,  and  for 
grounds  for  the  said  motion  present  and  show  to  the  Court 
the  following,  to-wit: 

1.  That  petition  does  not  state  a  cause  of  action. 

2.  That  the  Court  is  without  jurisdiction  to  issue  a  writ 
of  certiorari  to  review  an  administrative  order  of  an  ad¬ 
ministrative  body  or  of  an  executive  officer. 

3.  That  this  Court  is  without  jurisdiction  to  issue  the  said 
writ  upon  the  grounds  and  for  the  purposes  stated  in  the 
petition  herein. 

4.  That  the  facts  alleged  in  the  petition  herein  are  not 
sufficient  to  entitle  the  petitioner  to  the  issuance  of  said 
writ  so  issued  herein,  or  to  any  part  or  parts  thereof,  or  to 
anv  writ  of  certiorari. 

5.  That  the  facts  alleged  in  the  petition  herein  are  not 
sufficient  to  disclose  jurisdiction  in  this  Court  to  require 
the  respondents  or  any  of  them  to  do  or  perform  the  acts 
set  forth  and  commanded  in  the  writ  issued  herein. 

6.  That  the  facts  alleged  herein  are  not  sufficient  to  dis¬ 

close  jurisdiction  in  this  Court  to  require  respond- 
218  ents  or  any  of  them  to  do  or  perform  any  of  the  acts 
set  forth  and  commanded  in  the  writ  issued  herein. 

7.  That  this  Court  does  not  have  jurisdiction  to  review 
orders  of  the  Federal  Trade  Commission  made  under  au- 
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thoritv  of  Section  5  of  t lie  Federal  Trade  Commission  Act 
by  writ  of  certiorari  or  any  other  writ,  process  or  method, 
since  exclusive  jurisdiction  to  review  such  orders  of  the 
Commission  is  vested  by  statute  in  the  several  United  States 
Circuit  Courts  of  Appeals. 

8.  That  a  writ  of  certiorari  will  not  issue  from  this  Court 
to  bring  up  a  record  while  the  proceeding  is  in  fieri.  The 
writ  of  certiorari  issued  herein  calls  for  certification  and 
delivery  to  this  Court  of  a  designated  portion  of  the  rec¬ 
ord,  for  papers,  evidence,  documents  and  for  the  confidential 
file  of  the  Commission  in  a  proceeding  not  yet  terminated, 
but  in  which  a  trial  is  in  progress  and  unfinished. 

9.  That  a  writ  of  certiorari  may  issue  only  to  courts, 
boards,  officers  or  tribunals  whose  orders  have  the  force 
and  effect  of  final  judgments.  No  order  of  the  Federal 
Trade  Commission  made  under  Section  5  of  the  Federal 
Trade  Commission  Act  has  such  force  or  effect  and  does  not 
bind  anybody  until  such  order  is  vitalized  by  decree  of  the 
proper  Circuit  Court  of  Appeals. 

10.  That  where  there  is  jurisdiction  in  a  court  to  issue 
writ  of  certiorari  to  review  findings  and  decisions  of  boards 
or  executive  officers,  it  will  nevertheless  not  issue  where  a 
remedy  by  appeal  or  other  method  of  review  is  provided. 
For  any  error  committed  by  the  Commission  in  a  proceed¬ 
ing  under  Section  5  of  the  Federal  Trade  Commis- 

219  sion  Act,  there  is  a  specific  and  exclusive  remedy 
provided  in  the  said  Section  5  of  said  Act. 

11.  That  a  writ  of  certiorari  can  only  require  that  the 
“record”  in  the  case  be  sent  up.  The  writ  of  certiorari  is¬ 
sued  herein  calls  for  the  certification  and  delivery  to  this 
Court  of  papers,  evidence,  documents  and  confidential  files 
of  the  Commission  that  have  not  been  made,  have  never 
been  and  are  not  now  any  part  of  the  record  in  the  case 
of  Federal  Trade  Commission  v.  Royal  Baking  Powder 
Company,  the  petitioner  herein,  as  is  disclosed  by  the  sworn 
statement  of  the  petitioner  itself  in  its  petition  herein. 

12.  That  this  Court  may  not  require  by  writ  of  certiorari 
or  otherwise,  the  production  of  papers  and  documents  which 
the  Commission  has  never  permitted  to  become  public  rec¬ 
ords  in  the  sense  that  they  are  open  to  the  inspection  of 
the  public  or  to  anyone  however  interested;  but  which  the 
Commission  has,  under  the  authority  of  the  Federal  Trade 
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Commission  Act  and  under  rules  of  the  Commission  estab¬ 
lished  under  said  Act  determined  should  be  private  and 
confidential. 

BAYARD  T.  HAINER, 

ADRIEN  F.  BUSICK, 

MARTIN  A.  .MORRISON, 
ROBERT  O.  BROWNELL, 
Attorneys  for  Respondents. 


To  Matthew  E.  O’Brien,  Esq.,  Matthew  H.  O’Brien,  Esq., 
Attorneys  for  Petitioner: 

Take  notice  that  the  foregoing  motion  to  quash  the  writ 
of  certiorari  heretofore  issued  in  this  case  will  be  called 
to  the  attention  of  the  Court  on  Friday,  November 
220  19,  1920,  at  10:00  A.  M.,  or  as  soon  thereafter  as 

counsel  may  be  heard. 

BAYARD  T.  HAINER, 

ADRIEN  F.  BUSICK, 

MARTIN  A.  MORRISON, 
ROBERT  O.  BROWNELL, 

Attorneys  for  Respondents. 


Service  of  copy  of  foregoing  motion  and  notice  acknowl¬ 
edged  this  —  day  of  November,  1926. 

MATTHEW  E.  O’BRIEN, 
MATTHEW  II.  O’BRIEN, 

Attorneys  for  Petitioner , 

Per  S.  M. 


Opinion. 

Filed  June  21,  1927. 


A  writ  of  certiorari  was  upon  the  petition  herein  issued 
to  respondents  the  Federal  Trade  Commission  and  the 
individual  defendants  Commissioners  thereof  commanding 
them  to  send  to  this  court  the  record  and  proceedings  be¬ 
fore  the  respondents  as  appearing  on  the  docket  and  in  the 
files  of  the  Federal  Trade  Commission  Docket  No.  540 
subsequent  to  a  certain  order  of  dismissal  therein  issued 
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on  March  23,  1926,  including  all  records  and  proceedings 
contained  and  appearing  in  the  “Confidential  File,  Docket 
540”  or  elsewhere  and  including  all  documents  and  paper 
writings  of  every  kind  and  description  by  whomsoever  tiled 
which  have  been  received  or  considered  in  said  cause  sub¬ 


sequent  to  said  order  of  dismissal. 

221  The  respondents  moved  to  quash  the  writ  on 
several  grounds  variously  stated  but  which  in  sub¬ 
stance  are  that  the  court  is  without  jurisdiction  to  issue  a 


writ  of  certiorari  to  review  an  administrative  order  of  an 
administrative  body  and  that  the  petition  does  not  state  a 


cause  of  action. 

The  respondents  moved  also  to  dismiss  the  petition  for 
the  writ  which  motion  was  in  substance  on  the  same  grounds 
as  those  stated  in  the  motion  to  quash. 

A  demurrer  was  tiled  by  the  respondents  which  also 
raises  substantially  the  same  questions  as  those  raised  by 
the  motions  above  mentioned. 

The  petitioner  moved  to  strike  the  motion  to  quash  and 
the  motion  to  dismiss. 

As  the  court  understands  the  situation  it  was  agreed  on 
the  argument  that  the  case  should  be  submitted  upon  the 
question  of  jurisdiction  and  upon  the  question  of  whether 
a  cause  of  action  was  stated. 

As  the  matter  stands  t lie  facts  alleged  in  the  petition  must 
be  taken  as  true.  They  are  substantially  as  follows: 

Plaintiff  is  a  corporation  and  the  Federal  Trade  Com¬ 
mission  created  by  an  act  of  Congress  the  individuals 
named  as  defendants  being  the  Commissioners  thereof. 

The  petitioner  has  for  a  long  time  been  engaged  in  the 
manufacture  and  sale  of  baking  powder  and  in  connection 
therewith  owns  a  valuable  business,  trade,  reputation,  cus¬ 
tom  and  goodwill. 

Baking  powders  are  known  as  and  distinguished 
222  according  to  their  respective  acid  ingredients,  those 
having  for  such  ingredients  cream  of  tartar  are 
known  as  “Cream  of  Tartar”  baking  powders;  those  having 
phosphate  for  their  acid  ingredient  are  known  as  “Phos¬ 
phate”  baking  powders  and  those  having  any  compound 
of  aluminum  for  their  acid  ingredient  are  known  as  “Alum” 
baking  powders.  Baking  powders  containing  both  com¬ 
pounds  of  aluminum  and  phosphate  are  sometimes  re¬ 
ferred  to  as  “Alum-phosphate”  baking  powders.  Plain- 
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tiff  makes  the  “Royal”  baking  jiowder  which  lias  never 
contained  alum.  Petitioner’s  baking  powder  is  sold  in 
direct  competition  in  interstate  commerce  with  baking 
powders  of  other  manufacturers,  many  of  which  have  con¬ 
tained  and  do  contain  alum. 

The  nature  of  the  materials  used  in  baking  powder  is 
of  importance  to  the  consumer  and  the  petitioner  has  for 
many  years  recommended  its  baking  powders  as  contain¬ 
ing  no  alum  and  leaving  no  bitter  taste,  and  purchasers 
have  bought  it  on  the  assurance  that  it  contains  no  alum 
although  the  price  of  it  is  approximately  double  that  at 
which  alum  baking  powders  are  sold  and  the  difference  be¬ 
tween  the  two  kinds  of  powders  constitutes  a  part  of  the 
petitioner’s  trade  reputation,  goodwill  and  property. 

The  Commission  acting  in  pursuance  of  the  Act  creating 
it  issued  a  complaint  against  petitioner  in  the  year  1920 
designated  by  said  Commission  as  Docket  540  and  after 
certain  proceedings  following  said  complaint  in  the  year 
1923  issued  its  supplemental  and  amended  complaint  in 
said  proceeding  Docket  540  containing  vague,  indefinite  and 
ambiguous  charges  of  false  statements  by  the  petitioner 
concerning  the  use  of  alum  in  baking  powder  and  the  effects 
thereof  as  being  unfair  methods  of  competition 
223  within  the  meaning  of  said  Act  and  after  the  examina¬ 
tion  of  many  witnesses  and  the  introduction  of  testi¬ 
mony  covering  several  thousand  pages  and  many  hun¬ 
dreds  of  exhibits  the  Commission  on  March  23,  1926  dis¬ 
missed  said  supplemental  and  amended  complaint.  After 
said  proceedings  had  been  so  terminated  the  Commission 
or  the  individual  respondents  or  some  of  them  purporting 
to  act  as  said  Commission  using  its  name  commenced  and 
have  continued  a  series  of  acts  without  due  process  of  law 
or  authorization  by  the  statute  or  power  or  jurisdiction 
thereunder  or  proceeding  as  therein  prescribed  which  acts 
have  interfered  with  and  damaged  and  will  continue  to 
interfere  with  and  damage  petitioner’s  business,  trade, 
reputation  and  goodwill  and  are  doing  and  calculated  to 
do  irreparable  injury  thereto,  all  of  which  is  greatly  in  the 
interest  of  your  petitioner’s  alum  using  competitors. 

The  original  complaint  in  said  proceeding  Docket  540 
issued  against  the  petitioner  in  1920  charged  the  petitioner 
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with  making  unfair  and  false  representations  concerning 
the  presence  of  alum  in  baking  powders  of  some  of  its 
competitors  and  the  effect  thereof.  The  petitioner  filed 
with  the  Commission  its  answer  to  the  said  complaint  al¬ 
leging  among  other  things  that  said  representations  as  it 
had  made  concerning  the  presence  of  alum  in  other  baking 
powders  and  the  effect  thereof  were  true.  A  motion  on  be¬ 
half  of  the  Commission  to  strike  out  those  portions  of  the 
answer  was  denied  and  although  the  charges  contained  in 
said  original  complaint  received  great  publicity  from  state¬ 
ments  given  out  by  the  Commission  to  the  press  neverthe¬ 
less  the  Commission  did  not  at  any  time  offer  proof  in  sup¬ 
port  of  said  charges  but  abandoned  the  same. 

The  supplemental  and  amended  complaint  above 
224  mentioned  charged  the  petitioner  with  using  unfair 
and  unlawful  methods  of  competition  for  the  pur¬ 
pose  and  with  the  intent  of  injuring  its  competitors  and 
unlawfully  restraining  their  trade  in  three  specifications: 
1st,  that  petitioner  falsely  represented  in  various  ways 
that  several  of  its  competitors  manufactured  and  sold  bak¬ 
ing  powders  containing  alum  which  the  general  public 
understands  to  be  the  astringent  commonly  sold  in  the  drug 
stores;  2nd,  a  practically  similar  false  representation  by  a 
different  method,  3rd,  that  by  a  number  of  methods  peti¬ 
tioner  falsely  represented  (a)  that  competitors’  powders 
are  poisonous;  (b)  made  from  ground-up  aluminum  cook¬ 
ing  utensils;  (c)  do  not  come  within  the  Pure  Food  Laws; 
(d)  pucker  up  the  stomach  in  the  same  manner  that  lump 
alum  puckers  the  mouth,  and  ( e )  are  made  of  the  same 
substance  which  is  used  for  styptic  purposes  after  shaving. 
The  fourth  charge  in  the  supplemental  complaint  was  that 
petitioner  had  adopted  the  methods  of  publishing  and  caus¬ 
ing  to  be  published  on  an  extensive  scale  anonymous,  dis¬ 
paraging  statements  and  opinions  concerning  the  nature, 
composition  and  effect  of  competitors’  baking  powders  con¬ 
cealing  its  connection  with  an  interest  in  such  publication. 

The  petitioner  answered  the  supplemental  complaint, 
which  answer  was  in  substance  a  general  denial  of  the 
false  representations  and  claimed  that  it  had  employed 
language  in  its  ordinary  meaning  and  was  not  responsible 
for  any  misunderstandings  and  claimed  that  the  matters 
alleged  in  the  fourth  specification  were  too  vague  to  be 
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properly  answered,  but  that  any  opinions,  statements  or 
comments  made  by  it  were  true.  The  answer  claimed  a  lack 
of  jurisdiction  in  the  Commission  and  prayed  that  the  sup¬ 
plemental  and  amended  complaint  be  dismissed. 

225  No  proof  in  support  of  the  charges  against  the  peti¬ 
tioner  was  offered  by  the  Commission  until  November 

9,  1923,  on  which  day  a  hearing  on  the  amended  complaint 
which  it  was  agreed  wholly  superseded  the  original  com¬ 
plaint,  was  ordered  and  many  hearings  had  before  the 
Trial  Examiner  at  which  there  was  presented  and  received 
testimony  from  158  witnesses  and  G36  exhibits  were  ad¬ 
mitted  in  evidence.  The  hearings  were  concluded  on  May 
2,  1925. 

On  November  10, 1925  the  Trial  Examiner  filed  his  report 
Upon  The  Facts  in  said  Docket  540  in  which  he  found  that 
there  was  a  complete  failure  of  proof  of  express  malice  and 
that  it  could  not  be  found  that  the  petitioner  circulated  any 
statements  pursuant  to  a  general  plan  as  alleged  in  the 
supplemental  and  amended  complaint;  that  there  was  a 
complete  failure  of  proof  to  show  that  petitioner  falsely 
stated  that  Sodium  Aluminum  Sulphate  is  alum  and  that 
to  call  it  alum  in  connection  with  baking  powder  is  not  mis¬ 
leading;  that  the  evidence  in  the  record  does  not  prove  that 
•aluminum  compounds  as  used  in  baking  powders  are  harm¬ 
less  and  does  prove  that  there  are  substantial  grounds  on 
which  to  predicate  an  honest  opinion  that  they  are  harm¬ 
ful.  With  reference  to  the  statements  set  out  in  Specifica¬ 
tion  Three  and  there  described  under  sub-headings  (a), 
( b ),  (c),  (d)  and  (e),  the  Trial  Examiner  reported  concern¬ 
ing  the  statements  proved  in  support  of  said  charges  “ many 
of  the  statements  set  out  in  this  paragraph  are  literally 
true,  others  are  clearly  figurative,  others  are  expressions  of 
opinion.”  The  Trial  Examiner  found  also  as  a  fact  that 
the  petitioner  did  advertise  in  respect  to  its  own  product  by 
using  the  slogan  “Contains  No  Alum — Leaves  No 

226  Bitter  Taste”  and  that  the  petitioner  made  no  denial 
of  the  use  of  this  statement;  that  it  is  admitted  that 

the  petitioner’s  product  does  not  contain  alum  and  that 
there  is  no  proof  in  the  record  that  it  does  leave  a  bitter 
taste. 

With  reference  to  the  products  of  other  manufacturers 
the  Trial  Examiner  reported  that  it  had  been  proven  that 
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certain  powders  had  contained  alum  and  that  under  some 
circumstances  such  powders  do  leave  a  bitter  taste  in  bis¬ 
cuits  made  with  said  powders.  Concerning  the  allegations 
of  the  Fourth  Paragraph  of  said  supplemental  and  amended 
complaint  the  Trial  Examiner  found  one  isolated  instance 
in  which  it  had  been  proved  that  the  petitioner  had  caused 
to  be  published  certain  anonymous  statements,  opinions  and 
comments  but  that  this  was  not  sufficient  to  establish  the 
allegations  of  the  complaint. 

Counsel  for  the  Commission  filed  exceptions  to  the  Trial 
Examiner’s  Report  Upon  the  Facts  excepting  to  all  the 
paragraphs  therein  but  the  one  which  found  that  petitioner 
was  a  corporation.  Briefs  were  filed  and  arguments  had 
before  the  Commission  in  which  five  of  the  petitioner’s 
competitors  were  permitted  to  intervene  but  solely  for  the 
purpose  of  oral  argument. 

On  March  23,  1926,  the  Commission  issued  and  served 
upon  the  petitioner  its  final  order  in  said  Docket  540,  dis¬ 
missing  the  supplemental  and  amended  complaint  which 
order  was  enrolled  and  duly  recorded  when  issued. 

The  petition  here  claims  that  by  the  order  of  dismissal 
the  power  of  the  Commission  under  the  complaint  ceased 
and  that  there  was  no  further  jurisdiction  in  the  proceeding 
and  particularly  over  acts  of  the  petitioner  occurring  after 
said  order  of  dismissal  unless  and  until  the  Commission 
shall  issue  and  serve  upon  petitioner  its  complaint 
227  in  a  new  proceeding  stating  charges  as  prescribed  in 
the  Act  creating  it. 

On  the  day  upon  which  the  order  of  dismissal  was  en¬ 
rolled  and  recorded  a  motion  was  filed  by  counsel  for  the 
Commission  praying  that  said  order  be  vacated  and  a  re¬ 
hearing  grunted  and  that  an  order  to  cease  and  desist  upon 
certain  specific  practices  charged  in  the  complaint  be  issued 
against  the  petitioner.  The  grounds  of  the  motion  were: 

(1)  That  the  order  of  dismissal  was  contrary  to  the  great 
preponderance  of  the  evidence,  in  that  your  petitioner,  con¬ 
trary"  to  its  defense  that  it  had  not  made  certain  statements. 

w  7 

was  in  fact  making  certain  allegedly  false  representations, 
of  which  eight  were  enumerated. 

(2)  That  the  issues  raised  by  the  scientific  evidence  in 
the  record  had  never  been  argued  before  the  Commission. 
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(3)  That  the  proceeding  is  of  greatest  interest  to  the 
public. 

The  petitioner  avers  that  the  matters  alleged  in  the 
motion  for  rehearing  were  contained  in  the  record,  were 
considered  by  the  Trial  Examiner  set  forth  in  the  printed 
briefs  filed  by  both  parties  and  argued  by  the  Commission 
when  the  case  was  submitted  and  that  the  motion  set  forth 
no  grounds  recognized  in  law  as  a  proper  basis  for  the  re¬ 
lief  asked  for  and  prayed  for  certain  orders  by  the  Commis¬ 
sion  beyond  its  jurisdiction  and  not  authorized  by  acts  of 
Congress.  The  motion  was  argued  but  before  it  was  de¬ 
cided  counsel  for  the  Commission  asked  leave  to  file  a  sup¬ 
plemental  motion.  The  petition  for  the  purpose  set  out 
that  since  the  date  of  the  motion  for  rehearing  he  had  dis¬ 
covered  and  ascertained  certain  new  and  additional  evi¬ 
dence  sufficient  to  require  further  proceedings  in  said  cause 
Docket  540;  that  he  had  prepared  a  supplemental  motion  to 
vacate  the  order  of  dismissal  and  for  other  relief  in  that 
cause  alleging  the  possession  of  said  evidence  and 
228  stating  that 

“  ‘typical  items  of  such  new  evidence  are  by  reference  in¬ 
corporated  in  said  supplemental  motion  and  are  tendered 
therewith  and  herewith  from  which  the  competency  and 
materiality  of  such  new  evidence  fully  appears;’  where¬ 
fore  counsel  prayed  for  leave  to  tile  said  supplemental 
motion;  that  appropriate  action  be  taken  to  serve  notice 
on  your  petitioner  of  the  filing  of  said  supplemental  motion 
and  that  a  time  be  fixed  by  the  said  Federal  Trade  Commis¬ 
sion  for  the  presentation  before  it  of  the  said  motion  filed 
March  23,  1926,  and  the  supplement  or  addition  thereto. 
In  said  supplemental  motion  counsel  for  the  Federal  Trade 
Commission  alleged  the  same  facts  concerning  the  dis¬ 
covery  and  possession  of  new  evidence  as  were  set  forth 
in  the  said  petition  above  described,  alleging  in  addition 
thereto  that  said  new  evidence  showed  that  your  petitioner 
had  been  continuing  the  unfair  practices  charged  in  the 
complaint  from  and  since  the  Commission  closed  the  evi¬ 
dence  in  said  cause  on,  to  wit,  the  3rd  day  of  December, 
1923,  down  to  and  including  the  19th  day  of  April,  1926; 
and  that  such  evidence  consisted  ‘of  certain  books,  papers 
and  documents  that  may  not  be  bodily  incorporated  in  this 
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motion,  and  they  are  hereby  incorporated  by  reference  and 
are  submitted  herewith  and  identified  respectively  as  Ex¬ 
hibits  numbered  severally  from  1  to  — ‘said  so-called 
supplemental  motion  further  alleged  that  said  ‘items  of 
evidence  so  incorporated  herein  by  reference  to  wit,  said 
Exhibits  so  numbered  respectively  1  to  — appear  upon 
an  inspection  thereof  to  be  and  constitute  relevant,  ma¬ 
terial  and  sufficient  evidence  to  show  that  the  practices 
alleged  in  the  complaint  were  continued  by  your  petitioner 
‘during  said  intervening  period  and  also  from  and  after 
the  dismissal  of  the  said  complaint  and  the  filing  of  this 
supplemental  motion.  ’  Said  supplemental  motion  further 
presented  to  the  Commission  for  the  first  time  in  said 
cause  an  exception  to  an  alleged  refusal  by  the  Trial  Ex¬ 
aminer  to  admit  in  evidence  certain  proof  in  rebuttal  by 
counsel  for  the  Federal  Trade  Commission  and  expresses 
the  ‘serious  belief ’  of  counsel  for  the  Commission  that 
said  absence  of  evidence  influenced  the  action  of  the  Com¬ 
mission  in  dismissing  the  complaint  in  said  cause. 

26.  Said  petition  for  leave  to  file  said  supplemental  mo¬ 
tion  was,  with  attached  papers,  presented  to  and  con¬ 
sidered  bv  the  Federal  Trade  Commission.  No  notice  was 
* 

given  to  your  petitioner  and  no  opportunity  to  be  heard 
but  after  ex  parte  hearing  and  consideration,  on,  to  wit, 
the  twenty-first  day  of  April,  1926,  an  order  of  the  said 
Commission  was  entered  in  said  dismissed  cause  reciting 
that  leave  to  file  said  supplemental  motion  had  been 
granted  by  the  Commission  and  that  the  Commission  was 
fully  advised  in  the  premises,  and  ordering  that  argu¬ 
ment  for  and  against  said  further  supplemental  motion 
and  said  motion  of  counsel  for  the  Commission  previously 
argued  on,  to  wit,  April  5,  1926,  be  received  by  the  Com¬ 
mission  at  its  offices  in  Washington,  D.  C.,  on  the  sixth 
day  of  May,  1926.  Said  order  of  the  Commission 
229  dated  the  twenty-first  day  of  April,  1926,  further  re¬ 
quired  that  copies  of  said  petition  for  leave  to  file 
said  supplemental  motion,  of  said  supplemental  motion  and 
of  said  order  granting  leave  to  file  said  supplemental  mo¬ 
tion,  of  said  supplemental  motion  and  of  said  order  grant¬ 
ing  leave  to  file  said  supplemental  motion  be  served  on  the 
parties  at  interest. 
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27.  On  the  22nd  day  of  April,  1926,  thereafter,  by  reg¬ 
istered  mail,  your  petitioner  received  from  the  Federal 
Trade  Commission  copies  of  said  order  of  April  twenty- 
first,  1926,  of  said  petition  and  of  said  supplemental  motion 
but  did  not  receive  copies  of  any  of  said  ‘items  of  evidence’ 
referred  to  in  said  petition  and  said  supplemental  order 
as  ‘Exhibits  numbered  severally  1  to  — 

28.  Said  Exhibits  were  considered  by  the  Commission 
before  issuance  of  its  order  granting  leave  to  file  said 
supplemental  motion,  and  at  all  times  thereafter  in  said 
cause. 

29.  The  said  supplemental  motion  contained  no  descrip¬ 
tion  of  said  Exhibits  or  statement  of  contents  of  the  same 
sufficient  to  inform  your  petitioner  of  the  nature  of  the 
charges  against  which  it  was  then  being  called  upon  to  de¬ 
fend  itself,  and  no  statement  of  the  specific  charge  or 
charges  in  support  of  which  said  alleged  ‘items  of  evi¬ 
dence’  were  then  presented  and  received. 

30.  Your  petitioner  was  informed  by  the  service  on  it 
of  copies  of  said  petition,  said  supplemental  motion  and 
said  order  that  said  Exhibits  were  attached  to  the  original 
copy  of  said  motion  but  was  not  informed  as  to  the  total 
number  of  said  Exhibits,  said  supplemental  motion  de¬ 
scribing  them  only  as  ‘Exhibits  numbered  severally  1  to — .’ 

31.  Immediately  thereafter,  on,  to  wit,  the  22nd  day  of 
April,  1926,  your  petitioner  by  its  counsel  applied  to  Otis 
B.  Johnson,  Secretary  of  said  Federal  Trade  Commission 
and  to  Bayard  T.  Hainer,  Chief  Counsel  for  said  Commis¬ 
sion,  and  requested  that  it  be  forthwith  supplied  with 
copies  of  the  Exhibits  referred  to  in  said  supplemental 
motion  and  there  described  as  ‘Exhibits  numbered  severally 
1  to  — ,’  which  said  request  was  then  and  there  refused. 

32.  In  order  to  secure  the  information  necessary  properly 
to  prepare  itself  for  said  hearing  to  be  held  on  the  sixth 
day  of  May,  1926,  your  petitioner,  by  its  counsel,  immedi¬ 
ately  after  receiving  the  refusal  of  its  request  mentioned 
in  the  preceding  paragraph,  did  on  the  22nd  day  of  April, 
192s,  apply  to  Otis  B.  Johnson,  Secretary  of  the  Federal 
Trade  Commission,  to  Bayard  T.  Hainer,  Chief  Counsel 
for  said  Commission,  and  to  the  clerk  then  on  dutv  at  the 
office  of  the  Docket  Section  and  requested  that  it  be  given 
access  to  and  permission  forthwith  to  examine  the  original 


184 


ROYAL  BAKING  POWDER  COMPANY  VS. 


of  said  petition,  of  said  supplemental  motion  and  of  said 
Exhibits,  or,  in  the  alternative,  copies  of  said  Exhibits, 
which  requests  were  each  and  all  then  and  there  refused. 

33.  Your  petitioner  by  its  counsel  immediately 
230  thereafter  on,  to  wit,  the  22nd  day  of  April,  1926, 
requested  said  Johnson  and  said  Hainer,  as  Secre¬ 
tary  and  Chief  Counsel  of  the  Federal  Trade  Commission, 
respectively  to  inform  it  then  and  there  of  the  total  num¬ 
ber  of  said  Exhibits  described  in  said  supplemental  motion 
as  ‘Exhibits  numbered  severally  from  1  to  — ,’  which  said 
request  was  by  said  officers  of  the  Federal  Trade  Commis¬ 
sion  then  and  there  refused. 

34.  Your  petitioner  by  its  counsel  thereafter  on,  to  wit, 
the  23rd  day  of  April,  1926,  appearing  specially,  tiled 
with  said  Commission  a  certain  motion  in  and  by  which  it 
prayed  that  service  of  said  copies  of  said  petition,  said  sup¬ 
plemental  motion  and  said  order  be  quashed  and  that  said 
supplemental  motion  for  a  rehearing  in  said  cause  be 
stricken  from  the  record.  In  support  of  said  motion  to 
quash  the  service,  your  petitioner  respectfully  showed  that 
said  motion  failed  to  comply  with  the  provisions  of  Rule 
X  of  the  Rules  of  Practice  before  said  Commission  in  that 
said  Exhibits  were  not  properly  tiled  with  said  motion  and 
had  not  been  previously  tiled  or  served  in  said  cause;  that 
no  sufficient  description  of  said  alleged  ‘Exhibits’  had  been 
furnished  to  your  petitioner  to  enable  it  to  know  the  num¬ 
ber,  nature  or  contents  of  the  same;  that  no  true  copy  there¬ 
of  was  served  on  your  petitioner  or  available  for  inspec¬ 
tion  by  your  petitioner  at  the  office  of  said  Docket  Sec¬ 
tion;  that  by  reason  of  said  failure  to  inform  your  peti¬ 
tioner  of  the  number,  nature  or  contents  of  said  Exhibits 
your  petitioner  was  not  advised  of  the  charges  against  it 
and  was  unable  to  prepare  to  meet  said  motion  at  the  hear¬ 
ing;  that  permission  to  examine  said  Exhibits  had  been  re¬ 
fused  by  the  Secretary  and  Chief  Counsel  of  the  Commis¬ 
sion;  that  said  supplemental  motion  was  anticipatory  and 
speculative  in  that  it  alleged  that  said  unrevealed  Exhibits 
would  prove  acts  of  your  petitioner  subsequent  to  the  filing 
of  said  supplemental  motion ;  that  your  petitioner  believed 
said  supplemental  motion  was  incomplete  and  would  be 
further  supplemented  from  time  to  time  in  order  that  said 
cause  might  be  held  indefinitely  in  suspense,  In  support 
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of  its  prayer  that  said  supplemental  motion  for  a  rehear¬ 
ing  be  stricken  from  the  record,  your  petitioner  respect¬ 
fully  showed  to  said  Commission  that  the  proceedings  in 
said  cause  were  closed  by  the  order  of  dismissal  on  March 
23,  1926,  and  that  the  present  proceedings  were  irregular, 
improper  and  not  in  accordance  with  law ;  that  said  supple¬ 
mental  motion  for  a  rehearing  was  based  on  acts  alleged 
to  have  occurred  after  final  judgment  in  said  cause;  that 
said  supplemental  motion  purported  to  be  based  on  newly 
discovered  evidence,  but  failed  to  allege  that  the  facts  on 
which  it  relied  were  not  known  to  the  applicant  prior  to 
final  judgment  or  could  not  have  been  discovered  by  the 
exercise  of  reasonable  diligence  prior  to  final  judgment; 
that  it  was  vague,  ambiguous,  unverified  and  was  based  in 
part  on  evidence  which  was  alleged  to  be  ‘additional’  or 
cumulative  and  in  the  remainder  on  grounds  not  in  exist¬ 
ence  at  the  time  of  final  judgment;  that  it  set  up  matters 
which,  if  at  all  competent  for  the  consideration  of 
231  the  said  Commission,  constituted  the  basis  for  a  new 
complaint  in  a  new  proceeding  against  your  peti¬ 
tioner;  that  it  attempted  after  final  judgment  to  raise  ques¬ 
tions  of  errors  of  law  committed  by  the  Trial  Examiner 
and  previously  waived  by  counsel.  Your  petitioner  fur¬ 
ther  showed  in  its  said  motion  that  if  the  alleged  new  facts 
did  in  the  opinion  of  the  Commission  constitute  a  cause 
of  action  against  your  petitioner,  the  usual  procedure  of 
the  Commission  in  the  issuance  of  a  new  complaint  or  an 
agreement  by  stipulation  should  be  followed  and  said  mat¬ 
ters  settled  independently  of  the  dismissed  proceeding, 
Docket  540. 

On  April  23,  1926,  respondent  furnished  the  petitioner 
copies  of  certain  exhibits  numbered  from  one  to  nineteen. 

On  April  26,  1926,  the  respondent  denied  petitioner’s 
motion  to  quash  service  of  the  petition  for  leave  to  file  the 
supplemental  motion  above  mentioned  and  to  strike  said 
supplemental  motion  from  the  record. 

The  petitioner  was  not  at  any  time  informed  by  the  re¬ 
spondent  that  copies  of  exhibits  served  as  above  stated  were 
copies  of  all  the  exhibits  filed  with  said  supplemental  motion 
or  otherwise  filed  in  said  dismissed  cause.  Other  exhibits, 
affidavits,  papers  and  documents  alleged  to  be  items  of  evi- 
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dence  were  filed  in  support  of  said  supplemental  motion 
and  were  considered  by  the  respondent  without  notice  to 
the  petitioner  prior  to  the  hearing  on  the  motion  for  leave 
to  file  the  supplemental  motion  which  was  had  on  May  6th, 
1926.  Upon  the  argument  of  that  motion  certain  affidavits, 
circulars  and  hearsay  evidence  not  previously  disclosed  to 
petitioner  and  not  included  in  copies  of  exhibits  previously 
delivered  to  petitioner  were  offered  in  evidence,  received 
and  considered  by  the  respondent.  Counsel  for  the  re¬ 
spondent  was  allowed  to  present  and  the  Commission  con¬ 
sidered  proof  of  other  and  different  unfair  methods 
232  of  competition  not  charged  in  the  complaint  or  in  the 
supplemental  complaint.  During  the  taking  of  evi¬ 
dence  on  said  motion  officers  and  counsel  of  manufacturers 
of  baking  powder  containing  alum  attended  upon  and  coun¬ 
seled  the  Commission  in  the  introduction  of  testimony  and 
exhibits  in  making  up  the  record  upon  which  the  proceed¬ 
ings  were  determined,  and  counsel  for  such  manufacturers 
took  part  in  the  oral  argument  before  the  Commission. 

Following  the  final  order  of  dismissal  manufacturers  of 
baking  powder  containing  alum  filed  with  the  Commission 
sundry  petitions,  affidavits,  exhibits  and  other  papers  en¬ 
titled  in  said  proceeding  Docket  540  containing  statements, 
charges  and  alleged  proof  against  the  petitioner  of  which  no 
copies  have  been  served  on  the  petitioner  and  concerning 
which  it  has  been  given  no  information  enabling  it  to  reply 
thereto  and  the  filing  of  such  papers  has  continued  from 
time  to  time  and  those  manufacturers  through  counsel  also 
filed  certain  petitions  and  motions  containing  charges 
against  the  petitioner  and  entitled  in  said  cause  Docket  540, 
all  of  which  said  papers  so  filed  on  behalf  of  the  competitors 
of  the  petitioner  were  considered  by  the  Commission  and 
made  the  basis  of  orders  in  said  Docket  540.  Such  petitions, 
motions,  affidavits,  exhibits  and  other  papers  so  filed  on  be¬ 
half  of  petitioner’s  competitors  were  not  exhibited  to  the  pe¬ 
titioner  nor  were  copies  of  them  furnished  to  or  served  upon 
it  before  said  hearing  on  May  6,  1926,  and  some  of  them 
were  served  on  the  petitioner  after  that  hearing.  Those  pe¬ 
titions  and  papers  were  not  made  a  part  of  the  public  rec¬ 
ords  in  the  Docket  Section  of  the  Commission  in  said  pro¬ 
ceeding  and  were  not  available  for  examination  in  the  office 
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of  the  Docket  Clerk  thereof  at  the  time  they  were 

233  tiled  and  were  not  discovered  by  the  petitioner  in  the 
public  records  of  said  Docket  Section  until  the  15th 

day  of  October,  1925,  previous  to  which  time  they  had  been 
kept  in  a  separate  docket  and  tile  known  among  the  re¬ 
spondents  and  their  subordinates  as  4  4  Confidential  File, 
Docket  540.” 

Counsel  for  intervening  and  competing  companies  were 
permitted  by  one  or  more  members  of  the  Commission  to 
appear  in  person  and  present  evidence  and  arguments  in 
support  of  the  supplemental  motion  above  mentioned  and 
other  motions  and  petitions  tiled  on  behalf  of  those  com¬ 
petitors  but  said  conferences  with  counsel  were  ex  parte  and 
without  notice  to  and  in  the  absence  of  counsel  for  peti¬ 
tioner  and  were  held  before  the  issuance  of  certain  orders 
in  said  proceeding. 

During  the  period  between  the  dismissal  of  the  proceed¬ 
ing  and  the  hearing  on  said  supplemental  motion  on  May  6, 
1926  there  appeared  in  the  public  press  purported  inter¬ 
views  and  alleged  statements  of  the  policies  of  the  Commis¬ 
sion  in  said  Docket  540  which  purported  to  give  accounts 
of  certain  pleadings  and  papers  tiled  with  the  Commission 
but  not  disclosed  to  the  petitioner. 

After  the  argument  had  on  May  6, 1926,  upon  said  supple¬ 
mental  motion  petitioner  on  May  14,  1926  filed  a  motion 
that  all  the  proceedings  subsequent  to  the  order  of  dismissal 
be  dismissed  setting  forth  among  other  grounds  the  bring¬ 
ing  in  of  new  and  irrelevant  issues  and  the  consideration  of 
the  papers  and  affidavits  not  previously  exhibited  to  the 
petitioner  and  not  served  on  it.  The  motion  asked  in  the 
alternative  that  an  order  issue  from  the  Commission  re¬ 
quiring  that  copies  of  all  affidavits  and  other  matter 

234  before  the  Commision  in  connection  with  any  pro¬ 
ceeding  subsequent  to  the  order  of  dismissal  be  served 

upon  counsel  for  petitioner,  together  with  a  concise  and  un¬ 
ambiguous  statement  of  the  particular  charges  then  being 
urged  against  it.  The  motion  was  placed  and  held  in  said 
4  4  Confidential  File,  Docket  540”  and  on  October  15,  1926 
was  still  there,  no  copy  being  found  with  the  public  records 
in  said  Docket  540. 

On  June  21,  1926  the  Commission  served  upon  the  peti¬ 
tioner  copies  of  certain  exhibits  stating  that  they  had  been 
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submitted  to  the  Commission  by  its  counsel  in  support  of 
said  supplemental  motion,  and  that  they  were  the  exhibits 
to  which  reference  had  been  made  in  the  oral  argument  of 
that  motion.  At  the  same  time  petitioner  was  notified  that 
the  Commission  had  fixed  ten  davs  from  the  date  of  service 
of  the  notice  within  which  petitioner  might  make  such  reply 
as  it  desired.  No  statement  of  charges  accompanied  said 
notice.  Certain  of  said  exhibits  were  referred  to  at  the 
hearing  on  May  fitli  but  were  not  shown  to  petitioner  at  that 
time.  Others  of  them  were  not  referred  to  at  said  hearing 
and  certain  affidavits  and  other  papers  referred  to  at  the 
hearing  by  counsel  for  the  Commission  which  were  not 
shown  to  the  petitioner  although  presented  to  the  Commis¬ 
sion  were  not  inclosed  with  said  notice.  Certain  of  the  ex¬ 
hibits  accompanying  the  notice  was  not  presented  to  or  re¬ 
ceived  by  the  Commission  upon  the  argument  on  May  6th 
nor  were  they  included  in  the  exhibits  attached  to  the  sup¬ 
plemental  motion  filed  on  April  18th  and  petitioner  received 
no  notice  that  said  papers  would  be  presented  to  the  Com¬ 
mission  and  was  not  present  when  the  same  were  offered 
and  received. 

On  June  29,  1926  petitioner  moved  the  Commis- 
235  sion  to  require  its  counsel  definitely  and  finally  to 
close  the  case  upon  the  motions  he  had  made  on  a 
day  to  be  fixed  by  the  Commission;  that  petitioner  be 
served  with  notice  of  all  papers  filed  with  or  under  con¬ 
sideration  by  the  Commission  in  connection  with  any  pro¬ 
ceedings  in  said  Docket  540  subsequent  to  the  order  of 
dismissal  and  not  previously  served  upon  petitioner  and 
that  before  requiring  the  petitioner  to  proceed  further  the 
Commission  inform  it  of  its  decision  of  the  motion  of  May 
14th  to  quash  the  proceeding,  and  that  a  reasonable  time 
be  allowed  petitioner  after  decision  on  motions  of  counsel 
for  the  Commission  in  which  to  consider,  investigate  and 
properly  prepare  its  reply  to  charges  urged  against  it. 
Counsel  for  the  Commission  filed  an  answer  to  this  motion 
and  represented  to  the  Commission  that  his  case  upon  his 
said  motions  was  closed  and  asserted  that  copies  of  all 
exhibits  filed  in  said  supplemental  motion  had  been  served 
on  petitioner  but  did  not  allege  that  all  exhibits  and  affida¬ 
vits  under  consideration  in  said  cause  had  been  so  served 
and  the  petitioner  reaffirms  that  it  has  not  received  copies 
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of  all  the  affidavits  and  exhibits  filed  in  support  of  said 
supplemental  motion  or  of  papers  filed  in  said  causq  by 
counsel  for  its  competitors. 

On  July  8th  petitioner  was  served  with  a  formal  order 
in  said  proceeding  Docket  540  under  date  of  July  7th  deny¬ 
ing  all  pending  motions  of  the  petitioner  and  vacating  in 
part  said  order  of  dismissal  and  expressly  providing  that 
“no  evidence  be  taken  with  respect  to  the  statements  pub¬ 
lished  by  the  respondent,  Royal  Baking  Powder  Company, 
relative  to  the  deleteriousness  of  alum  baking  powder’ ’  and 
further  that  “the  dismissal  of  the  complaint  with  respect 
to  the  slogan  ‘No  alum — no  bitter  taste’  be  and  the 
236  same  is  hereby  confirmed,  it  being  the  opinion  of 
the  majority  of  the  Commission  that  the  same,  as 
before  the  Commission  in  this  case,  is  not  an  unfair  method 
of  competition.’’  One  Member  of  the  Commission  dis¬ 
sented  from  such  order  as  follows: 

“I  refuse  to  vote  because  it  is  apparent  that  a  majority 
of  the  full  Commission  will  be  in  favor  of  the  motion  to 
reopen  the  case.  I  am  still  of  the  opinion,  first,  that  the 
Commission  has  not  jurisdiction  to  set  aside  its  dismissal, 
and  second,  I  think  the  procedure  is  irregular  and  that  the 
matters  presented  before  the  Commission  have  been  pre¬ 
sented  in  an  irregular  way  and  not  according  to  our  pro¬ 
cedure  as  provided  by  law  and  the  rules  and  procedure  of 
the  Commission.’’ 

On  August  24,  1926,  petitioner  published  and  circulated 
copies  of  a  booklet  entitled  “Trial  Examiner’s  Report  Upon 
the  Facts,  including  review  of  scientific  testimony  concern¬ 
ing  alum  in  baking  powder  and  its  physiological  effects  as 
submitted  by  Edward  M.  Averill  to  the  Federal  Trade  Com¬ 
mission,  Washington,  D.  C.,  with  explanatory  foreword  and 
indices  by  the  Royal  Baking  Powder  Company,  New  York.” 
In  said  booklet  the  petitioner  included  facsimile  reproduc¬ 
tions  of  the  order  of  dismissal  and  the  supplementary 
order  of  July  7th,  together  with  a  true  and  accurate  repro¬ 
duction  of  the  entire  text  of  the  Trial  Examiner’s  report. 
In  an  explanatory  foreword  the  petitioner  gave  a  concise 
and  accurate  statement  of  the  history  and  purpose  of  the 
controversy.  With  this  booklet  the  petitioner  distributed 
certain  other  printed  matter  containing  quotations  from  the 
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report  of  the  Trial  Examiner  and  certain  other  statements 
not  necessary  to  mention. 

On  September  29,  192G,  a  certain  “ release”  was  issued 
by  the  Commission  to  the  newspapers  for  immediate  publi¬ 
cation  describing  a  certain  other  order  issued  by  the  Com¬ 
mission  against  the  petitioner  and  on  the  next  day 
237  petitioner  was  served  with  a  copy  of  such  order.  By 
this  order  the  petitioner  was  informed  that  a  certain 
publication  attached  thereto  and  certain  exhibits  had  been 
filed  with  the  Commission  by  seven  alum-using  competitors 
of  petitioner  in  and  by  which  it  was  represented  to  the 
Commission  that  the  petitioner  had  published  and  circu¬ 
lated  the  Report  of  the  Trial  Examiner  Upon  the  Facts  in 
Docket  540,  together  with  statements  and  comments  in  rela¬ 
tion  to  such  report  and  that  the  Commission  of  its  own 
motion  after  consideration  of  the  petition  and  exhibits  and 
the  record  in  Docket  540,  ordered  that  the  petitioner  be 
served  with  a  copy  of  said  petition  and  exhibits  and  show 
cause  on  the  8th  of  October  why  an  order  should  not  be 
made  in  said  cause  Docket  540  which  first  mentioned  order 
reads : 

‘  ‘  It  is  Ordered  that  the  order  of  the  Commission  dis¬ 
missing  this  case  on  March  23,  1926,  and  that  the  order 
entered  by  the  Commission  on  July  7,  1926,  relating  to  the 
reopening  of  the  case  for  certain  purposes  only,  be  and  the 
same  are  hereby  vacated,  set  aside  and  held  for  naught. 

It  is  Further  Ordered  that  this  case  be  and  the  same  is 
hereby  reopened  for  the  taking  of  additional  evidence  rele¬ 
vant  to  the  issues  raised  by  the  pleadings  and  occurring 
since  the  close  of  the  taking  of  evidence  on  May  2,  1925. 

It  is  Further  Ordered  that  evidence  be  also  taken  con¬ 
cerning  the  publication  and  circulation  of  the  respondent 
of  copies  of  the  Report  Upon  the  Facts  filed  November  10, 
1925,  by  Trial  Examiner  Edward  M.  Averill,  and  that  pub¬ 
lication  and  circulation  by  the  respondent  of  other  matters 
relevant  to  the  issues  involved  in  this  proceeding  down  to 
the  closing  of  the  taking  of  such  additional  evidence  pur¬ 
suant  to  this  order.’ ’ 

With  said  order  the  Commission  served  upon  the  peti¬ 
tioner  copies  of  the  petition  of  its  competitors  and  exhibits 
consisting  of  the  booklet  above  mentioned  and  of  two  of  the 
papers  circulated  therewith.  Said  petition  of  the  petition- 
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er’s  competitors  is  in  the  form  of  a  letter  to  the 
238  Commission  and  not  entitled  in  Docket  540.  In  addi¬ 
tion  to  the  exhibits  served  with  the  petition  there  was 
a  further  exhibit  filed  with  the  Commission  a  copy  of  which 
was  not  served. 

On  October  8th  the  petitioner  appeared  in  response  to 
the  order  of  September  29th  and  filed  its  return  and  moved 
to  strike  the  petition  from  the  records  and  to  cancel  the 
order  of  September  29th  on  the  ground  that  it  was  presented 
by  strangers  to  said  proceeding,  Docket  540,  contained  no 
charges  which  the  petitioner  was  required  by  law  to  answer 
and  protested  that  if  the  petitioner  had  done  anything  un¬ 
lawful  since  the  order  of  dismissal  in  Docket  540  it  should  be 
proceeded  against  by  a  new  complaint.  This  return  was 
presented  to  the  Commission  on  October  7th  and  the  follow¬ 
ing  is  a  transcript  of  the  stenographer’s  minutes  of  the 
proceedings : 

44  Before  the  Federal  Trade  Commission. 

Docket  No.  540. 

In  the  Matter  of  Royal  Baking  Powder  Company. 

Hearing  Room,  Federal  Trade  Commission,  Washington, 

D.  C. 


October  8,  1926. 

Met  pursuant  to  notice,  2  o’clock  P.  M. 

Before  the  Federal  Trade  Commission. 

Present:  Commissioners  Hunt  (Chairman),  Humphrey 
and  Myers. 

Appearances:  Robert  0.  Brownell  and  Martin  A.  Morri¬ 
son  (Washington,  D.  C.),  in  behalf  of  the  Commission. 

John  Walsh,  Esq.,  and  C.  II.  McChord,  Esq.,  in  behalf  of 
the  Petitioners  Kenton  Baking  Powder  Company, 

Richard  B.  Davis  Company,  Calumet  Baking  Power  Com¬ 
pany,  Southern  Manufacturing  Company,  Seagull  Com¬ 
pany  and  Rich  Maid  Manufacturing  Company. 

The  Chairman :  In  the  Matter  of  the  Royal  Baking 
239  Powder  Company,  Docket  540,  is  the  Respondent 
represented? 
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Mr.  William  H.  Mondell:  I  have  a  letter  to  read,  sir,  from 
Frank  W.  Mondell. 

(Mr.  Mondell  read  the  letter  as  follows:) 

Frank  W.  Mondell, 

Attorney  and  Counsellor  at  Law, 

Investment  Building, 

Washington,  D.  C. 


October  8,  1926. 

Federal  Trade  Commission, 

Washington,  D.  C. 

Gentlemen  : 


On  Behalf  of  Mr.  Archibald  Cox,  attorney  for  the  Royal 
Baking  Powder  Company,  I  tile  herewith  copies  of  the  re¬ 
turn  of  the  Royal  Baking  Powder  Company  to  the  order 
of  the  Commission  dated  September  29,  1926. 

Mr.  Cox  has  requested  me  to  say  that  unexpected  pro¬ 
fessional  engagements  prevent  his  attendance  in  person, 
that  he  waives  oral  argument  and  submits  the  matter  to  the 
Commission  on  this  return. 

Respectfully, 

(Signed)  *  F.  W.  MON  DELL. 


These  are  the  copies  (passing  up  papers  to  the  Commis¬ 
sion). 

Commissioner  Humphrey:  Have  the  attorneys  for  the 
Commission  had  a  good  chance  to  examine  this? 

Mr.  Brownell:  No,  sir,  we  have  not  seen  it. 

The  Chairman:  The  Chief  Counsel  will  be  instructed  to 
prepare  a  complaint  in  compliance  with  the  order.  Now, 
under  the  circumstances,  we  will  adjourn. 

(Thereupon,  at  2:10  o’clock  P.  M.,  the  Commission  ad¬ 
journed.) 

The  return  above  mentioned  is  largely  argumentative  but 
does  take  issue  with  some  of  the  statements  contained  in 
the  petition  and  states  that  in  making  quotations  the  peti¬ 
tion  divorces  words  from  their  context  and  applies  them  in 
a  different  connection  and  that  the  statements  in  the  peti¬ 
tion  are  in  general  misleading. 
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The  petition  herein  alleges  that  from  the  announcement 
made  by  one  of  the  Commissioners  as  set  forth  above 

240  and  from  an  article  appearing  in  a  newspaper  on 
October  9th  the  petitioner  is  informed  and  believes 

that  the  proposed  order  recited  in  said  Order  to  Show 
Cause  of  September  29th  is  about  to  be  issued  and  served 
upon  petitioner;  that  the  respondents  are  about  to  vacate, 
set  aside  and  hold  for  naught  the  prior  decisions  of  the 
Commission  on  March  23  and  July  7th  and  that  the  peti¬ 
tioner  is  threatened  with  irregular,  improper  and  unlawful 
acts  by  respondents  including  prosecution  for  an  act  or  acts 
of  the  petitioner  occurring  after  such  said  decisions  and 
in  reliance  thereon  and  including  the  continuance  of  said 
proceeding  against  the  petitioner  without  warrant  or  au¬ 
thority  in  law  or  under  the  statute.  Petitioner  alleged  that 
the  present  and  threatened  proceedings  are  irregular  and 
improper,  not  according  to  law,  denying  petitioner  due 
process  and  are  based  on  assumed  authority  entirely  outside 
the  lawful  jurisdiction  of  the  Commission.  It  alleges  fur¬ 
ther  that  it  has  no  remedy  at  law. 

The  Statute. 

The  Federal  Trade  Commission  was  created  by  the  Act 
of  September  26,  1914,  38  Stat.  717. 

Unfair  methods  of  competition  in  commerce  are  forbidden 
by  the  Act  and  the  Commission  is  empowered  and  directed 
to  prevent  the  use  of  such  methods.  It  is  further  provided 
that 

“Whenever  the  commission  shall  have  reason  to  believe 
that  any  such  person,  partnership,  or  corporation  has  been 
or  is  using  any  unfair  method  of  competition  in  commerce, 
and  if  it  shall  appear  to  the  commisson  that  a  proceeding 
by  it  in  respect  thereof  would  be  to  the  interest  of  the 
public,  it  shall  issue  and  serve  upon  such  person,  partner¬ 
ship,  or  corporation  a  complaint  stating  its  charges  in  that 
respect,  and  containing  a  notice  of  a  hearing  upon  a  day 
and  at  a  place  therein  fixed  at  least  thirty  days  after 

241  the  service  of  said  complaint.  The  person,  partner¬ 
ship,  or  corporation  so  complained  of  shall  have  have 

13-4740 
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the  right  to  appear  at  the  place  and  time  so  fixed  and  show 
cause  why  an  order  should  not  he  entered  by  the  commis¬ 
sion  requiring  such  person,  partnership,  or  corporation  to 
cease  and  desist  from  the  violation  of  the  law  so  charged 
in  said  complaint.  Any  person,  partnership,  or  corpora¬ 
tion  may  make  application,  and  upon  good  cause  shown  may 
be  allowed  by  the  commission,  to  intervenue  and  appear  in 
said  proceeding  by  counsel  or  in  person.  The  testimony 
in  any  such  proceeding  shall  be  reduced  to  writing  and 
filed  in  the  office  of  the  commission.  If  upon  such  hearing 
the  commission  shall  be  of  the  opinion  that  the  method  of 
competition  in  question  is  prohibited  by  this  Act,  it  shall 
make  a  report  in  writing  in  which  it  shall  state  its  findings 
as  to  the  facts,  and  shall  issue  and  cause  to  be  served  on 
such  person,  partnership,  or  corporation  an  order  requiring 
such  person,  partnership,  or  corporation  to  cease  and  de¬ 
sist  from  using  such  method  of  competition.  Until  a  trans¬ 
cript  of  the  record  in  such  hearing  shall  have  been  filed  in 
a  circuit  court  of  appeals  of  the  United  States,  as  herein¬ 
after  provided,  the  commission  may  be  any  time,  upon  such 
notice  and  in  such  manner  as  it  shall  deem  proper,  modify 
or  set  aside  in  whole  or  in  part,  any  report  or  any  order 
made  or  issued  by  it  under  this  section. 

If  one  against  whom  an  order  to  cease  and  desist  has  gone, 
fails  or  neglects  to  comply  therewith  while  the  same  is  in 
effect  the  Commission  may  apply  to  a  circuit  court  of  ap¬ 
peals  of  the  United  States  (in  this  District  to  the  Court  of 
Appeals)  for  the  enforcement  of  its  order  filing  with  its 
application  a  transcript  of  the  entire  record  in  the  proceed¬ 
ing  including  all  the  testimony  taken  and  the  report  and 
order  of  the  Commission.  Upon  the  filing  of  the  application 
and  transcript  the  court  is  required  to  cause  notice  to  be 
served  upon  the  party  affected  by  the  order  and  thereupon 
the  court  acquires  jurisdiction  of  the  proceedings  and  of  the 
question  determined  therein  and  has  power  to  make  and 
enter  on  the  pleadings  testimony  and  proceedings  set  forth 
in  the  transcript  a  decree  affirming,  modifying  or  setting 
aside  the  order  of  the  Commission.  The  finding  of  the 
Commission  as  to  the  facts  if  supported  by  testimony  are 
made  conclusive.  On  a  proper  showing  either  party 
242  may  have  the  matter  remanded  to  the  Commission 
to  take  additional  evidence  in  which  case  the  Com- 
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mission  may  act  on  the  new  evidence  and  modify  its  findings 
as  to  facts  and  make  new  findings  which  if  made  shall  be 
filed  in  the  court. 

Any  party  required  by  order  of  the  Commission  to  cease 
and  desist  from  using  unfair  methods  of  competiton  may 
obtain  a  review  of  such  order  by  filing  in  the  circuit  court 
of  appeals  a  petition  praying  that  the  order  be  set  aside. 
Upon  service  of  a  copy  of  such  petition  on  the  Commission 
it  must  certify  and  file  in  the  court  a  transcript  of  the 
record  in  the  manner  above  stated  and  thereupon  the  court 
acquires  jurisdiction  similar  to  that  acquired  when  the 
Commission  is  the  moving  party  and  the  findings  of  fact 
are  equally  conclusive.  The  jurisdiction  of  the  circuit 
court  of  appeals  to  enforce,  set  aside  or  modify  orders 
of  the  Commission  is  made  exclusive. 

Complaints,  orders  and  processes  of  the  Commission 
under  Section  5  may  be  served  by  anyone  duly  authorized 
by  the  Commission  to  make  service. 

All  the  above  mentioned  provisions  of  the  Act  are  found 
in  Section  5  thereof. 

Section  6  of  the  Act  gives  the  Commission  broad  power 
of  investigation  and  various  other  powTers  and  has  con¬ 
ferred  on  it  various  duties  none  of  which  has  any  relation 
to  its  powers  and  duties  under  Section  5. 

Section  9  gives  the  Commission  power  to  subpoena  wit¬ 
ness  and  to  issue  subpoenas  for  the  production  of  docu¬ 
ments.  On  failure  to  respond  to  a  subpoena  application 
may  be  made  to  a  proper  district  court  to  compel 
243  obedience  and  failure  to  obey  an  order  of  the  court 
is  punishable  as  a  contempt  of  court. 

Rules  of  the  Commission. 

The  rules  promulgated  by  the  Commission  provide  for 
sessions  but  not  for  definite  terms ;  for  investigation  before 
a  complaint  shall  issue;  for  an  answer  “which  shall  contain 
a  short  and  simple  statement  of  the  facts  which  consti¬ 
tute  the  ground  of  defense.  It  shall  specifically  admit  or 
deny  or  explain  each  of  the  facts  alleged  in  the  complaint 
unless  the  defendant  is  without  knowledge  in  which  case 
he  shall  so  state,  such  statement  operating  as  a  denial.’ ’ 
A  rule  provides  that  “upon  joining  of  issue”  examination 
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of  witnesses  shall  proceed  with  diligence.  Another  pro¬ 
vides  for  the  manner  of  making  objections  to  evidence. 

Rule  X  provides  that  “A  motion  in  a  proceeding  by  the 
Commission  shall  briefly  state  the  nature  of  the  order  ap¬ 
plied  for  and  all  affidavits,  records,  and  other  papers  upon 
which  the  same  is  founded  except  such  as  have  been  pre¬ 
viously  filed  or  served  in  the  same  proceeding,  shall  be 
filed  with  such  motion  and  plainly  referred  to  therein.” 

Rule  XII  provides  among  other  things  that  the  Examiner 
to  whom  the  case  is  referred  for  the  taking  of  testimony 
make  a  report  on  the  facts  and  serve  a  copy  thereof  on 
the  parties  or  their  attorneys  who  may  file  exceptions 
thereto  in  writing.  Argument  on  the  exceptions  shall  be 
had  at  the  final  argument  on  the  merits.  Briefs  may  be 
filed.  They  must  contain  the  exceptions  and  must  be  served 
upon  adverse  parties. 

244  The  Law. 

The  main  contentions  of  the  petitioner  are  that  the  Com¬ 
mission  lost  jurisdiction  of  the  case  made  by  the  complaints 
Docket  540  when  they  were  dismissed  by  the  order  of  the 
Commission  and  that  the  steps  taken  thereafter  were  in 
any  event  irregular  because  they  did  not  comply  with  the 
statute  nor  with  the  rules  of  the  Commission.  Both  ques¬ 
tions  call  for  an  interpretation  of  the  Act. 

There  is  no  express  provision  of  the  statute  to  the  effect 
that  a  complant  shall  be  dismissed  when  the  evidence  does 
not  sustain  the  charge  contained  in  it  but  action  on  the 
complaint  is  required  and  if  a  cease  and  desist  order  is  not 
made  the  complaint  should  be  dismissed  as  was  done  in 
the  present  instance.  An  order  dismissing  a  complaint  ex¬ 
hausts  the  power  of  the  Commission  to  act  thereon.  It  is 
not  to  be  supposed  that  it  was  intended  by  Congress  that 
in  a  case  begun  by  service  of  a  complaint  the  party  pro¬ 
ceeded  against  is  to  be  perpetually  subject  to  the  orders 
of  the  Commission  and  to  being  called  upon  to  defend 
from  time  to  time  and  whenever  the  Commission  may  see 
fit  to  order  rehearings  after  a  decision  favorable  to  the 
party  and  a  dismissal.  It  is  hardly  necessary  to  point  out 
that  a  business  could  scarcely  prosper  if  subjected  to  that 
sort  of  thing.  The  serious  results  of  a  construction  con- 
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tended  for  may  be  considered  when  a  statute  is  ambiguous 
and  fairly  open  to  two  constructions.  Lewis  Sutherland 
Statutory  Construction  2nd  Ed.  490.  The  Act  does  pro¬ 
vide  that  until  a  transcript  of  the  record  on  a  hearing  on 
the  complaint  shall  have  been  filed  in  a  circuit  court  of 
appeals  upon  proceedings  in  such  court  the  Commission 
may  at  any  time  on  notice  modify  or  set  aside  any 

245  report  or  order  issued  by  it  under  Section  5,  evi¬ 
dently  meaning  a  cease  and  desist  order.  If  it  had 

been  intended  that  an  order  dismissing  a  complaint  might 
be  set  aside  and  further  proceedings  had  thereunder  that 
intent  would  have  been  expressed. 

The  inquisitorial  powers  of  the  Commission  if  they  may 
be  so  called  are  not  conferred  by  Section  5  of  the  Act 
which  is  under  consideration  here.  That  section  provides 
for  notice  and  an  opportunity  to  be  heard  and  is  widely 
different  in  purpose  from  Section  6  which  confers  powers 
of  investigation. 

It  can  not  be  successfully  contended  that  the  statutory 
procedure  is  not  a  matter  of  right.  See  Reaves  vs.  Ains¬ 
worth,  219  U.  S.  296,  305. 

Certiorari. 

The  petitioner  contends  that  the  Commission  is  an  infe¬ 
rior  judicial  tribunal  “with  a  branch  of  equity  jurisdic¬ 
tion  ”  and  that  the  cases  which  hold  that  the  actions  of 
such  tribunals  may  be  controlled  by  use  of  the  writ  of 
certiorari  should  be  followed.  But  it  is  now  conclusively 
determined  that  “The  Commission  exercises  only  the  ad¬ 
ministrative  functions  delegated  to  it  by  the  Act,  not  judi¬ 
cial  powers.  *  *  *  It  has  not  been  delegated  the  author¬ 

ity  of  a  court  of  equity.’ ’  Federal  Trade  Commission  vs. 
Eastman  Kodak  Co.  et  al.,  Supreme  Court  No.  215,  Octo¬ 
ber  Term,  1926,  decided  May  31, 1927. 

The  writ  of  certiorari  may  not  be  used  for  the  purpose 
of  reviewing  an  administrative  order.  Degge  vs.  Hitch¬ 
cock,  229  U.  S.  162.  The  court  says  at  page  169 : 

“This  case  is  the  first  instance,  so  far  as  we  can  find, 
in  which  a  Federal  court  has  been  asked  to  issue 

246  a  writ  of  certiorari  to  review  a  ruling  by  an  execu¬ 
tive  officer  of  the  United  States  Government.  That 
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at  once  suggests  that  the  failure  to  make  such  application 
has  been  due  to  the  conceded  want  of  power  to  issue  the 
writ  to  such  officers.  For,  since  the  adoption  of  the  Con¬ 
stitution,  there  have  been  countless  rulings  by  heads  of 
departments  that  directly  affected  personal  and  property 
rights  and  where  the  writ  of  certiorari,  if  available,  would 
have  furnished  an  effective  method  by  which  to  test  the 
validity  of  quasi-judicial  orders  under  attack.” 

and  at  page  172; 

“The  writ  of  certiorari  is  one  of  the  extraordinary  reme- 

•> 

dies  and  being  such  it  is  impossible  to  anticipate  what  ex¬ 
ceptional  facts  may  arise  to  call  for  its  use,  but  the  present 
case  is  not  of  that  character,  but  rather  an  instance  of  an 
attempt  to  use  the  writ  for  the  purpose  of  reviewing  an 
administrative  order.  Public  Clearing  House  v.  Coyne, 
194  U.  S.  497.  This  cannot  be  done.” 

Considering  that  the  statute  provides  for  procedure 
which  finally  produces  a  “record”  it  would  be  interesting 
to  consider  whether  the  facts  here  are  not  so  “excep¬ 
tional”  as  to  call  for  the  use  of  the  writ  but  this  court  may 
not  blaze  that  trail  in  view  of  what  is  said  in  the  Degge 
case  and  in  Mickadiet  v.  Payne,  50  App.  D.  C.,  115;  269 
Fed.  Pep.  194  where  the  court  after  pointing  out  that  the 
petitioner  who  was  asking  for  a  writ  of  certiorari  had  an¬ 
other  remedy  said: 

“Even  if  this  were  not  so,  the  appellants  would  not  be 
entitled  to  the  writ  of  certiorari,  since  the  Supreme  Court 
has  said  so  unmistakably  that  the  writ  will  not  issue  to 
review  an  administrative  order  made  by  an  executive  offi¬ 
cer  of  the  government.  To  this  rule  there  are  no  excep¬ 
tions.” 

In  so  ruling  the  court  followed  the  Degge  case  as  it  did  also 
in  Detroit  &  T.  S.  L.  R.  Co.  vs.  Interstate  Commerce  Com¬ 
mission,  51  App.  D.  C.,  133;  277  Fed.  Rep.  53,  stating 
that  even  though  the  Commission  had  acted  outside  its 
jurisdiction  the  writ  would  not  issue. 

What  is  decided  in  the  cases  above  cited  is  against  a 
review  by  certiorari  of  the  departure  from  proper 
247  procedure  shown  by  the  petition.  The  writ  must  be 
quashed. 
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When  the  petitioner  applied  for  the  writ  of  certiorari  it 
asked  that  the  cause  be  transferred  to  the  equity  side  of 
the  court  if  it  should  appear  that  certiorari  was  not  the 
proper  remedy.  If  the  petitioner  now  elects  to  have  the 
cause  so  transferred  an  order  to  that  effect  will  be  made. 
The  questions  raised  by  the  demurrer  of  the  respondents 
will  then  be  considered  as  well  as  the  question  whether  the 
Acts  of  the  Commission  have  not  been  so  arbitrary  as  to 
warrant  an  injunction.  If  the  case  is  not  to  be  so  trans¬ 
ferred  there  is  no  need  to  rule  on  the  demurrer. 


June  21,  1927. 


WALTER  I.  McCOY, 

Chief  Justice. 


Supreme  Court  of  the  District  of  Columbia. 


Thursday,  August  4th,  1927. 

Session  resumed  pursuant  to  adjournment,  Hon.  Walter 

I.  McCoy,  Chief  Justice,  presiding. 

******* 


This  cause  coming  on  to  be  heard  on  motion  by  petitioner 
for  a  rehearing,  it  is  by  the  Court  this  4th  day  of  August, 
1927,  adjudged  and  ordered: 

1.  That  the  motion  for  a  rehearing  be,  and  the  same  is 
hereby  denied. 

2.  That  the  motion  to  quash  the  writ  of  certiorari  here¬ 
tofore  issued  be,  and  the  same  is  hereby  granted,  and  the 
said  writ  is  quashed. 

3.  That  under  the  provisions  of  Law  Rule  63,  and 
248  in  accordance  with  the  prayer  in  the  petition  here¬ 
tofore  liled  herein,  the  said  petition  is  hereby  trans¬ 
ferred  to  the  Equity  Term  of  this  Court  to  stand  as  a  bill 
of  complaint  for  relief  by  injunction  with  leave  to  the  peti¬ 
tioner  to  amend  and/or  supplement  the  same  within  five 
days  from  date  hereof ;  and  the  demurrer  to  the  petition 
heretofore  filed  herein  by  the  respondents  is  transferred 
to  the  Equity  Side  of  the  Court  without  decision  thereon, 
to  stand  as  a  motion  to  dismiss,  if  the  respondents  so  elect 
and  with  leave  to  the  respondents  to  amend  or  plead  over 
within  five  days  from  the  date  of  service  of  plaintiff's 
amendment  and/or  supplement  to  the  Bill  of  Complaint. 
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The  petitioner,  being  in  open  court,  notes  an  exception 
to  that  part  of  the  order  which  grants  the  motion  to  quash 
the  writ  of  certiorari  and  which  quashed  the  said  writ. 

The  respondents  except  to  so  much  of  the  order  as  trans¬ 
fers  the  cause  to  the  equity  side  of  the  court. 

Amendment  and  Supplement  to  Bill  of  Complaint. 

Filed  August  4,  1927. 

******* 

To  the  Honorable  the  Judges  of  the  Supreme  Court  of  the 

District  of  Columbia: 

Comes  now  the  Royal  Baking  Powder  Company,  plain¬ 
tiff  in  the  above  entitled  cause  and  with  leave  of  the  Court 
tiles  this  its  amendment,  under  Law  Rule  63,  to  the  Bill  of 
Complaint  and  Supplement  thereto  and  respectfully  repre¬ 
sents  that: 

1.  It  is  the  party  named  as  petitioner  in  the  petition  for 

writ  of  certiorari  heretofore  filed  herein  at  law  and 
249  thereafter  transferred  to  the  Equity  Term  of  this 

Court  to  stand  as  a  bill  of  complaint  for  relief  by 
injunction  and  the  above  named  defendants  are  the  parties 
referred  to  in  said  petition  as  respondents  and  respectfully 
prays  that  the  terms  “petitioner”  and  “respondents”  in 
said  petition  shall  be  here  understood  to  mean  the  “plain¬ 
tiff”  and  “defendants,”  respectively,  and  that  in  each  in¬ 
stance  where  said  terms  appear  the  Bill  of  Complaint  shall 
be  taken  as  so  amended. 

2.  The  said  Bill  of  Complaint  is  hereby  further  amended 
to  include  as  prayers  for  relief  the  prayers  hereinafter  set 
out. 

3.  By  way  of  supplement  to  said  Bill  of  Complaint  the 
plaintiff  now  reaffirms  each  and  every  allegation  of  the  Bill 
of  Complaint  and  avers  that  it  is  now  threatened  with  the 
same  acts  of  the  defendants  in  all  particulars  as  there  de¬ 
scribed. 

4.  It  appears  from  the  record  herein  that  against  said 
acts  and  threatened  acts  of  the  defendants,  as  set  out  in  said 
Bill  of  Complaint,  the  plaintiff  has  sought  relief  by  writ  of 
certiorari  and  that  after  issuance  of  a  writ  of  certiorari, 
the  same  has  been  by  order  of  the  court  quashed,  prior  to 
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the  making  of  a  return  thereto,  with  the  result  that  the 
plaintiff  is  without  adequate  remedy  at  law. 

5.  By  acts  of  the  defendants  subsequent  to  the  date  of 
the  filing  and  service  of  the  petition  for  writ  of  certiorari 
herein  the  plaintiff  has  suffered  grave  and  irreparable  in¬ 
jury  and  damage  particularly  in  that  the  defendants  by  rep¬ 
resentatives  and  agents  have  and  are  continuing  to  dis¬ 
seminate  and  publish  misleading  and  false  statements  to 
the  general  effect  that,  notwithstanding  the  Order  of  Dis¬ 
missal  made  by  the  Federal  Trade  Commission  on 

250  March  23rd,  1020,  the  said  cause  Docket  540  is  still 
in  progress,  is  in  fieri  and  undetermined. 

6.  The  acts  and  threatened  acts  of  the  defendants  as  set 
forth  in  paragraphs  80,  87  and  92  of  the  Bill  of  Complaint 
and  in  Exhibit  15  thereto  have  been  held  in  abevance  since 
the  filing  of  the  petition  for  certiorari  herein  by  reason  of 
the  issuance  of  the  writ  of  certiorari.  Said  writ  has  now 
been  quashed  and  plaintiff  has  no  information  of  any 
change  of  intention  by  the  defendants.  The  time  of  the 
issuance  of  further  orders  by  the  defendants  is  entirely 
within  their  discretion  and  plaintiff  is  informed  and  be¬ 
lieves  that  said  orders  will  be  forthwith  issued  by  defend- 
ants’  agents  in  accordance  with  instructions  heretofore 
given  by  the  defendants,  and  in  accordance  with  the  prayers 
of  the  petition  of  the  seven  alum  using  competitors,  Exhibit 
12  to  the  Bill  of  Complaint,  thus  causing  immediate,  grave 
and  irreparable  injury  to  the  plaintiff’s  property,  good 
will,  trade  reputation  and  business. 

7.  The  plaintiff  prior  to  the  date  of  filing  of  the  said  peti¬ 
tion  for  writ  of  certiorari  and  subsequent  thereto  has  suf¬ 
fered  and  is  continuing  to  suffer  grave  and  irreparable  in¬ 
jury  and  damage  to  its  good  will,  trade  reputation  and 
business  through  the  acts  of  the  defendants  in  announcing, 
asserting  and  publishing  through  statements  and  releases 
to  the  press  and  otherwise  that  the  plaintiff  is  under 
charges  of  unfair  competition  in  said  cause  Docket  540  and 
is  about  to  be  or  may  be  restrained  from  advertising  the 
absence  of  alum  in  its  product  and  from  publishing  and  cir¬ 
culating  copies  of  the  Orders  of  the  Federal  Trade  Commis¬ 
sion  and  the  Trial  Examiner’s  Report,  Exhibits  5,  6  and  7 
to  the  Bill  of  Complaint.  Typical  examples  of  such  state¬ 
ments,  containing  some  but  not  all  of  the  matters  of  which 
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complaint  is  here  made,  are  hereto  attached,  marked 

251  Exhibits  A-l,  A-2  and  A-3,  and  by  this  reference  are 
incorporated  in  and  prayed  to  be  taken  as  a  part 

hereof. 

8.  As  a  result  of  the  publication  of  certain  releases,  in¬ 
terviews  and  announcements  by  the  defendants,  their  repre¬ 
sentatives  and  agents,  articles  and  stories  have  appeared  in 
the  newspapers  and  other  periodicals  of  the  United  States, 
over  a  long  period  of  time,  and  throughout  a  wide  area,  pur¬ 
porting  to  give  accounts  of  alleged  charges  and  proceedings 
against  the  plaintiff  in  said  dismissed  cause  Docket  540  and 
tending  to  create  a  belief  that  the  defendants  are  proceed¬ 
ing  lawfully  to  prosecute  the  plaintiff  for  alleged  unfair 
methods  of  competition  in  said  cause. 

9.  The  said  publication  described  in  the  preceding  para¬ 
graphs  is  caused  by  the  defendants,  is  calculated  to  injure 
the  plaintiff  and  the  defendants  threaten  to  continue  said 
practice  to  the  irreparable  injury  of  the  plaintiff  in  its  good 
will,  trade  reputation  and  business.  Typical  examples  of 
such  publications,  containing  some  but  not  all  of  the  mat¬ 
ters  of  which  complaint  is  here  made,  are  hereto  attached, 
marked  Exhibits  A-4  to  A-l 9  inclusive  and  by  this  reference 
are  incorporated  in  and  prayed  to  be  taken  as  a  part  hereof. 

10.  The  reputation  and  good  will  belonging  to  plaintiff 
and  to  its  product,  Royal  Baking  Powder,  as  described  in 
paragraphs  3,  4  and  5  of  the  Bill  of  Complaint  herein,  con¬ 
stitute  a  great  and  valuable,  although  intangible,  property 
of  the  plaintiff,  a  part  of  which  the  threatened  acts  of  the 
defendants  will  destroy  without  due  process  of  law.  In  sup¬ 
port  of  said  reputation  and  good  will  and  for  the  purpose 
of  attempting  to  repair,  in  so  far  as  possible,  the  great  in¬ 
jury  and  damage  already  inflicted  thereon  by  defend- 

252  ants’  unlawful  acts,  plaintiff,  in  the  course  and  con¬ 
duct  of  its  business  subsequent  to  said  Order  of 

Dismissal  of  March  23rd,  1926,  and  subsequent  to  the  find¬ 
ings  of  fact  contained  in  said  Order  of  July  7th,  1926,  has 
planned,  prepared  and  put  into  effect  sundry  advertising 
and  sales  programs  and  other  activities  which  have  been 
and  are  entirely  consistent  with  said  Order  and  said  find¬ 
ings  and  upon  which  plaintiff  has  expended  and  contracted 
to  expend  large  sums  of  money.  The  threatened  interfer¬ 
ence  by  defendants  with  the  carrying  out  of  said  advertising 
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and  sales  programs  and  other  business  activities  will  de¬ 
prive  plaintiff  of  property  without  due  process  of  law. 
Certain  benefits  have  already  accrued  from  the  said  adver¬ 
tising  and  sales  programs  and  other  activities  in  that  the 
reputation  and  good  will  of  plaintiff  and  its  said  product 
have  been  in  part  restored  by  the  publication  and  distribu¬ 
tion  of  copies  of  the  orders  of  the  Federal  Trade  Commis¬ 
sion  and  of  the  said  Trial  Examiner’s  Report  Upon  the 
Facts,  t lie  destruction  of  which  said  benefits  will  deprive 
plaintiff  of  property  without  due  process  of  law. 

11.  The  plaintiff  is  about  to  be  deprived  of  its  property, 
is  being  denied  its  rights  to  orderly  and  lawful  procedure 
before  the  Federal  Trade  Commission  and  is  about  to  be 
subjected  to  further  harassment  and  to  suffer  grave  and  ir¬ 
reparable  injury  and  damage  to  its  good  will,  trade  reputa¬ 
tion  and  business  by  the  arbitrary  acts  of  the  defendants 
performed  and  threatened  to  be  performed  entirely  without 
lawful  authority,  in  excess  of  jurisdiction  and  contrary  to 
the  laws  of  the  United  States  and  the  rules  of  procedure  of 
the  Federal  Trade  Commission,  said  acts  and  threatened 
acts  being  more  particularly  set  out  and  described  in  detail 
in  the  petition  heretofore  filed  by  the  plaintiff  and 
253  now  transferred  to  this  court  as  a  bill  of  complaint 
for  relief  by  injunction. 

Wherefore,  these  premises  considered,  the  plaintiff  re¬ 
spectfully  prays: 

1.  That  writs  of  subpoena  be  issued  directed  to  each  of 
the  defendants  requiring  each  of  them  to  appear  and  an¬ 
swer  the  exigencies  of  the  Bill  of  Complaint  as  hereby 
amended  and  supplemented. 

2.  That  the  defendants  and  each  of  them  and  all  persons 
acting  under  their  direction  and  control  forthwith  be  tem¬ 
porarily  enjoined  and  restrained  from 


(I)  Proceeding  or  attempting  to  proceed,  directly  or  in¬ 
directly, 

(a)  To  assert  or  exercise  jurisdiction  over  this  plaintiff 
or  to  institute  or  continue  any  proceeding  against  this 
plaintiff  for  alleged  unfair  methods  of  competition  except 
in  accordance  with  the  provisions  of  Section  5  of  the  Fed¬ 
eral  Trade  Commission  Act  and  the  rules  of  procedure  of 
the  Federal  Trade  Commission, 


204 


ROYAL  BAKING  POWDER  COMPANY  VS. 


(b)  To  announce,  assert  or  publish  through  statements 
or  releases  to  the  press  or  otherwise  any  charges  or  charge 
in  said  cause  Docket  540  which  may  be  calculated  to  injure  or 
tend  to  injure  the  plaintiff’s  trade  reputation  or  good  will 
or  interfere  or  affect  in  any  way  its  business  unless  such 
announcements,  assertions  or  publications  contain  also  a 
fair  statement  of  all  findings  and  orders  in  respect  to  said 
charge  or  charges  theretofore  made  or  issued; 

(II)  Proceeding  or  attempting  to  proceed  directly 

254  or  indirectly  in  the  cause  known  and  designated  in 
the  records  of  the  Federal  Trade  Commission  as 

In  the  Matter  of  Royal  Baking  Powder  Company,  Docket 
540— 

(a)  To  vacate  or  set  aside  the  Order  of  Dismissal  hereto¬ 
fore  entered  by  the  defendants  in  said  cause  Docket  540 
on  the  23rd  day  of  March,  1926; 

(b)  To  attempt  to  reopen  said  cause  for  further  hear¬ 
ing  order,  or  to  hold  any  further  hearings,  or  to  issue  any 
further  order, 

(c)  To  assert,  announce,  suggest  or  publish  through 
statements  or  releases  to  the  press  or  otherwise  that  the 
said  cause  Docket  540  is  still  pending  and  undetermined 
before  the  Federal  Trade  Commission; 

(d)  To  assert,  announce,  suggest  or  publish  through 
statements  or  releases  to  the  press  or  otherwise,  that  the 
acts  of  the  plaintiff  in  publishing  and  circulating  true  and 
accurate  copies  of  the  Trial  Examiner’s  Report  Upon  the 
Facts  in  the  said  cause  Docket  540,  or  true  and  accurate 
copies  of  orders  issued  by  the  Federal  Trade  Commission 
in  said  cause  Docket  540  are  unlawful,  improper  or  are 
being  made  the  basis  of  further  proceedings  against  this 
plaintiff  in  said  cause  Docket  540; 

( e )  To  prevent  the  plaintiff  from  making  reference  to 
the  presence  or  absence  of  alum  in  its  own  product  or  in 
the  products  of  its  competitors,  or  from  using  in  descrip¬ 
tion  of  its  own  baking  powder,  the  advertising  slogan  “Con¬ 
tains  no  alum — leaves  no  bitter  taste.” 

3.  That  the  defendants  and  each  of  them  and  all 

255  '  persons  acting  under  their  direction  and  control  be 

enjoined  and  restrained  by  preliminary  injunction 
pending  final  action  in  this  cause  in  the  same  manner  as 
prayed  in  the  second  prayer  hereof. 
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4.  That  the  defendants  and  each  of  them  and  all  persons 
acting  under  their  direction  and  control  be  permanently  re¬ 
strained  in  the  same  manner  and  upon  the  same  conditions 
as  above  requested  in  the  second  prayer  hereof. 

5.  That  the  plaintiff  be  granted  such  other  and  further 
relief  as  to  the  Court  may  seem  just  and  equitable. 

ROYAL  BAKING  POWDER  COMPANY, 
By  A.  C.  LEMKAU,  Secy. 

MATTHEW  E.  O’BRIEN, 

MATTHEW  IL  O’BRIEN, 

"  ..  X-  • 

Attorneys  for  Plaintiff . 

State  of  New  York, 

County  of  New  York,  ss : 

A.  C.  Lemkau  being  first  duly  sworn,  deposes  and  says 
that  he  is  the  Secretary  of  the  Royal  Baking  Powder  Com¬ 
pany,  a  corporation,  plaintiff  in  the  above  entitled  cause 
and  that  he  is  the  duly  authorized  agent  of  the  plaintiff  to 
sign  the  foregoing  Amendment  and  Supplement  to  the  Bill 
of  Complaint  and  has  read  and  signed  the  same  on  its  be¬ 
half;  that  the  statements  of  fact  therein  contained  are  true 
and  those  made  upon  information  and  belief  he  believes  to 
be  true. 

[corporate  seal.]  A.  C.  LEMKAU,  Secy. 

25G  Subscribed  and  sworn  to  before  me  this  1st  day 
of  August,  1927. 

HENRY  SCHMIDT, 
Notary  Public,  Nerv  York  County. 

Clerk’s  No.  1102.  Register’s  No.  8310. 

King’s  County  Register’s  No.  8427. 

Commission  expires  March  30,  1928. 

Service  accepted  this  3  day  of  August,  1927. 

MARTIN  A.  MORRISON, 

Attorney  for  All  Respondents. 
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257  Exhibit  A-1. 

For  Release  in  Newspapers  of  Saturday,  April  24,  1926. 

Federal  Trade  Commission,  Washington. 

Upon  a  supplemental  motion  of  its  attorneys  in  the  Royal 
Baking  Powder  ease,  the  Federal  Trade  Commission  has 
set  a  hearing  for  May  6, 1926,  in  its  offices  at  Washington. 

The  attorneys  in  their  petition  to  the  Commission  allege 
the  discovery  of  certain  new  and  material  evidence  not  pre¬ 
viously  presented  in  the  trial  of  the  case  and  which  in  their 
opinion  is  sufficient  to  require  further  proceedings  looking 
to  the  vacating  of  the  order  of  dismissal  and  the  issuance 
of  a  cease  and  desist  order.  At  the  hearing  counsel  for 
both  sides  will  have  opportunity  to  present  arguments  for 
and  against  the  motion. 


258  Exhibit  A-2. 

For  Release  in  Morning  Newspapers  of  Thursday,  July  8, 

1926. 

Federal  Trade  Commission,  Washington. 

The  Federal  Trade  Commission  today  made  the  follow- 

•/ 

ing  announcement  in  connection  with  Docket  540,  the  Royal 
Baking  Powder  Company  case: 

It  is  ordered  (1)  that  the  order  of  dismissal  issued  March 
23, 1926,  he  and  the  same  is  hereby  vacated  except  as  herein¬ 
after  mentioned; 

(2)  that  pending  motions  filed  by  counsel  for  respondent 
be  and  the  same  are  hereby  denied; 

(3)  That  the  motion  of  counsel  for  the  Commission  to 
reopen  the  case  be  and  the  same  is  hereby  granted  as  fol¬ 
lows  : 

That  the  proceeding  be  and  the  same  is  hereby  reopened 
solely  for  the  purpose  of  taking  testimony  with  respect  to 
misleading  advertising,  anonymous  advertising,  the  circula¬ 
tion  of  erroneous  extracts  from  the  book  “A  Collection  of 
Cakes’  *  by  Claudia  Quigley  Murphy,  and  that  no  evidence 
be  taken  with  respect  to  the  statements  published  by  the 
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respondent  Royal  Baking  Powder  Company  relative  to  tlie 
deleteriousness  of  alum  baking  powder,  and 

It  is  further  ordered  that  the  dismissal  of  the  complaint 
with  respect  to  the  slogan  “No  alum — no  bitter  taste”  be 
and  the  same  is  hereby  confirmed,  it  being  the  opinion  of  the 
majority  of  the  Commission  that  the  same,  as  before  the 
Commission  in  this  case,  is  not  an  unfair  method  of  compe¬ 
tition. 

Mr.  Van  Fleet  refrained  from  voting  and  made  the  follow¬ 
ing  statement  for  the  record: 


“I  refuse  to  vote  because  it  is  apparent  that  a  majority 


of  the  full  Commission  will  be  in  favor  of  the  motion  to  re¬ 


open  the  case.  I  am  still  of  the  opinion  first,  that  the 
Commission  has  no  jurisdiction  to  set  aside  its  dismissal, 
and  second  1  think  the  procedure  is  irregular  and  that  the 
matters  presented  before  the  Commission  have  been  pre¬ 
sented  in  an  irregular  way  and  not  according  to  our  pro¬ 
cedure  as  provided  by  law  and  the  rules  and  procedure  of 
the  Commission.” 
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Immediate  Release,  September  29,  1926. 

Federal  Trade  Commission,  Washington. 

The  Federal  Trade  Commission,  in  connection  with  its 
case  involving  the  Royal  Baking  Powder  Company,  New 
York  City,  today  served  the  company  with  the  following 
order: 

It  appearing  to  the  Commission  from  a  petition  and  cer¬ 
tain  exhibits  attached  thereto,  filed  September  23,  1926,  by 
Kenton  Baking  Powder  Co.,  R.  B.  Davis  Co.,  Crescent 
Manufacturing  Co.,  Calumet  Baking  Powder  Co.,  Southern 
Manufacturing  Co.,  Seagull  Co.,  Rich  Maid  Manufacturing 
Co.,  that  the  respondent,  Royal  Baking  Powder  Company, 
has  published  and  circulated  the  report  upon  the  Facts  filed 
November  10,  1925,  by  the  Trial  Examiner  in  this  case,  to¬ 
gether  with  statements  and  comments  in  relation  to  such 
Report,  and  the  Commission  of  its  own  motion  after  con¬ 
sideration  of  said  petition,  the  exhibits  attached  thereto, 
and  the  record  in  this  case,  orders  that  the  respondent, 
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Royal  Baking  Powder  Company,  be  served  with  a  copy  of 
said  petition  together  with  exhibits  marked  A,  B,  C  and  D, 
copies  of  which  are  hereto  attached  and  made  a  part  hereof, 
and  show  cause  why  the  following  order  should  not  be  made 
in  this  case : 

It  is  ordered  that  t lie  order  of  the  Commission  dismissing 
this  case  on  March  23,  1926,  and  that  t lie  order  entered  by 
the  Commission  on  July  7,  1926,  relating  to  the  reopening 
of  the  case  for  certain  purposes  only,  be  and  the  same  are 
hereby  vacated,  set  aside  and  held  for  naught. 

It  is  further  ordered  that  this  case  lie  and  the  same  is 
hereby  reopened  for  the  taking  of  additional  evidence  rele¬ 
vant  to  the  issues  raised  by  t lie  pleadings  and  occurring 
since  the  dose  of  the  taking  of  evidence  on  Mag  2,  1925. 

It  is  further  ordered  that  evidence  be  also  taken  con¬ 
cerning  the  publication  and  circulation  by  the  respondent 
of  copies  of  the  Report  upon  t lie  Facts  tiled  November  10, 
1925,  by  Trial-Examiner  Edward  M.  Averill,  and  the  pub¬ 
lication  and  circulation  by  the  respondent  of  other  matters 
relevant  to  the  issues  involved  in  this  proceeding  down  to 
the  closing  of  the  taking  of  such  additional  evidence  pursu¬ 
ant  to  this  order. 

It  is  further  ordered  that  the  respondent,  Royal  Baking 
Powder  Company,  on  the  8th  day  of  October,  1926,  at  2 
o’clock  in  the  afternoon  of  said  day,  appear  at  the  office  of 
the  Federal  Trade  Commission,  in  the  City  of  Washington, 
D.  C.,  and  show  cause  why  the  above  and  foregoing  order 
should  not  be  made  and  entered  by  the  Commission. 


(Here  follow  Exhibits  A-4,  5,  6,  7,  8,  9,  10,  11,  12,  13,  14, 
15,  16,  17,  18,  19,  marked  pages  260,  261,  262,  263,  264, 
265,  266,  267,  268,  269,  270,  271,  272,  273,  274,  and  275.) 
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Seek  to  Reoj>eii 
Advertising  Case 
Of  Royal  Company 

Federal  Trade  (  lomuiifsion  Law¬ 
yer*  At>k  Renewal  of  Action 
Against  Raking  Powder  Co. 

[Manbfwlarrn  —  Lavjrm  —  rt  hta| 

Agencies.] 

Arguments  were  heard  bv  the  federal 
Trade  Commission  on  May  8  «>n  the  sup- 
plvmentnl  motion  made  by  its  attorneys  to 

rroprn  the  nui-  iiRxInst  llif  I  Joy  a  I  Making 
J'owder  Company.  The  commission  took 
the  motion  under  advisement. 

The  complaint  in  this  case  charged  the 
Royal  Company  with  practicing  unfair 
methods  of  competition  by  circulating 
false,  misleading  and  derogatory  state¬ 
ments  about  the  products  of  Sts  com  pet  I- 
tor*.  After  ahnost  three  years,  during 
which  much  evidence  was  taken,  the  «i>m- 
plalnt  was  dismissed  hv  the  commission  in 
an  order  issued  on  March  i.’3.  i'.*2*i.  The 
tj  present  hearing  was  the  second  attempt 
Xj  on  the  part  of  counsel  for  the  commission 
\ !  to  have  the  order  of  dismissal  vacated 
l  {The  llrst  was  argued  on  April  •*». 

1  R.  O.  Brownell  and  Martin  Morrison  ap¬ 
peared  for  the  commission.  Mr.  Itrowrnell 
|  discussed  w  hat  he  termed  new  evidence 
1  that  the  Royal  t'ompany  had  not  ahan- 
doii“d  the  practice*  charged  iri^  I  he  com¬ 
plaint.  and  that  the  weight  of  this  testl- 
moitey  should  lead  to  the  reopening  of 
the  case  He  charged  that  many  false  and 
misleading  statements  were  still  being  cir¬ 
culated.  and  he  offered  affidavits  asserting 
that  baking  powders  containing  “alum'* 
powders  were  disparaged  by  employees  of 
the  Roys  I  Company,  whose  baking  pow- 
\|  der  is  msds  from 'cream  of  tartar. 


Challenge*  Jurisdiction. 

Crank  1„  Mon<li  :t  of  Washington  and 
At  -  iiiliiild  fox  of  New  York  appeared  for 
th»-  | loyal  • ’ompfjiy.  Mr.  .Mt>ii<|e|| .  <-hal- 
I -ngtsi  ih«-  jut  is'li'  lion  of  t he  conini.--ion  in 
I  be  proceeding  and  contended  lli.it  l*  had 
no  authority  in  law  nor  in  recognised  prac- 

•  let  to  o|ien  it  « .isc  before  ii.  which  had 
is-en  closed  by  an  orilcr  of  dismissal. 
"There  must  lw  an  end."  he  said"  to  lltl- 
g.iihm.  and  the  iHirtie*  brought  liefore  the 
i  oiiiiulssion  haw  tho  right  to  kuoW  jlutt 
I hdr  i  use  is  settled.* 

The  cl.'iiiiis  of  (be  attorneys  for  the 
commission  tb.it  the  new  evidence  had  been 
introduced  was  a  I  tacked  by  Mr.  Mondell. 

.who  said  llult  only  the  old  testimony, 
which  bad  been  taken  Into  account  by  the 

•  <  on  mission  when  the  complaint  was  dis- 
missed  had  liccn  reiterated,  lie  pointed 
out  flint  under  tin*  circumstance*,  the  nil- 
vcrlising  of  th«*  Uoyal  I'ompany  conbl  not 
I s*  attacked.  as  no  cease  end  desist  order 
had  been  Issued.  |f«.  said  Hint  « h Jit  i|e- 
rog.itory  statements  bail  Iwen  mad"  U' fore  • 
1*23  bad  I  wen  sporadic  and  made  by  Irre¬ 
sponsible  employers,  and  that  the  Uoyal 
t’on i puny  was  merely  ly  ing  to  tell*  tho 
Irtltlt  id -out  Its  products.  He  charged  that 
the  arguments  of  counsel  for  the  eom- 
mlssloo.  if  they  prcvnihsl.  would  prevent 
Ids  client  fmn  telling  Ha*  trt.lli  ahout 
"list  its  products  do  and  do  not  contain. 

May  Ainu*  I*  Injurious. 

The  center  of  this  controversy  of  many 
.veers-  standing  hot  ween'' the  baking  isiwder 
companies  Is  tin-  use  of  ulum  us  an  iu- 
gvdient. ,  The  Jtny.il  fom|uiny  has  con¬ 
tended  ihnt  alum  Is  Injurious,  ami  compet¬ 
ing  concern*  have  •-omploltmd  that  Its 
advertisements  to  this  effect  arc  an  un- 
fulr  method  of  competition  Mr.  fox  i-on- 
tended  that  "u  truthful  examination  of 
goods  hy  competitors  is  not  an  unfstr 
method  of  competition,  and  not*  against 
the  interests  of  the  public. **  "The  alum 
baking  powders,  w  hich  'are  cheaper,  **  Mr. 
Mondell  said,  "have  80  per  cent 'of  the 
trade  in  thia  country,  and  liter  would 
have  a  monopoly  If  telling  the  truth  about 
them  ia  prohibited." 

The  right  of  the  commission  to  reopen  R/ 
a  esse  mi s  defended  by  Mr.  .Hum no*  He  V 
also  attacked  the  advertising  policy  of  the  1 
Royal  Company  and  charged  it  wl^  cir-  T 
ruin  ting  misleading.  If  not  false,  state-  /- 
men  is  About  alum  baking  powder-  / 
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Case  Reopened 
Against  Royal  ; 

I 

Federal  Trade  Commission  Re- 
instates  Complaint  in  Re¬ 
sect  to  Advertising  j 

Matter.  i 


Tha  Kederul  Tinii^  Commission  decided  I 
on  July  »  l*»  vacate  lt<*  previous  order  «li*  I 
^  miMini  lu  case  against  the  Royal  Bakins  I 
i  I'ovdn-  Company.  charged  In  a  lompUmi  f 
!  of  th.  (ommlMon  with  disparaging  the  ] 
r  gone.  «■(  competitors  and  with  making 
1  fa  la.  and  misleading  atat.rn.ma  tnadver- 
\  Usem.nta  In  mniwcllon  with  baking  pow- 
^  rirr  and  rM|.nnl  tha  w*f  for  th.  purjioaa 
v  of'  taking  additional  testimony. 

Th.  Motion  waa  taken  ut  a  regular  sea 
aion  of  tl».  full  cmnmMMM  Those  pr*wenl 
were:  J.  K.  Nugnil.  chairman:  C.  W.  Hunt. 
Huaton  Thompaon.  William  K.  Humphrey 
and  Vernon  W.  Van  Fleot. 
that  t  ‘ommlaalon.r  Van  Kleet  ilfcUntd  to 
that  Commissioner  aVn  Kleot  declined  to 
vote,  and  mad.  a  atat.rn.nt  for  th.  record 
In  which  h.  stated  that  hia  action  waa 
in**!  upon  th.  gmunda  that  th.  commie 
alon  lack.  Jurisdiction  to  act  a  aid.  Ua  die 
miaaal  and  that  the  proceeding  waa  Ir¬ 
regular. 

Thd  order  of  the  iomtnlaal.ni  la  styled  . 
■in  tho  matter  of  Royal  Baking  rnwdej-  | 
Cam  pony”  I  locket  No.  M«.  and  la  aa 
fuUowo: 

The  above  entitled  proceeding  coming  to  . 
In  heard  hy  the  commlaalon  upon  the  mo 
yon  of  looneel  for  the  cnaimMon  to  re-  | 
ppm  the  coae  oad  mot  Iona  by  counaei  for  i 
the  i  tepini* — ‘  and  the  rontmimi^n  having  j 
,  nnaldti  fd  the  aame  and  being  advlacd  In  : 
tho  premlaca:  • 

It  la  ordered: 

(||  That  the  order  of  dlannaaal  named 
March  2*.  1*2*.  be  and  the  aame  la  hereby 
vacated  except  aa  hereinafter  mentioned. 

t-»  That,  pending  motlona  Med  by  vuun- 
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Complaint  Reopened 
Against  Royal  Baking 
Powder  Company 

— 1  *  m  1  ■ 

Federal  Trade  Commission,  to 
Hear  Testimony  on  Charge 
of  Misrepresentation  in 
Advertisement. 

[Ceafiaaed  from  Page  f.J 
•el  for  the  reapondent  lie  and  th*  mntf  ora 
hereby  denied. 

ill  That  the  motion  of  counaei  for  tho 
commlaalon  to  reopen  the  caee  he.  and  th* 
aame  is  hereby  granted  aa  followa: 

That  the  proceeding  be  and  the  some  la 
hereby  reopened  aolely  for  the  pin  pope  of 
taking  testimony  with  respect  to  mislead¬ 
ing  advertising,  iinonymoua  advertising, 
tho  circulation  of  erroneous  extracts  from 
tha  book  "A  Collection  of  Cakes”  by  Clau¬ 
dia  Quigley  Murphy,  and  that  no  evidence 
he  taken  with  respect  to  the  stalemente 
published  by  the  respondent  Royal  Bak¬ 
ina  Powder  Company  relative  to  the  de- 
letertousoesa  of  alum  baking  powder. 

;It  la  further  ordered  that  the  illsmlaaol 
of  the  complaint  with  respect  to  the  slo¬ 
gan  “No  alum— no  bitter  testa. ~  be  and 
the  some  la  hereby  conllrmed.  it  being  the 
opinion  of  the  majority  of  the  rnmmlidiMi 
that  the  aame.  aa  before  the  commlaalon 
In  this  ease.  Is  not  an  unfair  method  of 
competition. 

Mr.  Van  Fleet  refrained  from  voting  ami 
mods  tha  follpwing  statement  for  the 
record . 

I  ref  lias  to  vote  because  it  la  apparent 
that  a  majority  of  the  full  commission  will 
bo  In  favor  of  the  motion  to  reopen  tho 
coae.  1  am  still  of  the  opinion.  Ural,  that 
the  commission  has  no  Jurisdiction  to  set 
aside  Its  dismissal,  and.  second.  I  think 
the  procedure  4s  irregular,  and  that  tho 
matters  presented  before  the  commtaolea 
have  been  presented  in  an  Irregular  way 
and  not  according  to  ihit  procedure  aa 
provided  by  law  nnd  tho  rules  and  pro¬ 
cedure  of  the  commission. 

Thr  full  text  of  tkr  complaint  “is  \ 
fk.  matter  of  thr  Royal  Baking  Roar-  \ 
4rr  Company Docket  Xo.  St*,  a p-  /  \„ 
pcarrt  la  Thr  l  ultra  state*  Pally  in  A 
the  laser  of  March  4.  In  thr  issue  of  * 
March  M  at aa  gristed  thr  order  He¬ 
rniating  thr  complaint  oad  a  dote  set 
far  a  hearing  of  the  mat  tarn  of  coua- 
art  /or  the  commlaalon  to  set  aside  the 
dfssiisso/.  Argument*  for  rcopeaiar 
the  case  appear  in  the  Isaacs  of  Apr* 
t  and  Mag  J.  V. 
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Unfairness  Charge 
Is  Reopened  Against 
Baking  Powder  Firm 

w  _ 

Federal  Trade  Commission. 
JAsk»  New  Evidence  on 
Petition  of  Kivai 


Companies. 


The*  Federal  Trade  Commission  on 
ptember  29  announced  the  reopen¬ 
ing  of  its  case  against  the  Rova!  Baking 
Powder  Company,  of  New  York  City, 
for  the  'purpose  of  taking  additional 
evidence. 

The  commission  has  ordered  the  re¬ 
spondent  to  appear  before  it  in  Wash¬ 
ington  on.  October  8  antf  show  cause 
why  its  order  should  not  be  made  and 
entered. 

The  commission,  in  its  complaint, 
charged  the  respondent  with  using  un¬ 
fair  methods  of  competition  in  inter¬ 
state  commerce  in  violation  of  the  act 
creating  the  commission.  The  alleged 
unfair  practices  were  said  by  the  com- 
,  -mission  to  have  consisted  of  the  mak¬ 
ing  of  disparaging  statements  regarding 
the  goods  of  competitors  and  of  false 
and  misleading  advertising. 


1 


1 


Com  panics  File  Petition. 

The  full  text  of  the  commission’s 
statement  follows: 

The  Federal  Trade  Commission,  in  con¬ 
nection  with  its  case  involving  the  Royal 
Baking  Powder  Company.  New  York  city, 
today  served  the  company  with  the  fol¬ 
lowing  order: 

It  appearing  to  the  commission  from 
a  |*etition  and  certain  exhibits  attached 
thereto,  tiled  September  2:t,  1926.  by  Ken¬ 
ton  Baking  Powder  Co.,  R.  B.  Davis  Co., 
Ciescent  Manufacturing  Co..  Calumet 
Baking  Powder  Co.,  Southern  Manufac¬ 
turing  Co..  Seagull  Co.,  Rich  Maid  Man¬ 
ufacturing  Co.,  that  the  respondent. 
Royal  Baking  Powder  Company,  has 
published  and  circulated  the  report  upon 
the  facts  filed  November  10,  1925,  by  the 
trial  examiner  in  this  case,  together  with 
■  statements  and  comments  in  relation  to 
such  report,  and  the  commission  of  its 
own  motion  after  consideration  of  said 
petition,  the  exhibits  attached  thereto, 
and  the  record  in  this  case,  orders  that 
the  respondent.  Royal  Baking  Powder 
Company,  be  sertvd  with  a  copy  of  said 
petition  together  with  exhibits  marked 
A,  B,  C  and  l).  copies  of  which  are 
hereto  attached  and  made  a  part  hereof,  ' 
and  show  cause  why  the  following  order 
should  not  be  made  in  this  rase:  • 

It  is  ordered  that  thw  order  of  the  | 
commission  dismissing  this  rase  on  | 
March  23.  1926,  and  that  the  order  en¬ 
tered  by  the  commission  on  July  7,  1926, 
relating  to  the  reopening  of  the  case 
f.*r  certain  purposes  only,  be  and  the 
same  are  hereby  vacated,  set  aside  and 
held  for  naught. 


EXHIBIT  -  A-6 
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It  is  further  ordered  that  this  case  be 
and  the  same  is  hereby  reopened  for  the 
taking  of  additional  evidence  relevant 
to  the  issues  raised  by  the  pleadings  and 
occurring  since  the  close  of  thq  taking 
of  evidence  on  May  2,  1925. 

It  is  further  ordered  that  evidence 
be  also  taken  concerning  the  publica¬ 
tion  and  circulation  by  the  respondent 
of  copies  of  the  report  upon  the  facts 
filed  November  10,  1925,  by  Trial-Ex¬ 
aminer  Edward.  M.  Averill,  and  the  pub¬ 
lication  and  circulation  by  the  respond¬ 
ent  of  other  matters  relevant  to  the 
issjie  involved  in  this  proceeding  down 
to-  the  closing  of  the  taking  of  such  ad¬ 
ditional  evidence  pursuant  to  this  order. 

It  is  further  ordered  that  the  re¬ 
spondent,  Royal  Baking  Powder  Com¬ 
pany.  on  the  8th  day  of  October,  at  2 
o'clock  in  the  afternoon  of  said  day, 
appear  at  the  office  of  the  Federal 
Trade  Commission,  in  the  City  of  Wash¬ 
ington,  D.  C..  and  show  cause  why  the 
above  and  foregoing  order  should  not 
be  made  and  entered  by  the  commission. 
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Plans.  Complaint 
Against  Baking 
Powder  Company 

Federal  Trade  Commission 

.■  %• 

Decides  on  Action  When 
RoyaPs  Counsel  Fails 
To  Attend  Hearing. 

The  Federal  Trade  Commission  held 
a  hearing  on  October  8  in  its  case  in¬ 
volving  the  Royal  Baking  Powder  Com¬ 
pany,  of  New  York,  on  an  order  of  the 
commission  requiring  the  company  to 
show  cause  why  an  order  should  not 
be  made  by  the  commission  for  the  re¬ 
opening  of  the  proceedings  for  the  tak¬ 
ing  of  additional  evidanca  relevant  to 
the  issues  raised  by  the  pleadings  and 
occurring  since  the  close  of  the  taking 
of  evidence  on  May  2,  1925. 

The  commission  was  represented  at 
the  hearing  by  Attorneys  R.  O.  Brow¬ 
nell  and  M.  A.  Morrison.  A  letter  ad¬ 
dressed  to  the  commission  was  road  on 
behalf  of  Attorney  Archibald  Cox,  coun¬ 
sel  for  the  Royal  Baking  Powder  Com¬ 
pany.  stating  that  he  would  be  unable 
to  appear  a(  the  hearing,  and  adding 
that  ho  desired  to  submit  the  matters  in 
controversy  on  memorandum  brief. 

The  commission  announced  orally,  fol¬ 
lowing  the  proceedings,  that  ha  chief 
counsel  would  be  directed  to  submit  a 
supplemental  complaint  setting  out  the 
matters  in  the'  proposed  order. 

The  commission’s  complaint  in  this 
ca»e,  it  was  explained  at  the  office  of  tho 
commission,  charges  the  Royal  Baking 
Powder  Company,  in  substance,  with 
making  false  statements  to  the  trade’ 
and  the  public  concerning  competitive 
baking  powders,  particularly  that  the 
Koval  Baking  P<>wdor  Company  repre¬ 
sented  throughout  the  United  States  to 
the  pulic  and  to  the  trade  that  competi- 

i Coi  f  in  ited  wn  Pugr  11.  Column  < .] 
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Complaint  Decreed 
I  Over  Baking  Powder 

ICV>MfiM»*erf  From  Page  1.] 
tive  so-called  "slum”  powders  were  harm¬ 
ful  and  dangerous. 

The  commissions  pro|>osed  order  in 
the  case  provided  further  that  "evidence 
be  also,  taken  concerning  the  publica¬ 
tion  by  the  respondent  of  copies  of  the 
Report  upon  the  Facts  tiled  November 
10,  1925,  by  Trail  Examiner  Edward 
M.  Averil),  and  the  publication  ami  cir¬ 
culation  by  the  respondent  of  other  mat¬ 
ters  relevant  to  the  issues  involved  in 
this  proceeding  down  to  the  closing  of 
the  taking  of  such  addition  evidence 
|  pursuant  to  its  order.” 

The  commission’s  proposed  order  in 
!  its  order  by  the  tiling  of  a  petition  with 
it  on  September  2.1.  by  seven  con- 

i  cerns  alleging  that  the  respondent,  Koval 
Baking  Powder  Company,  hud  putdished 
and  circulated  the  re|*ort  u;h*ii  the  facts 
filed  November  10.  1925,  by  the  Trial 
Examiner  in  the  cum-,  together  with 
statements  and  comments  in  relation  to 
such  report.  The  concerns  referred  to 
were  the  Kenton  ltuking  Powder  Com¬ 
pany.  R.  B.  Davis  Company.  Crescent 
Manufacturing  Company.  Cslumct  Bak¬ 
ing  Powder  Com|»an>v  Southern  Mnnu- 
'  factoring  Company.  Seagull  CaOUMny 
amt  the  Rich  Maid  V^nufacturmg  Com- 
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WOMEN  HEAR  TALK 


Commissioner  Warns  Group 
to  Beware  of  Firms’ 
Propaganda. 


lJlscu— ion*  pertaining  to  the  merit* 

•f  baking  powder  nod  an  urcount  Of 
"Utkins  Powder  Com*  Before  the 
ledsrw)  Trade  I'ommMrtnn"  by  Mr*. 
Joseph  II.  Rm.  at  a  meeting  of  the 
Housekeepers'  Alliance  yesterday,  le<l 
to  a  voluntary  nddresn  on  the  latter 
subject  by  \f.  B.  Humphrey,  member 
of  ttte  cbmintaaton.  while  member*  of 
the  alliance  were  endeavoring  to  as¬ 
certain  hie  name.  The  meet  in  p  wu 
bold  at  MI4  G  etreet. 

Explaining  he  had  teen  a  notice  of 
the  meetlfi*  nnd  an  a  member  of  the 
uommiaeion  wan  partirularly  Ihter 
tstwi.  Mr.  Humphrey  proceeded  to 
give  an  account.  in  part,  of  the  com 
mission  *  Investigation*  into  the  bak¬ 
ing  powder  rape*  of  alleged  misrepre¬ 
sentation  U4  I’.'oJutU  <>t  (oinpetltoi  m. 
nnd  In  the  end  brought  forth  state 
niente  from  member*  of  the  •Ulanov 
ehowtns  a  grant  difference  of  opinion 
m  to  the  alleged  Injurious  effect*  In 
the  ingredient*  of  certain  baking 
powder*. 

Propaganda  Scored. 

Member*  «»f  the  alliance  differed 
wmh  the  *)>e.-tkcr  when  he  declared,  in  | 
•fTect.  that  one  bnklng  powder  I*  about 
a*  good  a*  another  and  that  the  chief  [ 
evil  found  in  their  manufacture  and 
ante  he*  Uen  In  th<-  practice  of  com¬ 
petitive  companies  cn<lca vorine  to  rtin 
down  o-rtiilit  brand*  «>f  ttowder.  Mr*, 
llarvev  \\  AVI  ley,  wife  of  In.  Wiley, 
emphaelaed  that  the  latter  believe*  | 
the  U'-  of  alum  In  the  |>owdcr*  moot  j 
Itarniiul.  In  spite  of  Intimation*  by  Mr.  ) 
.Humphrey  that  one  |»>wder  la  at*>ut 
a*  good  a*  the  other,  regardless  of  the 
alum.  Various  brand*  of  powder* 
were  then  dlwumrl,  teat*  mad*  and  , 
cakes  cooked,  with  -different  brands, 
iwned  around  while  member*  of  tha 
alliance  still  hot*  In  mind  the  State¬ 
ment  of  Mr  Humphrey  that  “the  link¬ 
ing  powder  interest*  distribute  the 
worst  propaganda,  and  I  warn  fro u 
ladles  to  watch  out.” 


A  r —elution 
aur  la 


adopted  act  to  con 
of  the  Meal  branch 
of  the  Osa*«Pl  Federation  of  Women's 
flub*  urging  the  r— igaatkm  of  llenr* 
flury.  teacher  at  Saatern  High  School, 
for  recent  statement*  mad*  by  him 
and  objected  to  by  patriotic  and  other 
n  teat  loti* 

n  adopting  tho  resolution  tbe  alli¬ 
ance  expressed  eoaftdenc*  In  the 
Board  af  Bducntttp—ad  decided  not  t* 
aak  the  resignation  of  Mr.  Klury. 


"P 


other  resolutions  adopted  Included 
One  favoring  tha  approval  of  th*  Juve¬ 
nile  Court  bill  aa  drawn  up  by  the 
Welfare  Cod*  Commission  and  another 
recommending  to  the  General  Fed¬ 
eration  of  Womans  Club*  that  the 
wood  t brush,  redheaded  woodpecker 
or  bald  eagle  be  chosen  a*  the  "of¬ 
ficial  bird  of  the  District."  The  latter 
resolution  wrn*  adopted  In  line  with  a 
request  of  the  federation  that  various 
organisations  make  recommendations 
a*  to  tha  choice  of  tho  "official  bird." 
From  the  decision*  of  th*  various 
bodies,  a*  previously  announced,  tha 
federation  hop—  to  choose  an  ofllclat 
feathered  representative  of  the  Na¬ 
tional  Capital.  | 

Other  addresses  were  delivered  hr 
Mi—  listen  Woodward  and  Ml—  Helen 
Jones  on  "Egg  White  la  Baking  Pow¬ 
ders."  .l)r.  Minnie  C.  Denton,  profes¬ 
sor  of  home  economics.  Oeorgc  Wash¬ 
ington  1’nlvemlty.  reported  on  (tenets 
la-end  trust  investigation*.  Refresh¬ 
ments  were  nerved  by  members  of 
Masses  of  the  Home  Economics  Depart¬ 
ment  of  tieorgv  Washington '  Univer¬ 
sity.  Mr*.  William  K.  Chamberlin, 
president  of  the  sllianos,  presided. 
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Hew  York  Pirate 


September  30,  1936 


Clipping  froo 

Hew  York  Tines  -  See  York,  N. 
September  SO,  1926. 
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BAKING  POWDER  CO.  CITED. 

To  Shew  Caucc  Why  C»inllt»riP 
Cam  Should  Not  Bo  HooponoS^j^^ 

WASHINGTON,  Sept.  »  fopr'fie 
r«dml  Tnh  Commission  AM  M 
tho  Royal  Baking  Powder  Off 
today  to  show  cauao  oa  Oet.  •  why 
It  abouM  not  roopoa  a  eaaa,  dicnd ear  it 
laat  March,  In  which  tho  company  wm 
accuaod  of  circulating  derogatory 
atatementa  aa  to  the  products  of  com¬ 
petitor*. 

1  The. order  alao  Olrecta  the  eoapaay 
to  show  cauae  why  “evidence”  should 
,  not  be  taken  ‘‘concerning  the  pubU* 
cation  sad  circulation  by  the  reap  an 
dent  of  coplea  of  the  report  upon  the 
{  facta  and  the  publication  of  other 
matters  relevant  to  tho  ieeoaa  Involved 
In  this  proceeding.” 

I  -  -  - 


Indianapolis  Hava 


April  24,  1926 


Clipping  from 

Indianapolis  Isas-- Indianapolis,  Indi 
April  1926. 


BAKING  POWDER  HEARING 

<(•>***  R*r*i 

I  ApnUI  U>  IV  IVxripak*  )  ml 
WASHINGTON.  April  14— Tilt 
federal  trade  commlMlon  tnntuwl 
today  that  argument*  on  (hi  mo¬ 
tion  to  roopon  prtm4ln«i  agalnyt 
the  Royal  Baling  Pewter  Com  pan/ 
undtn  mt  unlair  trad-  ...uiuti  act  V 
will  bo  board  May  I.  Tbo  hoar  la#  f 
waa  a  ran  tod  at  tbo  roquoot  of  a,/' 
minority  of  tbo  comml**lou 

An  opportunity  for  a  truer  la  tbo 
trade  war  carried  on  by  the  large 
baking  powder  lnteiv*t*  of  ut 
country  will  bo  offered  «>  the  bear¬ 
ing.  It  la  aald.  Tbo  Seagull  Spe¬ 
cialties  Company,  of  Saltlmore.  I  be 
Calumet  Baking  Powder  Company, 
of  Chicago,  and  other  competitor*  of 
tba  Royal  Babing  Powder  Company 
have  aagneated  to  the  rnmmiMlnn 
that  all  tlieac  truer*  »l-  nettle  their 
difference*  l*y  an  agreement  on  a 
code  of  ethica  defining  proper  trada 
practice* 

Proceed  In  ft*  aaalu*t  I  *»—  Itnyal 
Baking  Powder  Company  the  t'alu- 
u»et  Company  and  other  baking 
powder  compunlea.  lor  alleged  ua« 
fair  trade  practice*,  were  tlumiaaad 
moautly  by  tba  commiaalon. 
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New  Britain .Conn.  Herald 


April  24,  1926 


exhibit  A-n 

Clipping  from 

Tue  Haruli  -  He*  Britain,  Counectic jl 
April  2-*,  1926 


M.W  fc%  lltb.>Ct 


Ro§»i  lUklnc  I“o»d*T  CouiptiBj '■ 
t'a<«  to  row*  l'p  Karlier. 
j  Waeht®*t«i..  April  -*  (^-Dlecov- 
fr>*  of  "ni.-w  and  material  evidence 
1  In  the  Kojal  Bakin*  Powder  caa*  by 
rifliutif^or  tho  fedora!  trada  com* 
nuaalon  haa  prompted  the  commlb- 
;».ob  to  aet  May  «  aa  the  date  tor  a 
I  liearlAf  on  n  Biot  ion  to  vo^oto  tL« 
or^er  dlamlaaln*  proceed!®*!  a*alnat 


the  oomrefr 

The  net  are  ot  the  new  evidence 
wu  not  diacloaed  !•  the  commie- 
•Ion's  announcement  today,  but  the 
<x»tn!on  of  *overnment  eounael  that 
K  to  sufficient  to  warrant  the  Wau- 


Ho opes ton  Ill.  rimes 


July  6,  1926 


Clipping  from 

"ns  Tio«»  -  Hojpsslon,  Illinois 
Ji4ly  6,  1926. 


[Reopen  Case  Against 
Baking  Powder  Firm 

WA8mM;TON,  July.  7. —  (Uni¬ 
versal  >-rT*w  trade  commission  to¬ 
day  reopened  It*  ease  against  tl»- 
Royal  Baku*  Powder  Company.! 
c «  ilb  m Ulead  In*  sd  vert  Is-  i 
Inf  and  with  distribution  ‘disguised  , 
advertising  matter  which  tailed  to  j 
reveal  that  It  wae  Issuqd  by  the  com-] 

•  pany. 

An  order  Isaned  last  March,  dis¬ 
missing  the  case,  was  set  aside.  The 
commission  refused  to  reopen  the 
|  charge  ot  unfair  competition  in  die- 1 
,  parasing  rival  baking  powders  con¬ 
taining  alum. 

Commissioner  Vnn  Fleet  re  fused ! 
to  vote  denying  the  commission’s 
Jurisdiction  to  reopen  the  case. 
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Clipping  from 

The  Chronicle  -  Centralia,  "7a ah. 
Janaary  15,  1927. 


p.ftefclns:  rowdcr 
It  ukw  $68.5*3.041  worth  ui 
baking  powder,  yeast  aad  other 
leavening  product*  to  supply  the^ 
United  State*  consumption,  ae-, 


cording  to  an  official  report.  Bak- ; 
ing  powder  it  one  of  the  great 
Industrie*  of  the  country,  and  It  I*  j 
to  the  credit  of  a  large  group  of  I 


manufacturer*  that  they  have  I 
been  trying  to  cldgn  house  andf 
put  a  stop  to  the  scutrltouu  adver¬ 
tising  end  misrepresentation . 
which  has.,  been  appearing  A 
print  ever  aince  tie  passage  of 
the  Pare  Food  and  Drug  Act. 

ThajlojftL  fctk'A*  Powder  Com¬ 
pany  is  now  (attending  Itself 
against  vdry  serious  charges  of 
uufair  trade  methods  In  an  action 
that  Is  pending  before  the  Federal 
Tr*de  Commission. 
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Clipping  from 

Journal  of  Comaeroa  -  New  Torlc,  N.  T. 
April  2wt  1926. 


!  May  Issue  Baking 
i  Powder  C  ease  Order  x 


WASHINGTON.  April  SS 
covery  of  "new  and  material  evidence” 
In  the  Royal  Raking  Powder  caae  by 
attorney*  for  the  Kedefal  Trad*  Com* 
mission  has  prompted  the  commission 


to  set  'Hay  (  as  the  dgte  for  a  hear¬ 
ing  on  a  motion  to  vacate  the  order 
dismissing  proceedings  against  the 


company. 

The  nature  of  the  new  evidence  was  , 
not  disclosed  In  the  commission's  an¬ 
nouncement  today,  but  the  opinion  of  i 
Government  counsel  that  it  is  suffi¬ 
cient  to  warrant  the  issuance  of  a. 
"cease  and  desist"  order  against  the  «• 
company  was  set  out.  _ 


4 
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N.Y.  Journal  of  Commoroa 


July  7,  1926 
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BAKING  POWDER  CASE 


Trade  Commission  Decides 
to  Admit  New  Evidence 
for  Consideration. 


llllWI  If  Til  JhimI  M  ClMlfWi) 

WASHINGTON.  July  C. — A  reopen- 
»n*  of  Its  uh  again. t  tha  Royal  Bah- 
,n«  Powdar  .Company  haa  beefTBrOTfed 
by  fhs  FederalTPade  Commlaalon  to 
admit  for  oonaidaratlon  now  avldanoa 
<***•&  by  tha  commission's  attomoya 
to  ahow  that  praetlcoa  allagad  In  tha 
complaint  hava  continued  up  to  tha 
praaant  time.  It  waa  laamad  from  au- 
thorltatlva  aoureaa  tonight. 

Tha  taehnlcal  action  takan  U  that  of 
vacating  a  previous  ordar  of  dlamlaaal 
of  tha  oaaa  In  ordar  that  tha  now  evt- 
danca  might  bo  considered.  Tha  ordar 
of  dlamlaaal  waa  p  rad  I  cat  ad  upon  rap* 
raaantatlona  of  tha  roapondant  that  tha 
practtcaa  complalnod  of  had  baan  dis¬ 
continued  aararal  yaara  ago,  man  7  Of 
thorn  aa  far  back  aa  lflt,  and  that 
nono  of  thorn  waa  la  off  act  at  tha 
praaant  tlma  Conaal  far  tha  com¬ 
mission  thereupon  moved  that  Che  or¬ 
der  be  set  aside  In  ordar  that  addi¬ 
tional  evtdonoe  ha  presented. 

implee  of  the  Krldencu. 

At  a  hearing  which  followed  shortly 
afterward,  samples  of  tha  evidence  de¬ 
scribed  ware  presented  and  A  Is  upon 
tha  basis  of  these  presentations  that 
aamiaalnn  voted  to  Investigate  i 
allegations  that  the  practices  com¬ 
plained  of  ore  ot  praaant  In  effeet. 

Tha  complaint  against  the  Roval  Bah- 
!  Ing  Powder  Company  allagoa  tin r air  ad- 
I  varlBRnf  MIB  oofTlng  methods  In  Inter-  • 
I  stats  Commerce.  particularly  with  re-  j 
apect  to  tha  me  of  miymua,  UaM- 
,  manta  In  disparagement  c  ....^.uare' 

!  foWlk’  THb  respondents  have  asserted 
j  In  open  hearing  before  the  commission 
!  that  these  practices  m  et  a  abandoned  long 
1  ago  and  that  tha  advertising  anil  sailing 
I  methods  now  employed  are  In  alrlct  con-  , 
fortuity  with  rerogntaod  etiquette  Coun-  | 
••1  for  tha  commission.  however,  eon-  < 
tends  that  not  only  does  tha  Roval 
Company's  method  of  advertising  tmr 
rits  goo.;*  tend  by  Inference  to 
go  eempalltora'  goods,  but  also 
that  at  tha  praaant  tints  methods  are  em¬ 
ployed  that  are  manifestly  unsthical  and. 

Clayton  Act. 

Tha  commission  haa  before  It  at  pres¬ 
ent  an  application  from  other  baking 

Cwder  manufacturers,  many  of  whom 
ve  complained  against  tha  respondent 
j  In  this  case,  for  organisation  of  a  trade 
practice  submittal  which  would  bring 
about  an  agreement  within  tha  Industry 
ti  discontinue  all  alleged  unfair  prac¬ 
tices  heretofore  Indulged  Hi  and  set  up 
l  a  soda  of  ethics  for  future  dealings  Tha 


J  * 

>  eft 
I  per 
l  tha 
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EXHIBIT  A- 

Clipping  from 

Journal  of  Coons  roe  -  Now  York,  N.  Y. 
July  7,  1926 


Royal  Company  haa  refused  to  enter 
Into  the  proposed  agreement,  hut  with 
the  present  action  of  tha  commlaalon 
hope  Is  s» pressed  by  some  eemmteelon-  i 
era  that  the  submittal 
be  brought  about. 

Chances  Before  Ball. 

Aa  tha  commission  will  hold  no  more 
hearings  or  have  any  more  decision 
days  until  aftar  the  summer  months 
have  passed,  there  la  every  Indication 
that  the  baking  powder  cases  will  not 
be  disposed  of  until  some  time  Iota  in 
the  fall.  Changes  In  the  membership 
of  the  commlaalon.  It  la  understood,  are 
likely  to  have  soma  effect  upon  the  ulti¬ 
mate  determination  of  the  case.  Com¬ 
missioner  Thompson,  whoso  term  ex¬ 
pire*  September  2d  and  who 'la  not  ea- 
pected  to  he  reappointed,  hue  taken  m> 
active  interest  In  tha  matter,  but  Com¬ 
missioner  Can  Fleet,  who  Vnformed , 
President  Coolldye  today  of  hie  Inten¬ 
tion  to  retire,  has  bean  one  of  the  active ' 
members  In  this  case  and.  it  Is  believed 
.  in  some  quarters,  his  successor's  attl-  ] 
l  fide  will  have  an  impartant  bearing. 

Commissioner  HamchKr  the  most 

•  recent  appointee  on  tne  commission  of 

Pimsident  <  'oolidee.  !•  the  «rl 
the  move  to  bring  about  a  tree  _  . 

•  submittal  for  the  baking  powder  In- , 

!  duttiv. 
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Journal  of  Commerce 


September  &0.  192 
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ROVAL  BAKU  CO.  ! 

CASE  IS  REOPENED:  *** 

_ _____ 

,  Clipping  from 

Urdered  to  Appear  Before  Journal  of  Comerce  -  l«ew  Tor<#  !I.  T. 

Trade  Commission  on  September  30.  1926 

October  8 


'Barron  of  Tbe  Joirul  ef  ComaMrrs.) 

/  Washington,  sept  ti*  ru>*i 

/  H»k*n«  r#*d*r  Company  «u  today 
f  served  with  nolle*  to  appear  before  the 
Feder^J  Trade  Commission  on*  October  • 
to  ahow  cause  why  the  commiaaion* 
complaint  against  the  oom|>any.  alleging 
unfair  advertising  method*  and  d^par- 
agement  of  competitors'  food>.  should 
not  be  reopened  on  the  baale  of  a  petl- 
f  tier,  filed  with  the  commiaaion  by  aaven 
other  manufacturera 
The  reepondent  waa  eerved  with  a  copy 
of  the  petition  and  alan  copies  of  ex- 
hibils.  including  the  publication  by  the 
Royal  Baking  Powder  Company  of  a 
copy  of  Examiner  AverlU's  report  on  the 
case  In  question.  The  petition  called  at¬ 
tention  to  the  publication  of  thia  docu¬ 
ment.  aaaertlng  that  the  respondent  in 
the  caaa  had  represented  it  a*  expressing 
the  view  of  the  commiaaion  and  as  vir¬ 
tually  Indorsing  the  advertising  and  aell- 
tng  policies  of  tha  respondent 

Two  Order*  Affnlil 
/  Hi*  proposed  order  of  tha  commlgalra 
/  would  set  aside  both  tha  order  of  March 
L  23.  dismissing  tha  case,  and  that  of  July 
T.  by  which  tha  caaa  was  partially  re¬ 
opened.  In  the  latter  order  tha  dismissal 
of  the  parts  of  tha  romptalnt  referring 
to  tha  use  of  tha  phraae  “contains  no 
alam— leaves  no  bitter  taste.”  waa  not 
disturbed.  Tha  new  order  would  reopen 
tha  caaa  for  tha  taking  of  additional 
evidence  some  of  which  la  in  the  hands 
•  of  tha  commiaaion  at  present,  or  Issue* 

.  raised  elnca  tha  close  of  the  taking  of 
evidence  on  May  3.  1121. 

Tha  Commiaaion  would  also  order  that 
evtd*ics  be  taken  concerning  tha  publi¬ 
cation  and  circulation  by  the  respondent 
of  copies  of  the  examiner's  report  “and 
other  matters  relevant  to  tha  issues  in¬ 
volved  in  this  proceeding  down  to  the 
closing  of  the  taking  of  such  additional 
evidence  pursuant  to  thia  order.” 

Of  tha  exhibits  placed  before  tha  —to 
mission,  one  on  which  cuiteiuvt wui«  cin- 
phasie  was  placed  la  in  connection  with 
an  article  bearing  on  the  uaa  of  so- 
called  alum  baking  powder  which  ap¬ 
peared  in  newspapers 

Document*  Babmitted. 

Numerous  documents,  alleged  by  the 
petitioners  to  have  emanated  from  the 
Royal  Baking  Powder  Company,  were 
represented  to  tha  commission  as  having 
bad  efTact  upon  the  business  of  Royal's 
competitors.  Tha  petition*  point  out  that 
une  of  tha  news  Items  submitted  for 
publication  in  newspapers  represented 
the  examiner's  report  as  "the  facts  in 
the  report  following  which  the  Federal 
Trade  CommttMoa  rendered  It*  de- 


"In  ether  word*”  the  petition  stated, 
“a  representation  ta  tna  pres*  and  to 
iibara  of  tha  scientific  world  that  tha 
■aton'a  decision  In  tha  ease  against 
tha  Royal  Baking  Powder  Company  waa 
predicated  upon  the  trial  examiner' a  re¬ 
port.  Tha  exhibit  also  contains  the  state¬ 
ment  that  ‘the  decision  of  the  Federal 
Trade  Commission  uphold  the  Royal  Bak¬ 
ing  Powder  Company  in  this  and  other 


Bam*  Oronp  Arte. 

The  petition  was  signed  by  the  asm* 
group  of  manufacturer*  who  made  over¬ 
tures  to  the  commission  laat  spring  to 
secure  a  trade  practice  submltttal  for 1 
the  baking  powder  Industry.  Under  the 
proposed  plan  all  of  the  acts  alleged 
agali-st  the  Royal  Baking  Powder  Com¬ 
pany  would  not  bo  committed  by  manu¬ 
facturer*  In  the  future,  nor  would  tho*e 
mentioned  In  tbs  commission's  pending 
complaint  against  the  Calumet  Raking 
1‘owder  Company,  ooe  of  the  petitioner* 
bo  countenanced 

The  effort  to  eacuro  this  submittal,  or 
treaty  of  peace,  aa  It  has  bean  referred 
to  In  thia  case,  waa  Inaugurated  during 
the  time  the  commission  waa  considering 
reopening  the  Royal  case  It  had  dis¬ 
missed.  The  proposition  was  proposed 
to  tho  Royal  concern,  but  no  develop¬ 
ments  took  place.  At  the  present  time 
this  petition  Is  ponding  It  was  signed.  . 
as  In  tho  present  petition,  on  behalf  of 
tho  Calumet  Company,  tho  Kenton  Bak¬ 
ing  Powder  Company,  the  R.  B.  Davie 
Company,  the  Crescent  Manufacturing 
Company,  tha  Southern  Manufacturing 
Company,  the  Baa  Gull  Company  and  fhe 
Rich  Maid  Manufacturing  Company. 
These  concerns  represent  their  combined 
business  as  being  about  70  per  cent  of 
the  baking  powder  business  of  th*  United 
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Topeka,  Kansas,  Merchants  Jqprnal 


April  3,  19B6 


EXHIBIT  A-17 


Clipping  from 

Merchant*  Journal  -  Topeka.  Kansas 
April  3,  1926. 


ROYAL  BAKING  POWDER 

CASE  TO  BE  REOPENED 
Washington. — The  Federal  Trade  Com- 
miuioa  today  dis mined  the  complaint 
agairut  the  Royal  Baking  Powder  Com-  xjk 
pany,  and,  on  motion  of  its  counsel,  agreed  W 
to  reopen  the  case,  sotting  April  6  for  Y 
hearing.  The  complaint  charged 
methods  of  competition  in  that  the  re- , 
spondent  was  alleged  to  have  disparaged  L 
some  of  its  competitors*  products. 
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Commission  Reinstates  Complaint 
Against  Royal  Co.  and  Orders 
Taking  of  More  Testimony — 
Van  Fleet  Refuses  to  Vote. 

Tbe  Federal  Trade  Commission  bas 
ordered  tbe  reopening  of  tbe  case 
against  tbe  Royal  Baking  Powder 
Company  to  adnlt  tbe  taking  of  ad 
ditional  testimony  with  respect  to  mis¬ 
leading  advertising,  anonymous  adver¬ 
tising  and  the  circulation  of  erroneous 
extracts  from  a  book,  MA  Collection  of 
Cakes.”  by  Claudia  Quigley  Murphy, 
and  at  tbe  same  time  decided  that  no 
evidence  will  be  taken  with  respect  to 
statements  published  by  the  Royal 
company  relative  to  the  deleterioua- 
nes s  of  atom  baking  powder.  A  pre- 
r  vious  order  bad  been  issued  by  the 
commission  dismissing  tbe  complaint 
and  tbe  present  action  is  taken  at  tbe 
k  instance  of  its  attorney. 

It  was  further  ordered  that  tbe  dis¬ 
missal  of  tbe  complaint  with  respect 
to  the  slogan  "No  alum — no  bitter 
taste,”  be  confirmed,  it  being  the 
opinion  of  tbe  majority  of  the  com¬ 
mission  that  it  is  not  an  unfair 
method  of  competition.  Commissioner 
Van  Fleet  refrained  from  voting  and 
made-  the  following  statement: 

”1  refuse  to  vote  because  it  la  ap¬ 
parent  that  a  majority  of  tbe  foil  com¬ 
mission  will  be  In  favor  of  the  potion 
to  reopen  the  case.  I  am  still  the 
opinion,  first,  that  the  commission  bas 
no  jurisdiction  to  set  aside  Its  dismis¬ 
sal.  and  second,  I  think  the  procedure 
is  irregular,  and  that  matters  pre- 


Order  of  ths  Commission. 

Tbe  order  of  the  commission  rends 
as  follows: 

“It  Is  ordered: 

“(1)  That  the  order  of  dismissal  Is-1 
.  nurd  March  23,  1*26,  be  and  tbe  same 
la  hereby  vacated  except  as  herein¬ 
after  mentioned. 

“(2)  That  pending  motions  filed  by 
counsel  for  tbe  respondent  be  and  the 
same  are  hereby  denied. 

“(3)  That  tbe  motion  of  counsel  for 
the  commission  to  reopen  the  case  be, 
and  tbe  same  Is  hereby  granted  as 
follows: 

“That  the  proceeding  be  and  tbe 
same  Is  hereby  reopened  solely  for 
the  purpose  of  taklog  testimony  with 
‘respect  to  misleading  advertising, 
anonymous  advertising,  the  circulation 
of  erroneous  extracts  from  the  book 
“A  Collection  of  Cakes”  by  Claudia 
Quigley  Murphy,  and  that  no  evidence 
be  taken  with  respect  to  the  state- 


seated,  before  the  commission  have 
been  presented  in  an  irregular  way 
and  not  according  to  our  procedure  as 
provided  by  law  and  tbe  rules  and 
procedure  of  tbe  commission.” 


meats  published  by  the  respondent 
Royal  Baking  Powder  Company  rela¬ 
tive  to  the  deleteriousness  of  alum 
baking  powder. 

“It  Is  further  ordered  that  the  dis¬ 
missal  of  the  complaint  with  respect 
to  tbe  slogan  “No  shun— no  bitter 
taste.”  be  and  the  same  to  hereby  con¬ 
firmed.  It  being  tbe  opinion  of  tbe 
majority  of  tba  commission  that  the 
same,  as  before  the  commission  in  this 
case,  is  not  an  unfair  method  of  com¬ 
petition.” 
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ORDERS  REOPENING  OF  BAKING 
POWDER  CASE 

After  a  hearing  la<t  week  at  \X'a«h- 
ington  before  the  roarral  '1  mdc  Com¬ 
mission  at  wmy.  liie  l%>val  Baking  Pow¬ 
der  Co.  was  required  M.ovr-WMM*  why 
an  order  should  not  be  issued  ordering  the 
reopening  of  the  case  against  the  com¬ 
pany.  the  case  was  reopened  for  the  tak¬ 
ing  of  additional  evidence  relevant  to  the 
issues  occurring  since  the  dose  of  the 
taking  of  evidence  on  May  2.  192?. 


The  commission  was  represented  at  the 
hearings  by  R.  O.  Brownell  and  M.  A. 
Momson  The  Royal  company  was  re¬ 
presented  by  William  H.  Mondell,  who 
presented  a  brief  on  pan  of  the  respond¬ 
ents.  The  commission  announced  at  the 
hearing,  which  was  of  a  perfunctory  char¬ 
acter,  that  its  chief  counsel  would  be  di¬ 
rected  to  submit  a  supplemental  complaint. 


The  commissioner's  complaint  in  the 
case,  k  was  explained,  charges  the 
Royal  Baking  Powder  Company  with  mak¬ 
ing  fake  statements  to  the  trade  and  the 


public  concerning  competitive  baking 
particularly  that  the  Royal 
to  the  trade  smTthe 
•mealed 
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276  Notice  of  Motion  to  Dismiss  Petition. 

Filed  August  9,  1927. 

******* 

Matthew  E.  O’Brien,  Esquire, 

Matthew  H.  O’Brien,  Esquire, 

Attorneys  for  Petitioner. 

*f 

Sirs: 

Please  take  notice  that  on  Thursday,  August  11,  1927, 
at  10  o’clock  in  the  morning,  or  as  soon  thereafter  as  coun¬ 
sel  may  be  heard,  we  will  move  the  Court  that  the  petition 
filed  by  you  in  this  cause  on  the  4th  day  of  August,  1927, 
be  dismissed  for  the  reasons  and  upon  the  grounds  set  forth 
in  the  said  motion  paper,  a  copy  of  which  is  attached  hereto. 

BAYARD  T.  HAINER, 
MARTIN  A.  MORRISON, 
ADRIEN  F.  BUSICK, 

Attorneys  for  Respondents. 

Service  of  the  above  notice  and  of  a  copy  of  the  said 
motion  paper  is  hereby  acknowledged  this  9th  day  of  Au¬ 
gust,  1927. 

MATTHEW  H.  O’BRIEN, 

Attorney  for  Petitioner. 

Motion  to  Dismiss  Bill  of  Complaint. 

*  *  *  *  *  *  *v 

Now  come  the  defendants  herein,  Federal  Trade  Commis¬ 
sion,  John  F.  Nugent,  Charles  W.  Hunt,  Abram  F.  Myers 
and  William  E.  Humphrey,  Commissioners,  by  their 

277  Chief  Counsel,  Bayard  T.  Plainer,  and  move  the 
court  to  dismiss  the  bill  of  complaint  herein,  together 

with  the  Amendment  and  Supplement  thereto,  because  it  ap¬ 
pears  on  the  face  thereof : 

1.  That  the  court  has  no  jurisdiction  of  the  subject-mat¬ 
ter  or  to  grant  the  relief  prayed  for. 

2.  That  the  plaintiff  has  not  in  and  by  its  said  bill  of 
complaint  made  or  stated  such  a  case  as  entitles  it  in  a 
court  of  equity  to  any  relief  from  or  against  the  defendants, 
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touching  the  matters  contained  in  said  bill  of  complaint  or 
any  of  such  matters. 

3.  That  a  court  of  equity  is  without  jurisdiction  herein, 
because  the  plaintiff  lias  a  complete  and  adequate  remedy 
under  Section  5  of  the  Act  of  Congress  entitled  “An  Act  To 
create  a  Federal  Trade  Commission,  to  define  its  powers 
and  duties,  and  for  other  purposes”  (Act  of  September  26, 
1914,  38  Stat.  717),  which  gives  plaintiff  full  opportunity  to 
assert  and  protect  every  right  which  it  alleges  as  the  basis 
of  this  suit. 

4.  That  plaintiff  has  not  alleged  in  its  complaint  any 
facts  which  show  that  it  is  threatened  with  irreparable  in¬ 
jury  or  damage  by  any  action  or  proceeding  by  the  defend¬ 
ants  which  may  grow  out  of  the  facts  alleged  in  said  com¬ 
plaint. 

5.  That  to  enjoin  the  defendants  from  proceeding  with 
their  complaint,  Docket  No.  540,  in  such  manner  as  to  de¬ 
fendants  may  seem  desirable,  would  be  an  unconstitutional 
interference  with  the  legislative  branch  of  the  Government 
and  the  constitutional  rights  of  the  latter  to  provide  the 
manner  and  method  of  reviewing  the  acts  of  the  defendants 
in  the  administration  of  the  said  Act  of  September  26,  1914. 

6.  That  the  plaintiff  is  not  threatened  with  or  liable 
278  to  a  multiplicity  of  suits  under  any  provisions  of  the 
Federal  Trade  Commission  Act. 

Wherefore  and  for  divers  other  grounds  for  said  motion 
appearing  in  the  said  bill  of  complaint  said  defendants  move 
that  it  be  dismissed  with  costs. 

BAYARD  T.  HAINER, 

Chief  Counsel ,  Federal  Trade  Commission. 
ADRIEN  F.  BUSICK, 

MARTIN  A.  MORRISON, 
Attorneys  for  the  Defendants. 

August  — ,  1927. 

Memorandum  Opinion. 

Filed  November  4,  1927. 

*•#**•• 

This  case  is  before  the  Court  on  motion  filed  to  dismiss 
the  complaint,  the  several  grounds  of  which  may  be  sum- 
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marized  in  the  one  stated  objection  that  the  plaintiff  has 
not  stated  such  a  case  as  entitles  it  to  the  relief  prayed. 

In  order  properly  to  understand  the  questions  involved, 
or  such  of  them  as  to  the  Court  appear  necessary  to  the 
disposition  of  the  motion,  a  brief  statement  of  the  case 
should  be  made. 

On  February  4,  1920,  a  complaint  issued  by  the  Federal 
Trade  Commission  against  the  Royal  Baking  Powder  Co., 
charging  it  with  a  violation  of  Section  5,  of  the  Federal 
Trade  Commission  Act;  on  April  18,  1923,  a  supplemental 
and  amended  complaint  issued  on  the  same  charge;  and,  on 
March  23, 1926,  after  hearing,  the  Commission  issued 
279  an  order  dismissing  the  complaint.  On  the  same  day, 
however,  counsel  for  the  Commission  filed  motion  in 
the  case  to  set  aside  and  vacate  the  order  of  dismissal;  to 
grant  a  rehearing  thereon;  and  to  issue  a  “cease  and  de¬ 
sist”  order;  the  Commission  entertained  the  motion;  per¬ 
mitted  it  to  be  filed ;  and  set  the  same  for  oral  argument, 
the  respondent  therein,  (plaintiff  herein,)  being  notified. 
Later,  the  Commission  permitted  supplemental  motion  to 
be  filed.  Upon  hearing  thereafter  had,  the  Commission  en¬ 
tered  an  order  vacating  said  former  order  of  dismissal,  and 
took  steps  looking  to  further  proceedings  in  the  cause. 

Thereafter,  action  at  law,  (No.  72,173,)  was  filed  in  this 
Court,  seeking  to  review,  by  certiorari,  the  acts  of  the  Com¬ 
mission;  writ  of  certiorari  issued;  and,  thereupon,  the  re¬ 
spondents  therein  moved  to  quash  the  writ,  upon  the  ground, 
among  others,  that  the  Court  was  without  jurisdiction  to 
issue  a  writ  of  certiorari  to  review  an  administrative  order 
of  an  administrative  body,  and  that,  therefore,  the  petition 
failed  to  state  a  cause  of  action.  Respondents,  also,  filed 
demurrer,  based  upon  substantially  the  same  grounds;  and, 
by  agreement  of  counsel,  the  case  was  heard  by  the  Court 
upon  the  questions,  (a,)  jurisdiction,  and,  (b,)  whether  a 
cause  of  action  was  stated. 

The  Court  there  decided  that  it  did  not  have  jurisdiction 
to  issue  the  writ  of  certiorari,  and,  accordingly,  quashed 
the  same;  reserving  to  plaintiff  the  right  to  have  the  cause 
transferred  to  the  equity  side  of  the  court,  should  it  so 
elect;  its  holding  in  that  regard  being  thus  stated  in  Memo¬ 
randum  opinion  filed  in  the  case : 

*  *  The  writ  must  be  quashed, 
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280  “When  the  petitioner  applied  for  the  writ  of  cer¬ 
tiorari  it  asked  that  the  cause  be  transferred  to  the 

equity  side  of  the  court  if  it  should  appear  that  certiorari 
was  not  the  proper  remedy.  If  the  petitioner  now  elects 
to  have  the  cause  so  transferred  an  order  to  that  effect  will 
be  made.  The  questions  raised  by  the  demurrer  of  the 
respondents  will  then  be  considered  as  well  as  the  ques¬ 
tions  whether  the  Acts  of  the  Commission  have  not  been 
so  arbitrary  as  to  warrant  an  injunction.  If  the  case  is 
not  to  be  so  transferred  there  is  no  need  to  rule  on  the 
demurrer.” 

The  plaintiff  did  so  elect;  and  the  cause  was  transferred 
to  this  the  equity  side  of  the  court,  where  the  complaint  was 
amended  to  make  it  conform  to  the  proper  practice  in 
equity. 

From  an  examination  of  the  decided  cases  bearing  upon 
the  questions  presented  herein,  the  Court  is  of  opinion 
that,  by  the  entry  of  the  order  of  dismissal,  on  March  23, 
1926,  the  Commission  did  not  exhaust  its  jurisdiction  over 
the  case  pending  before  it ;  that  its  order  reopening  the 
case,  as  well  its  subsequent  orders  in  relation  thereto, 
were  administrative  and  procedural  in  character;  and  that 
the  same  are  not  subject  to  review  by  this  Court. 

Accordingly,  the  motion  to  dismiss  is  granted. 

A.  A.  HOEIILING, 

Justice. 

November  7,  1927. 

M em o randu m  Opinion. 

Filed  November  15,  1927. 
******* 

In  this  case,  motion  was  filed  by  defendants  to  dismiss 
the  bill  of  complaint,  and  after  argument,  the  motion  was 
granted ;  and,  plaintiff  electing  to  stand  upon  its  said  com¬ 
plaint,  suggested  forms  of  final  decree  have  been 

281  presented;  one  by  plaintiff,  which  simply  dismisses 
the  bill,  and,  at  the  foot  thereof,  is  a  notation  of 

appeal  to  the  Court  of  Appeals,  with  allowance  of  super¬ 
sedeas  ,  upon  undertaking  to  be  given  in  amount  to  be  fixed 
by  the  Court;  and  the  other  by  defendant,  in  alternative 
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form,  one  thereof  reciting  reasons  for  sustaining  the  mo¬ 
tion  to  dismiss,  and  the  other,  without  such  recitals,  sub¬ 
stantially  in  the  form  as  so  submitted  by  plaintiff,  with 
the  exception  that  defendants  object  to  the  granting  of 
a  supersedeas. 

Rule  38,  of  the  equity  rules  of  this  Court  (and  which  is 
substantially  the  same  as  Federal  equity  rule  74,  formerly 
,93),  provides,  as  follows: 

“When  an  appeal  from  a  final  decree  granting  or  dis¬ 
solving  an  injunction  is  taken  the  justice  may,  in  his  dis¬ 
cretion,  make  an  order  suspending,  modifying,  or  restor¬ 
ing  the  injunction  during  the  pendency  of  the  appeal,  upon 
such  terms,  as  to  undertaking  or  otherwise,  as  he  may  con¬ 
sider  proper  for  the  security  of  the  rights  of  the  opposite 
party.” 

It  will  be  noted  that  the  rule,  in  terms  at  least,  covers 
only  the  cases  of  an  injunction  granted  or  dissolved ,  and 
makes  no  mention  of  an  injunction  refused ;  whereas,  in  the 
instant  case,  an  injunction  has  been  neither  granted  nor 
dissolved;  on  the  contrary,  it  has  been  refused.  Hence, 
to  grant  the  supersedeas  so  now  requested  would  be  to 
grant  plaintiff  the  relief  to  which  this  Court  has  found  it 
is  not  entitled;  and  that  too  in  a  case  where  the  refusal  was 
based  upon  the  conclusion  of  the  Court  that  it  was  without 
jurisdiction  to  grant  injunctive  relief  under  the  facts  dis¬ 
closed  in  the  bill. 

A  similar  situation  was  involved  in  N.  Y.  Life  Ins.  Co. 
v.  Marshall  (21  F.  (2d)  173,  177),  where  an  injunction  had 
been  refused,  and,  upon  entry  of  final  decree  for 
282  defendant,  plaintiff  applied  for  an  injunction  pend¬ 
ing  the  appeal;  and,  as  to  that,  in  denying  the  ap¬ 
plication,  it  was  stated  (District  Court,  E.  D.  Louisiana): 

“If  I  should  find  now,  as  I  must  if  this  application  is  to 
be  allowed,  that  it  would  suffer  irreparable  injury,  then  I 
should  feel  constrained  to  recall  the  decree  and  issue  the 
injunction  originally  prayed  for.” 

It  is  not  here  necessary  to  decide  whether  this  Court, 
because  of  the  limitations  of  the  equity  rule,  supra,  is  or 
is  not  vested  with  discretion  to  grant  a  supersedeas  which 
shall  operate  as  an  injunction  against  the  Federal  Trade 
Commission  pending  the  appeal;  but  in  view  of  the  fact 
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that  this  Court  reached  the  conclusion  herein  that  the  sev¬ 
eral  orders  complained  of  were  administrative  and  proce¬ 
dural,  and,  as  such  not  here  properly  subject  to  review, 
it  is  of  opinion  that  it  should  not  thus  do  indirectly  that 
which  it  has  directly  held  it  has  no  right  or  jurisdiction 
to  do. 

Counsel  for  plaintiff,  in  urging  the  application  have  re¬ 
ferred  to  the  fact  that,  unless  an  injunction  pending  appeal 
be  granted,  there  is  danger  that  the  question  will  have 
become  moot  before  the  appeal  herein  can  be  heard  and 
determined  (Shaw  v.  Lane,  47  App.  D.  C.  170).  The  Court 
is  not  persuaded  that  such  situation  is  here  involved,  since 
if  plaintiff,  instead  of  availing  itself  of  the  several  periods 
of  time  allowed  for  the  filing  and  printing  the  record  and 
brief  in  the  Court  of  Appeals,  acts  with  expedition,  it  would 
seem  possible  that  this  case  may  be  heard  in  the  appellate 
court  in  the  reasonably  near  future.  No  bill  of  exceptions 
or  statement  of  evidence  is  here  required — merely  the 
pleadings,  decree  and  memorandum  of  Court ;  and,  further¬ 
more,  the  case  on  both  sides,  has  been  exhaustively 
283  briefed  by  counsel,  including  printed  brief  for  plain¬ 
tiff. 

If,  however,  this  Court  is  in  error  in  respect  of  its  de¬ 
termination  concerning  the  matter  of  supersedeas  on  ap¬ 
peal,  the  plaintiff  conceivably  has  the  right  to  apply  to 
the  appellate  court  for  a  writ  of  supersedeas. 

Final  decree  in  the  case  has  been  signed,  and  will  be  filed 
contemporaneouslv  herewith. 

A.  A.  HOEHLING, 

Justice. 

November  15,  1927. 


Final  Decree. 

Filed  November  15,  1927. 

******* 

This  cause  having  come  on  for  hearing  upon  the  motion 
of  defendants,  Federal  Trade  Commission,  and  John  F. 
Nugent,  Charles  W.  Hunt,  Abram  F.  Myers  and  William 
E.  Humphrey,  Commissioners,  to  dismiss  the  bill  of  com¬ 
plaint  herein  filed  by  plaintiff,  Royal  Baking  Powder  Com¬ 
pany,  a  corporation;  and  the  Court  having  heard  argument 
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upon  said  motion  by  counsel  for  the  parties,  and  having 
taken  the  same  under  advisement  and  being  now  sufficiently 
advised  in  the  premises,  sustains  said  motion  to  dismiss 
said  bill  of  complaint ;  and  the  plaintiff  having  elected  to 
stand  upon  its  pleadings ;  it  is,  by  the  Court,  this  15th  day 
of  November,  1927,  adjudged,  ordered,  and  decreed: 

That  the  bill  of  complaint  herein  be,  and  the  same  hereby 
is,  dismissed,  with  costs,  to  be  taxed  by  the  Clerk  of  this 
Court,  and  for  which  the  defendants  shall  have  exe- 
284  cution  as  at  law. 

A.  A.  IiOEHLING, 

Justice. 


From  the  foregoing  decree,  the  plaintiff,  in  open  court, 
notes  an  appeal  to  the  Court  of  Appeals  of  the  District  of 
Columbia ;  and  the  Court  hereby  fixes  the  amount  of  under¬ 
taking  for  costs  on  appeal  in  the  penalty  of  $100,  or  a  cash 
deposit  of  $50  in  lieu  of  an  undertaking. 

A.  A.  HOEHLING, 

Justice. 


Memorandum. 


December  6,  1927. — Undertaking  for  costs  on  appeal  ap¬ 
proved  and  filed. 


Designation  of  Record. 
Filed  December  21,  1927. 


Mr.  Frank  J.  Cunningham,  Clerk  Supreme  Court  of  the 
District  of  Columbia : 

Please  prepare  and  include  the  following  papers  in  the 
tarnscript  of  record  on  appeal  of  the  above  case  for  the 
Court  of  Appeals  of  the  District  of  Columbia : 

1.  The  petition  for  writ  of  certiorari. 

2.  The  writ  of  certiorari. 

3.  The  demurrer  to  the  petition. 

285  4.  The  motion  to  quash  writ  of  certiorari. 

5.  The  opinion  of  the  court  by  Chief  Justice  Mc¬ 
Coy  on  June  21,  1927. 

6.  The  minute  entry  quashing  the  writ  and  transferring 
the  cause  to  the  equity  side  of  the  court. 
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7.  The  amendments  and  supplements  to  the  bill  of  com¬ 
plaint. 

8.  The  motion  to  dismiss. 

9.  The  opinion  of  the  court  by  Mr.  Justice  Hoehling  on 
November  4,  1927. 

10.  The  opinion  of  the  court  on  motion  for  supersedeas 
bond  on  November  15,  1927. 

11.  The  order  of  the  court  denying  supersedeas,  dismiss¬ 
ing  the  bill,  noting  an  appeal  and  fixing  cost  bond. 

12.  Memo.:  bond  for  costs,  on  appeal,  surety  accepted, 
approved  by  court  and  filed. 

13.  The  assignment  of  errors. 

14.  This  designation. 

MATTHEW  E.  O’BRIEN, 
MATTHEW  H.  O’BRIEN, 

Attorneys  for  Plaintiff. 

Service  of  copy  of  the  foregoing  Designation  of  Record 
is  herebv  acknowledged  this  21st  dav  of  December,  1927. 

ADRIEN  F.  BUSICK, 

Of  Counsel  for  Defendants. 

286  In  the  Supreme  Court  of  the  District  of  Columbia, 

Holding  an  Equity  Court. 

In  Equity. 

No.  47284. 

Royal  Baking  Powder  Company,  a  Corporation,  100  East 
42nd  Street,  New  York,  N.  Y.,  Plaintiff, 


vs. 

Federal  Trade  Commission  and  John  F.  Nugent,  Charles 
W.  Hunt,  Abram  F.  Myers,  and  William  E.  Humphrey, 
Commissioners,  Defendants. 

Assignment  of  Errors. 

Filed  Mar.  13,  1928. 

*  *  #  *  *  *  # 

1.  The  Court  erred  in  holding  that  the  Federal  Trade 
Commission  in  dismissing  a  complaint  under  Section  5  of 
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the  Federal  Trade  Commission  Act  is  not  acting  as  a  quasi¬ 
judicial  tribunal. 

2.  The  Court  erred  in  holding  that  the  Federal  Trade 
Commission  when  proceeding  to  trial  against  a  respondent 
under  the  provisions  of  Section  5  of  the  Federal  Trade 
Commission  Act  and  after  dismissal  of  its  complaint  is  not 
a  quasi- judicial  tribunal. 

3.  The  Court  erred  in  holding  that  the  Federal  Trade 
Commission  when  proceeding  under  Section  5  of  the  Fed¬ 
eral  Trade  Commission  Act  is  not  a  quasi-judicial  tribunal. 

4.  The  Court  erred  in  holding  that  the  acts  of  the  Fed¬ 
eral  Trade  Commission  and  the  members  thereof  in  ex¬ 


cess  of  its  jurisdiction  under  Section  5  of  the  Federal  Trade 
Commission  Act  may  not  be  reviewed  by  the  Supreme  Court 
of  the  District  of  Columbia  on  writ  of  certiorari. 


5.  The  Court  erred  in  holding  that  the  facts  of  the  case 
are  not  so  exceptional  as  to  call  for  the  use  of  the  writ  of 
certiorari. 


287  6.  The  Court  erred  in  sustaining  the  motion  to 

quash  the  writ  of  certiorari. 

7.  The  Court  erred  in  holding  that  the  transfer  of  the 
cause  by  the  Chief  Justice  to  the  equity  court  did  not  finally 
determine  that  the  bill  of  complaint  stated  a  cause  of  action 
in  equity. 

8.  The  Court  erred  in  reversing  the  decision  of  the  Chief 
Justice  in  this  cause  to  the  effect  that  the  Federal  Trade 


Commission’s  order  dismissing  a  complaint  exhausts  the 
jurisdiction  of  the  Commission  to  act  thereon. 

9.  The  Court  erred  in  holding  that  the  decision  by  the 
Chief  Justice  in  the  proceedings  at  law  that  the  respondents 
were  proceeding  without  jurisdiction  could  be  reversed  by 
a  justice  of  the  same  court  in  the  same  cause  after  transfer 
to  equity. 

10.  The  Court  erred  in  holding  that  the  order  of  the  de¬ 
fendants  in  reopening  the  cause  known  in  the  records  of  the 
Federal  Trade  Commission  as  Docket  No.  540  was  procedu¬ 
ral  and  administrative. 


11.  The  Court  erred  in  holding  that  the  Federal  Trade 
Commission  has  jurisdiction  to  reopen  a  cause  which  has 
been  dismissed  after  trial  of  issues. 


12.  The  Court  erred  in  holding  that  the  acts  of  the  de¬ 
fendants  in  issuing  orders  in  a  cause  dismissed  by  the  Fed- 
15—4740 
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eral  Trade  Commission  are  not  subject  to  review  by  the 
Supreme  Court  of  the  District  of  Columbia. 

13.  The  Court  erred  in  holding  that  the  acts  of  the  de¬ 
fendants  in  reopening  Docket  No.  540  after  dismissal  of  the 
complaint  may  not  be  enjoined  by  the  Supreme  Court  of  the 
District  of  Columbia. 

14.  The  Court  erred  in  holding  that  the  acts  of  the  de¬ 
fendants  in  denying  to  the  plaintiff  its  right  to  the  pro¬ 
cedure  prescribed  by  law  are  procedural  and  administra¬ 
tive. 

15.  The  Court  erred  in  holding  that  a  respondent  before 
the  Federal  Trade  Commission  is  not  entitled  to  enforce  by 
injunction  its  right  to  the  benefit  of  the  procedure  pre¬ 
scribed  by  Section  5  of  the  Federal  Trade  Corn- 

288  mission  Act. 

16.  The  Court  erred  in  holding  that  the  ex  parte, 
secret  procedure  by  which  acts  of  the  defendants  were  per¬ 
formed  in  Docket  No.  540  subsequent  to  the  dismissal  of 
the  complaint  was  procedural  and  administrative. 

17.  The  Court  erred  in  holding  that  the  acts  and  threat¬ 
ened  acts  of  the  defendants  subsequent  to  the  issuance  of 
the  order  of  dismissal  in  Docket  No.  540,  in  receiving  and 
considering  ex  parte  and  without  notice’  to  the  plaintiff 
alleged  proof  of  matters  not  charged  in  the  complaint  in 
Docket  No.  540,  in  receiving  and  considering  hearsay  and 
other  incompetent  evidence  without  notice,  in  failing  and  in 
refusing  to  give  notice  thereof  to  the  respondent  before  it, 
in  failing  and  refusing  to  exhibit  or  supply  copies  of  all  pe¬ 
titions,  motions,  exhibits  and  other  papers  and  pleadings 
filed  with,  received  and  considered  by  the  defendants  in  de¬ 
termination  of  matters  in  the  dismissed  cause  Docket  No. 
540,  and  in  maintaining  and  withholding  a  secret  and  con¬ 
fidential  file  in  Docket  No.  540,  and  in  threatening  certain 
actions  against  the  plaintiff  as  a  result  of  the  above  stated 
acts,  were  all  procedural  and  administrative,  not  subject 
to  review  by  the  Supreme  Court  of  the  District  of  Colum¬ 
bia  and  not  matters  against  which  the  plaintiff  was  entitled 
to  relief  by  injunction. 

18.  The  Court  erred  in  holding  that  the  acts  and  threat¬ 
ened  acts  of  the  defendants  subsequent  to  the  issuance  of 
the  order  of  dismissal  in  Docket  No.  540,  in  requiring  the 
plaintiff  to  appear  for  further  hearing  in  Docket  No.  540, 
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in  requiring  the  plaint  LT  to  appear  and  answer  unverified 
charges  and  allegations  preferred  by  strangers  to  the  cause 
and  not  by  the  Federal  Trade  Commission  based  on  acts 
alleged  to  have  occurred  after  the  dismissal  of  the  com¬ 
plaint  in  Docket  No.  540  and  on  matters  foreign  to  the 
issues  of  Docket  No.  540,  without  the  issuance  of  a  com¬ 
plaint  by  the  Federal  Trade  Commission  and  without  notice 
as  required  by  law,  were  all  procedural,  administrative, 
within  the  jurisdiction  of  the  Federal  Trade  Commission 
and  not  matters  against  which  the  plaintiff  was  entitled  to 
relief  by  injunction. 

289  19.  The  Court  erred  in  holding  that  the  acts  and 

threatened  acts  of  the  defendants  in  reopening  the 
dismissed  cause  Docket  No.  540  and  proceeding  to  further 
trial  therein  for  the  purposes  of  making  new  charges 
against  the  plaintiff,  for  the  taking  of  evidence  on  new 
issues  or  without  issues,  and  on  account  of  acts  alleged  to 
have  occurred  after  the  dismissal  of  the  complaint  therein 
were  all  procedural,  administrative  and  not  matters  against 
which  the  plaintiff  was  entitled  to  relief  by  injunction. 

20.  The  Court  erred  in  holding  that  the  acts  and  threat¬ 
ened  acts  of  the  defendants  in  ordering  a  reopening  of  the 
cause  Docket  No.  540  with  intent  to  hold  further  hearings 
but  with  announced  restriction  against  introduction  of 
any  evidence  on  the  issues  raised  by  complaint  and  answer 
were  procedural,  administrative,  and  not  matters  against 
which  the  plaintiff  was  entitled  to  relief  by  injunction. 

21.  The  Court  erred  in  holding  that  all  orders  and  acts 
of  the  defendants  in  Docket  No.  540  subsequent  to  the  dis¬ 
missal  of  the  complaint  were  procedural,  administrative 
and  not  in  any  particular  subject  to  injunction. 

22.  The  Court  erred  in  holding  that  the  admitted  acts  of 
the  defendants  subsequent  to  the  dismissal  of  the  com¬ 
plaint  in  Docket  No.  540  and  the  threatened  acts  of  the 
defendants  in  excess  of  their  jurisdiction  may  not  be  en¬ 
joined  by  the  Supreme  Court  of  the  District  of  Columbia. 

23.  The  Court  erred  in  holding  that  the  Supreme  Court 
of  the  District  of  Columbia  has  no  jurisdiction,  under  the 
admitted  facts  of  the  bill  of  complaint,  to  issue  an  injunc¬ 
tion  against  the  defendants. 

24.  The  Court  erred  in  holding  that,  under  the  admitted 
facts  in  the  pleadings,  the  plaintiff  is  not  entitled  to  relief 
by  injunction. 
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25.  The  Court  erred  in  holding  that  the  acts  of  the  de¬ 
fendants  have  not  been  so  arbitrary,  irregular  and  capri¬ 
cious  as  to  warrant  the  issuance  of  an  injunction. 

290  26.  The  Court  erred  in  dismissing  the  bill  of  com¬ 
plaint. 

MATTHEW  E.  O’BRIEN, 
MATTHEW  H.  O’BRIEN, 

Attorneys  for  Plaintiff. 

Service  of  copy  acknowledged  this  loth  day  of  March, 
1928. 

ADRIEN  F.  BUSICK, 

Of  Counsel  for  Defendants. 

291  Supreme  Court  of  the  District  of  Columbia. 

United  States  of  America, 

District  of  Columbia ,  ss: 

I,  Frank  E.  Cunningham,  Clerk  of  the  Supreme  Court  of 
the  District  of  Columbia,  hereby  certify  the  foregoing 
pages  numbered  from  1  to  290,  both  inclusive,  to  be  a  true 
and  correct  transcript  of  the  record,  according  to  directions 
of  counsel  herein  filed  copy  of  which  is  made  part  of  this 
transcript,  in  cau$e  No.  47284  in  Equity,  wherein  The  Royal 
Baking  Powder  Company,  a  corporation,  is  Plaintiff  and 
The  Federal  Trade  Commission  and  John  F.  Nugent  et  ah, 
Commissioners,  are  Defendants  as  the  same  remains  upon 
the  files  and  of  record  in  said  Court. 

In  testimonv  whereof,  I  hereunto  subscribe  my  name  and 
affix  the  seal  of  said  Court,  at  the  City  of  Washington,  in 
said  District,  this  20th  day  of  March,  1928. 

(Seal  Supreme  Court  of  the  District  of  Columbia.) 

FRANK  E.  CUNNINGHAM, 

Clerk. 


Endorsed  on  cover:  District  of  Columbia  Supreme  Court. 
No.  4740.  The  Royal  Baking  Powder  Company,  a  corpora¬ 
tion,  appellant,  vs.  The  Federal  Trade  Commission  and 
John  F.  Nugent  et  ah,  Commissioners.  Court  of  Appeals, 
District  of  Columbia.  Filed  Mar.  22,  1928.  Henry  W. 
Hodges,  Clerk. 
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3ltt  tbr  (fmtrt  of  Appals 

OF  THE  DISTRICT  OF  COLUMBIA. 

October  Term,  1928. 


No.  4740. 


kOYAL  BAKING  POWDER  COMPANY, 

APPELLANT, 

vs. 

FEDERAL  TRADE  COMMISSION  ET  AL., 

APPELLEES. 


BRIEF  FOR  THE  APPELLANT, 


Statement  of  the  Case. 

This  appeal  arises  directly  from  a  decree  of  the 
Supreme  Court  of  the  District  of  Columbia,  made  on 
the  fifteenth  day  of  November,  1927,  dismissing  a  bill 
of  complaint  filed  therein  by  the  Royal  Baking  Powder 
Company,  appellant,  against  the  Federal  Trade  Com¬ 
mission  and  the  individual  Commissioners,  appellees, 
in  which  certain  relief  by  writ  of  injunction  was  sought. 
The  case  below  was,  however,  originally  instituted 
by  petition  for  writ  of  certiorari  and  was  transferred 
to  the  Equity  Court  after  motion  to  quash  the  writ 
had  been  sustained.  The  petition  for  writ  of  certiorari 
was  transferred  from  law  to  equity  to  stand  as  a  bill 
of  complaint  and  an  amendment  and  supplement  to 
the  bill  of  complaint  was  filed  in  equity.  As  the  case 
was  decided  at  law  on  appellees’  motion  to  quash  the 
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writ  of  certiorari  and  in  equity  on  the  appellees’  motion 
to  dismiss  the  bill  of  complaint,  the  facts  alleged  in 
appellant’s  pleadings  are  admitted. 

The  appellant’s  petition  for  writ  of  certiorari  and  bill 
of  complaint  for  injunction  sought  relief  against  certain 
acts  and  threatened  acts  of  the  appellees  in  the  course 
of  certain  proceedings  before  the  Federal  Trade  Com¬ 
mission  which  arose  after  the  Federal  Trade  Com¬ 
mission  had  dismissed  a  complaint  against  the  appellant 
in  which  it  had  charged  that  certain  methods  of  com¬ 
petition  alleged  to  have  been  employed  by  the  appellant 
were  in  violation  of  Section  5  of  an  Act  of  Congress, 
approved  September  2G,  1914,  38  Stat.,  717. 

A  full  statement  of  the  case  requires  a  presentation 
of  the  proceedings  before  the  Federal  Trade  Com¬ 
mission,  with  detailed  history  of  the  pleadings  there 
filed,  the  issues  raised  and  the  decisions  rendered, 
and  particularly  an  account  of  the  proceedings  sub¬ 
sequent  to  the  dismissal  by  the  Federal  Trade  Com¬ 
mission  of  its  complaint.  A  summary  of  the  essential 
facts  of  the  petition  for  writ  of  certiorari  appears  in 
the  opinion  of  Chief  Justice  McCoy.  (Record,  pp. 
176  to  193.)  The  statement  of  facts  as  presented  in 
the  original  petition  covers  forty-three  printed  pages 
(Record,  pp.  1  to  43,  inclusive)  with  fifteen  exhibits 
covering  one  hundred  and  twenty-three  printed  pages 
(Record,  pp.  44  to  167,  inclusive).  The  amendment 
and  supplement  to  the  bill  of  complaint,  with  exhibits, 
covers  eight  pages  (Record,  pp.  200  to  208,  inclusive). 

The  appellant  respectfully  represents  to  this  Honor¬ 
able  Court  that  to  attempt  to  restate  all  of  the  essential 
facts  of  this  case  in  a  shorter  space  than  in  its  pleadings 
(or  in  the  summary  by  Chief  Justice  McCoy)  would 
require  the  appellant  to  omit  important  parts  of  its 
case.  To  repeat  a  full  restatement  here  would  un¬ 
necessarily  lengthen  this  brief.  Particular  references 
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to  the  record  and  the  facts  admitted  on  this  appeal 
will  be  made  in  the  discussion  of  the  points  of  law 
raised  on  the  assignments  of  error. 

The  general  character  of  the  appellant’s  business 
and  the  nature  of  the  acts  of  the  appellees  which  the 
appellant  set  out  in  detail  in  its  pleadings  filed  in  the 
Supreme  Court  of  the  District  of  Columbia  may  be 
stated  as  follows: 

The  appellant  is  a  corporation  and  the  Federal  Trade 
Commission  is  an  agency  of  the  United  States  Govern¬ 
ment  created  by  an  act  of  Congress,  the  individuals 
named  as  appellees  being  the  Commissioners  thereof. 

The  appellant  has  for  a  long  time  been  engaged  in 
the  manufacture  and  sale  of  baking  powder  and  in 
connection  therewith  owns  a  valuable  business,  trade 
reputation,  custom  and  goodwill. 

Baking  powders  are  known  and  distinguished  by 
the  public,  the  trade,  the  courts,  the  Federal  Trade 
Commission  and  other  agencies  of  the  United  States 
Government  according  to  their  respective  acid  ingredi¬ 
ents,  and  those  having  for  such  ingredients  cream  of 
tartar  are  known  as  “Cream  of  Tartar”  baking  powders; 
those  having  phosphate  for  their  acid  ingredient  are 
known  as  “Phosphate”  baking  powders;  and  those 
having  any  compound  of  aluminum  for  their  acid 
ingredient  are  known  as  “Alum”  baking  powders. 
Baking  powders  containing  both  compounds  of  aluminum 
and  phosphate  are  sometimes  referred  to  as  “Alum- 
phosphate”  baking  powders.  The  appellant  makes  the 
“Royal”  baking  powder  which  has  never  contained 
alum.  The  appellant’s  baking  powder  is  sold  in  direct 
competition  in  interstate  commerce  with  baking  powders 
of  other  manufacturers,  many  of  which  have  contained 
and  do  contain  alum. 

The  nature  of  the  materials  used  in  baking  powder 
is  of  importance  to  the  consumer  and  the  comparative 
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efficiency  and  healthfulness  have  long  been  and  are 
factors  in  the  competition  between  different  kinds  of 
baking  powders.  The  appellant  has  for  many  years 
recommended  its  baking  powder  as  containing  no 
alum  and  as  leaving  no  bitter  taste  and,  although  the 
price  of  it  is  approximately  double  that  at  which  alum 
baking  powders  are  sold,  purchasers  have  bought  it 
partly  on  their  belief  in  the  assurance  that  it  contains 
no  alum,  and  the  said  belief  and  the  distinction  between 
the  two  kinds  of  powders  constitutes  a  part  of  the 
appellant’s  trade  reputation,  goodwill  and  property. 

The  Federal  Trade  Commission  has  issued  and 
published  against  the  appellant  two  complaints,  one  in 
February,  1920,  and  one  in  April,  1923,  both  entitled 
“Docket  No.  540.’’  In  each  complaint  the  Federal 
Trade  Commission  charged  the  appellant  with  the  use 
in  interstate  commerce  of  certain  methods  of  competi¬ 
tion  alleged  to  be  unfair  and  in  violation  of  Section  5 
of  the  Federal  Trade  Commission  Act.  The  ap¬ 
pellant  was  charged  with  the  publication  of  alleged 
false  statements  concerning  the  presence  and  effect 
of  alum  in  competitors’  baking  powders.  By  the  ap¬ 
pellant’s  answers  to  said  complaints  certain  issues 
were  raised  in  that  the  appellant  denied  the  publication 
of  certain  statements  and  denied  that  other  statements, 
which  were  admitted  to  have  been  made,  were  false  as 
charged.  Motion  by  Commission’s  counsel  to  strike 
the  portion  of  the  answer  which  denied  the  falsity  of 
certain  statements  was  overruled  by  the  Federal  Trade 
Commission.  Thereafter  trial  was  had  on  the  second 

• 

or  amended  complaint  which  by  agreement  wholly 
superseded  the  first  or  original  complaint.  Testimony 
was  taken  before  an  Examiner  appointed  by  the 
Federal  Trade  Commission.  Some  eighty-one  hearings 
were  held  in  eight  cities,  at  which  was  presented  and 
received  testimony  from  158  witnesses,  which  is  con- 


5 


tained  in  a  record  of  more  than  4,600  pages  and  636 
exhibits.  Said  hearings  were  concluded  on  the  second 
day  of  May,  1925. 

The  report  of  the  Trial  Examiner  was  filed  with  the 
Federal  Trade  Commission  on  November  12,  1925. 
Said  report  was  in  favor  of  the  appellant,  in  that 
the  Trial  Examiner  found  that  sodium  aluminum 
sulphate  was  contained  in  competitors’  powders  and 
might  properly  be  called  “alum;”  that  there  was  no 
alum  in  appellant’s  products;  that  there  were  reason¬ 
able  grounds  on  which  to  predicate  an  honest  belief 
that  alum  in  baking  powder  was  harmful  to  health;  that 
on  certain  conditions  alum  baking  powders  left  a  bitter 
taste;  that  there  was  no  proof  that  the  appellant’s  product 
left  a  bitter  taste  and  that  there  was  no  proof  of  malice  on 
the  part  of  the  appellant. 

Final  argument  in  said  cause  Docket  540  was  held 
before  the  Federal  Trade  Commission  on  the  third 
day  of  March,  1926,  on  exceptions  by  counsel  for  the 
Federal  Trade  Commission  to  the  Report  of  the  Trial 
Examiner.  Briefs  were  filed  by  counsel  for  the  appellant 
and  by  counsel  for  the  Federal  Trade  Commission. 
The  latter  urged  the  Federal  Trade  Commission  to 
issue  against  the  appellant  its  order  “prohibiting  it  from 
further  use  of  the  unfair  practices  charged  in  the  com¬ 
plaint  and  proven  at  the  hearing  and  further  from 
making  any  reference  whatever  to  the  presence  or 
absence  of  alum  in  its  own  product  or  in  the  products 
of  its  competitors,”  presenting  this  prayer  upon  the 
proposition  that  on  the  charges  of  the  complaint  and  the 
denials  in  the  answers,  “The  question  here  is  not  whether 
or  not  alum  baking  powders  are  in  fact  poisonous  and 
deleterious.” 

The  Federal  Trade  Commission  on  March  23,  1926, 
issued  its  order  finally  dismissing  its  complaint.  The 
Federal  Trade  Commission  has  no  terms  and  said 
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Order  of  Dismissal  was  duly  entered  and  enrolled 
when  issued. 

Thereafter,  for  the  first  time  in  its  history,  the 
Federal  Trade  Commission  attempted  by  a  series  of 
acts  (which  may  not  be  here  related  in  full)  to  set 
aside  and  vacate  a  final  order  of  dismissal  and,  without 
any  tender  of  proof  of  the  falsity  of  any  of  the  admitted 
statements  of  the  appellant,  without  any  tender  of 
newly  discovered  evidence  which  could  not  by  the 
exercise  of  due  diligence  have  been  presented  in  sup¬ 
port  of  the  other  charges  of  the  complaint  during  the 
six  years  in  which  the  case  was  pending,  proceeded, 
over  the  objection  of  the  appellant,  to  consider  certain 
petitions,  motions,  exhibits,  hearsay  testimony,  anony¬ 
mous  written  statements  and  communications,  some  of 
which  have  never  been  disclosed  to  the  appellant, 
and  to  vacate  in  part  the  Order  of  Dismissal  issued 
March  23,  1926,  by  an  order  issued  on  July  7,  1926. 
A  part  only  of  the  motion  papers  was  served  on  the 
appellant,  a  part  is  still  undisclosed  and  concealed,  and 
a  part  was  discovered  after  the  issuance  of  said  Order 
of  July  7,  1926. 

The  matters  known  by  the  appellant  to  have  been 
under  consideration  by  the  Federal  Trade  Commission 
prior  to  July  7,  1926,  related  in  part  to  matters  already 
in  evidence,  dating  back  to  1922,  which  had  been 
considered  prior  to  the  issuance  and  enrollment  of  the 
Order  of  Dismissal  on  March  23,  1926,  and  in  part  to 
matters  arising  after  the  dismissal  of  the  complaint 
which  were  not  a  part  of  the  issues  on  the  trial.  Said 
matters  were  considered  at  ex  parte  conferences,  at¬ 
tended  by  counsel  for  competing  companies,  in  which 
arguments  were  presented  to  one  or  more  members 
of  the  Federal  Trade  Commission  in  support  of  un¬ 
revealed  petitions  filed  by  some  of  the  appellant’s  com¬ 
petitors  entitled  in  said  proceedings,  praying  for  relief 
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by  order  in  said  cause  and  maintained  by  the  Federal 
Trade  Commission  in  a  confidential  file  known  as 
“Confidential  File,  Docket  No.  540.” 

The  Order  of  July  7,  1926,  makes  definite  finding  that 
the  use  of  the  advertising  slogan  of  the  appellant  by 
which  it  describes  its  product,  Royal  Baking  Powder, 
to  wit,  “Contains  no  alum — leaves  no  bitter  taste,” 
is  not  an  unfair  method  of  competition.  Said  order  also 
contains  a  statement  by  Commissioner  Vernon  W.  Van 
Fleet,  then  a  member  of  the  Federal  Trade  Commission, 
in  which  he  denies  the  Federal  Trade  Commission’s 
jurisdiction  to  reopen  a  dismissed  case  and  condemns  the 
irregular  procedure  which  the  Federal  Trade  Commis¬ 
sion  had  adopted  in  this  case,  Docket  540.  Said 
Order  of  July  7,  1926,  purported  to  reopen  the  case, 
but  definitely  closed  the  issues  of  the  original  proceeding, 
Docket  540,  by  ordering  that  “no  evidence  be  taken  with 
respect  to  the  statements  published  by  the  respondent, 
the  Royal  Baking  Powder  Company,  relative  to  the 
deleteriousness  of  alum  baking  powder.” 

Thereafter,  upon  further  consideration  of  exhibits 
and  papers  revealed  in  part  only  to  the  appellant 
and  after  further  ex  parte  proceedings,  the  Federal 
Trade  Commission,  over  objection  of  the  appellant, 
proceeded  on  October  8,  1926,  to  vacate  and  set  aside 
the  part  of  the  Order  of  Dismissal  which  had  been 
affirmed  by  the  Order  of  July  7,  and  without  a  showing 
of  new  or  newly  discovered  evidence  of  the  falsity  of 
the  statements*  of  the  appellant  concerning  the  de¬ 
leteriousness  of  alum  in  baking  powder,  or  that  the 
use  of  the  slogan  “no  alum — no  bitter  taste”  is  an  unfair 
method  of  competition,  proceeded  to  vacate  the  parts 
of  said  Order  of  July  7,  which  closed  those  issues,  solely 
for  the  reason  that  the  appellant  had  circulated  in 
August  and  September,  1926,  copies  of  the  Report 
of  the  Commission’s  Trial  Examiner,  together  with 
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copies  of  the  Orders  of  March  23,  1926,  and  July  7, 
1926.  At  all  stages  of  the  proceedings  false  and 
misleading  publicity  has  been  given  to  the  appellant 
as  the  result  of  press  “releases,”  interviews  and  com¬ 
ments  issued  by  the  appellees  and  their  agents  to  the 
newspapers  and  others.  (Record,  pp.  1-43.) 

The  record  will  disclose  that  the  appellant  on  the 
twenty-first  day  of  October,  1926,  filed  in  the  Supreme 
Court  of  the  District  of  Columbia  its  petition  for  writ 
of  certiorari  in  which  it  set  forth  in  detail  the  history 
of  the  case,  Docket  540,  and  the  acts  of  the  appellees 
subsequent  to  the  dismissal  of  the  complaint  in  said 
cause.  In  said  petition  the  appellant  prayed  that  a 
writ  of  certiorari  be  issued  requiring  that  the  full  record 
after  dismissal  in  said  cause  Docket  540  be  certified  to 
the  Supreme  Court  of  the  District  of  Columbia  in 
order  that  the  same  might  be  examined  and  reviewed 
that  justice  might  be  done,  or  that,  if  it  should  appear 
that  the  petition  should  have  been  brought  in  Equity, 
the  court  order  the  cause  transferred  to  Equity  in 
order  that  relief  by  injunction  might  be  sought.  (Record, 
pp.  42-43.)  Upon  said  petition  a  writ  of  certiorari  was 
issued  on  the  twenty-second  day  of  October,  1926, 
by  Chief  Justice  Walter  I.  McCoy.  By  said  writ  the 
appellees  were  commanded  to  certify  and  send  to  the 
Supreme  Court  of  the  District  of  Columbia  the  record 
and  proceedings  in  Docket  540  subsequent  to  the 
Order  of  Dismissal,  “including  therein  all  records  and 
proceedings  contained  and  appearing*  in  the  Con¬ 
fidential  File  Docket  540  or  elsewhere  and  including 
all  documents  and  paper  writings  of  every  kind  and 
description  by  whomsoever  filed  which  have  been 
received  and  considered  in  said  cause  subsequent  to 
said  Order  of  Dismissal.”  (Record,  p.  169.) 

The  appellees,  by  their  counsel,  filed  on  the  thirteenth 
day  of  November,  1926,  a  demurrer  to  the  petition  and 
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a  motion  to  quash  the  writ  of  certiorari.  (Record, 
pp.  170-175.)  In  support  of  said  demurrer  and  said 
motion  to  quash,  the  appellees  set  forth  ten  and  twelve 
reasons,  respectively,  which  may  be  summarized  as 
statements  that  the  petition  did  not  state  a  cause  of 
action;  that  the  Supreme  Court  of  the  District  of 
Columbia  was  without  jurisdiction  to  issue  the  writ  of 
certiorari;  that  the  facts  alleged  in  the  petition  did 
not  entitle  the  appellant  to  the  relief  prayed  for  or  to 
any  part  thereof  or  to  any  relief ;  that  no  court  has  juris¬ 
diction  to  review  or  set  aside  any  order  of  the  Federal 
Trade  Commission  under  Section  5  of  the  Federal 
Trade  Commission  Act  except  a  cease  and  desist  order 
which  may  be  reviewed  by  a  circut  court  of  appeals 
only;  that  the  order  of  dismissal  and  the  order  vacating 
the  order  of  dismissal  are  procedural  and  administrative 
and  may  not  be  reviewed  by  any  court;  that  to  halt 
the  proceedings  of  the  Federal  Trade  Commission 
would  be  an  invasion  of  the  powers  of  the  legislative 
and  executive  branches  of  the  Government;  and  that 
a  writ  of  certiorari  may  not  be  issued  while  the  pro¬ 
ceeding  is  in  fieri,  or  where  remedy  by  appeal  is  pro¬ 
vided,  or  to  require  the  production  of  documents  which 
the  Federal  Trade  Commission  has  determined  should 
be  private  and  confidential. 

No  return  to  the  writ  of  certiorari  or  answer  to  the 
petition  was  filed. 

The  demurrer  to  the  petition  and  motion  to  quash 
the  writ  were  duly  argued,  briefs  were  filed  and  on  the 
twenty-first  day  of  June,  1927,  a  memorandum  opinion 
was  handed  down  by  Chief  Justice  McCoy.  (Record, 
pp.  175-199.)  The  court  held  that  it  has  been  con¬ 
clusively  determined  that  the  Federal  Trade  Com¬ 
mission  exercises  only  administrative  functions  and 
that  the  writ  of  certiorari  may  not  be  used  for  the 
purpose  of  reviewing  an  administrative  order  (citing 

160-F — 2 
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cases).  (Record,  p.  197.)  The  court  further  held — 

“Considering  that  the  statute  provides  for 
procedure  which  finally  produces  a  ‘record’  it 
would  be  interesting  to  consider  whether  the 
facts  here  are  not  so  ‘exceptional’  as  to  call  for 
the  use  of  the  writ  but  this  court  may  not  blaze 
that  trail.  .  .  .”  (Citing  cases.)  (Record, 
p.  198.) 

“What  is  decided  in  the  cases  above  cited  is 
against  review  by  certiorari  of  the  departure  from 
proper  procedure  shown  by  the  petition.  The 
writ  must  be  quashed.”  (Italics  inserted.) 
(Record,  p.  198.) 

It  was  also  held  that  “an  order  dismissing  a  complaint 
exhausts  the  power  of  the  Commission  to  act  thereon ” 
and  that  the  appellant  might  have  the  benefit  of  its 
prayer  for  transfer  to  equity  for  relief  by  injunction. 

Motion  by  appellant  for  rehearing  was  filed  and  denied 
and  thereupon  it  was  ordered  on  the  fourth  day  of 
August,  1927,  that  the  writ  be  quashed  and  that  the 
petition  be  transferred,  under  the  provisions  of  Law 
Rule  63  of  the  Supreme  Court  of  the  District  of  Co¬ 
lumbia  and  in  accordance  with  the  prayer  of  said  peti¬ 
tion,  to  the  Equity  Term  to  stand  as  a  bill  of  com¬ 
plaint  for  injunction.  The  demurrer  was  similarly 
transferred  and  the  parties  were  given  leave  to  amend 
or  plead  over.  (Record,  p.  199). 

The  appellant  in  open  court  noted  an  exception  to 
that  part  of  the  order  which  quashed  the  writ  of  cer¬ 
tiorari.  (Record,  p.  200.) 

The  appellees,  being  overruled  on  objection  that  the 
cause  ought  not  be  transferred  to  equity,  noted  an  ex¬ 
ception  to  that  part  of  the  order  which  transferred  the 
cause  to  the  equity  side  of  the  court.  (Record,  p.  200.) 

On  the  same  day  the  appellant  filed  in  equity  an 
amendment  and  supplement  to  the  Bill  of  Complaint, 
making  certain  formal  changes  to  conform  to  the  equity 
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rules  and  re-affirming  each  and  every  allegation  of  the 
Bill  of  Complaint.  In  supplement  to  its  original  plead¬ 
ing  the  appellant  alleged  that  subsequent  to  the  filing 
of  the  petition  for  certiorari  it  had  suffered  grave  and 
irreparable  injury  by  the  acts  of  the  appellees  in  dis¬ 
seminating  and  publishing,  through  agents,  misleading 
and  false  statements  to  the  general  effect  that,  not¬ 
withstanding  the  Order  of  Dismissal,  the  cause  Docket 
540  was  still  pending  and  undetermined.  The  appellant 
further  set  forth  allegations  that  the  acts  and  threatened 
acts  of  the  appellees  as  alleged  in  paragraphs  86,  87 
and  92  of  the  Bill  of  Complaint  (Record,  pp.  36,  37  and 
39),  had  been  held  in  abeyance  by  reason  of  the  is¬ 
suance  of  the  writ  of  certiorari  and  that  the  appellant 
was  informed  and  believed  that  certain  orders  would 
be  forwith  issued  by  the  appellees  in  accordance  with 
instructions  theretofore  given  by  appellees  and  in 
accordance  with  the  prayers  of  the  petition  of  seven 
alum-using  competitors,  (Exhibit  12  to  Bill  of  Com¬ 
plaint,  Record,  pp.  150-} 53),  thus  causing  irreparable 
injury  to  appellant.  (Record,  p.  201.) 

The  appellant  further  alleged  that  it  had  suffered 
and  was  continuing  to  suffer  grave  and  irreparable 
injury  from  the  acts  of  the  appellees  in  publishing 
statements  that  the  appellant  was  under  charges  of 
unfair  competition  in  Docket  540  and  was  about  to  be 
or  might  be  restrained  from  advertising  the  absence  of 
alum  from  its  product  and  from  publishing  the  orders 
of  the  Federal  Trade  Commission  and  the  Trial  Ex¬ 
aminer’s  Report,  (Record,  pp.  201-2).  Typical  examples 
of  such  statements  were  attached  as  exhibits  to  the 
pleading.  (Exhibits  A-l  to  A-19,  Record,  pp.  206-209.) 

The  appellant  alleged  that  the  appellees  were  threat¬ 
ening  to  destroy  valuable  property  of  the  appellant, 
were  acting  in  an  arbitrary  and  unlawful  manner, 
denying  the  appellant  its  right  to  due  process  of  law 
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and  orderly  procedure,  and  acting  beyond  the  juris¬ 
diction  of  the  Federal  Trade  Commission.  (Record, 

p.  201.) 

The  appellant  prayed,  in  substance, 

I.  That  the  appellees  and  their  agents  be  restrained 

(a)  From  further  proceedings  except  as  provided 
by  Section  5  of  the  Federal  Trade  Commission  Act. 

(b)  From  issuing  misleading  statements  concerning 
Docket  540. 

II.  That  the  appellees  and  their  agents  be  restrained 
from  proceeding  in  Docket  540. 

(a)  To  vacate  the  Order  of  Dismissal  in  Docket 
540. 

(b)  To  reopen  said  cause,  to  hold  further  hearings 
therein  or  to  issue  further  orders  therein. 

(c)  To  publish  statements  to  the  effect  that  Docket 
540  was  pending  and  undetermined. 

(d)  To  publish  statements  to  the  effect  that  appel¬ 
lant’s  acts  in  publishing  true  and  accurate  copies  of 
the  Trial  Examiner’s  Report  or  true  and  accurate  copies 
of  orders  issued  by  the  Federal  Trade  Commission  in 
Docket  540  are  unlawful,  improper  or  are  being  made 
the  basis  of  further  proceedings  against  the  appellant 
in  said  cause  Docket  540. 

(e)  To  prevent  the  appellant  from  using  its  slogan 
in  describing  its  own  product,  “Contains  no  alum — 
Leaves  no  bitter  taste.”  (Record,  p.  203.) 

On  the  ninth  day  of  August,  1927,  the  appellees 
filed  a  Motion  to  Dismiss  Bill  of  Complaint,  setting 
forth  as  reasons,  in  substance,  that  (a)  the  court  had  no 
jurisdiction  of  the  subject  matter  or  to  grant  the  relief 
prayed  for;  (b)  the  appellant  had  not  stated  a  case  which 
entitled  it  to  any  relief;  (c)  that  the  court  had  no  juris¬ 
diction  and  appellant  had  an  adequate  remedy  by 
appeal  from  a  cease  and  desist  order;  (d)  that  appellant 
had  not  alleged  facts  which  showed  it  was  threatened 
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with  irreparable  injury;  (e)  that  to  enjoin  the  appellees 
from  proceeding  “in  such  manner  as  to  the  defendants 
(appellees)  may  seem  desirable”  would  be  unconstitu¬ 
tional;  (f)  that  the  appellant  was  not  threatened  with 
a  multiplicity  of  suits.  (Record,  pp.  209-210.) 

The  motion  to  dismiss  the  bill  of  complaint  was  duly 
argued  and  briefs  were  filed. 

On  November  4,  1927,  a  memorandum  opinion  dated 
November  7,  1927,  was  filed  in  this  cause  by  Mr.  Justice 
A.  A.  Hoehling.  (Record,  pp.  210-212.)  The  court 
held  that  the  motion  to  dismiss  the  complaint  must 
be  granted,  thus,  in  effect,  sustaining  the  exception 
taken  by  appellees  to  the  order  transferring  the  cause 
and  reversing  the  prior  decision  of  the  court  below 
on  the  question  of  jurisdiction,  namely,  that  “an  order 
dismissing  a  complaint  exhausts  the  power  of  the 
Commission  to  act  thereon”  (Record,  p.  196)  by  holding 
that  “by  entry  of  the  order  of  dismissal,  on  March  23, 
1926,  the  Commission  did  not  exhaust  its  jurisdiction 
over  the  case  pending  before  it;  that  its  order  reopening 
the  case,  as  well  as  its  subsequent  orders  in  relation 
thereto,  were  administrative  in  character  and  that 
the  same  are  not  subject  to  review  by  this  court.” 
(Record,  p.  212.) 

On  November  15,  1927,  a  further  memorandum 
opinion  was  handed  down  by  said  court  refusing  to 
fix  a  supersedeas  bond  on  appeal  and  on  said  day  final 
decree  dismissing  the  bill  of  complaint,  with  costs  to 
the  appellees,  was  signed  and  filed.  An  appeal  was 
noted  by  appellant  in  open  court  on  said  day.  (Record, 
p.  215.) 

After  the  appeal  was  duly  perfected  and  the  tran¬ 
script  of  record  filed,  a  motion  by  appellees  to  dismiss 
this  appeal  was  by  this  court  denied. 
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Assignment  of  Errors. 

1.  The  Court  erred  in  holding  that  the  Federal  Trade 
Commission  in  dismissing  a  complaint  under  Section  5 
of  the  Federal  Trade  Commission  Act  is  not  acting  as 
a  quasi-judicial  tribunal. 

2.  The  Court  erred  in  holding  that  the  Federal  Trade 
Commission  when  proceeding  to  trial  against  a  re¬ 
spondent  under  the  provisions  of  Section  5  of  the 
Federal  Trade  Commission  Act  and  after  dismissal  of 
its  complaint  is  not  a  quasi-judicial  tribunal. 

3.  The  Court  erred  in  holding  that  the  Federal  Trade 
Commission  when  proceeding  under  Section  5  of  the 
Federal  Trade  Commission  Act  is  not  a  quasi-judicial 
tribunal. 

4.  The  Court  erred  in  holding  that  the  acts  of  the 
Federal  Trade  Commission  and  the  members  thereof  in 
excess  of  its  jurisdiction  under  Section  5  of  the  Federal 
Trade  Commission  Act  may  not  be  reviewed  by  the 
Supreme  Court  of  the  District  of  Columbia  on  writ  of 
certiorari. 

5.  The  Court  erred  in  holding  that  the  facts  of  the 
case  are  not  so  exceptional  as  to  call  for  the  use  of  the 
writ  of  certiorari. 

6.  The  Court  erred  in  sustaining  the  motion  to  quash 
the  writ  of  certiorari. 

7.  The  Court  erred  in  holding  that  the  transfer  of  the 
cause  by  the  Chief  Justice  to  the  equity  court  did  not 
finally  determine  that  the  bill  of  complaint  stated 
a  cause  of  action  in  equity. 

8.  The  Court  erred  in  reversing  the  decision  of  the 
Chief  Justice  in  this  cause  to  the  effect  that  the  Federal 
Trade  Commission’s  order  dismissing  a  complaint  ex¬ 
hausts  the  jurisdiction  of  the  Commission  to  act  thereon. 

9.  The  Court  erred  in  holding  that  the  decision  by 
the  Chief  Justice  in  the  proceedings  at  law  that  the 
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respondents  were  proceeding  without  jurisdiction  could 
be  reversed  by  a  justice  of  the  same  court  in  the  same 
cause  after  transfer  to  equity. 

10.  The  Court  erred  in  holding  that  the  order  of  the 
defendants  in  reopening  the  cause  known  in  the  records 
of  the  Federal  Trade  Commission  as  Docket  No.  540 
was  procedural  and  administrative. 

11.  The  Court  erred  in  holding  that  the  Federal 
Trade  Commission  has  jurisdiction  to  reopen  a  cause 
which  has  been  dismissed  after  trial  of  issues. 

12.  The  Court  erred  in  holding  that  the  acts  of  the 
defendants  in  issuing  orders  in  a  cause  dismissed  by  the 
Federal  Trade  Commission  are  not  subject  to  review 
by  the  Supreme  Court  of  the  District  of  Columbia. 

13.  The  Court  erred  in  holding  that  the  acts  of  the 
defendants  in  reopening  Docket  No.  540  after  dismissal 
of  the  complaint  may  not  be  enjoined  by  the  Supreme 
Court  of  the  District  of  Columbia. 

14.  The  Court  erred  in  holding  that  the  acts  of  the 
defendants  in  denying  to  the  plaintiff  its  right  to  the 
procedure  prescribed  by  law  are  procedural  and 
administrative. 

15.  The  Court  erred  in  holding  that  a  respondent 
before  the  Federal  Trade  Commission  is  not  entitled 
to  enforce  by  injunction  its  right  to  the  benefit  of  the 
procedure  prescribed  by  Section  5  of  the  Federal  Trade 
Commission  Act. 

16.  The  Court  erred  in  holding  that  the  ex  parte, 
secret  procedure  by  which  acts  of  the  defendants  were 
performed  in  Docket  No.  540  subsequent  to  the  dis¬ 
missal  of  the  complaint  was  procedural  and  adminis¬ 
trative. 

17.  The  Court  erred  in  holding  that  the  acts  and 
threatened  acts  of  the  defendants  subsequent  to  the 
issuance  of  the  order  of  dismissal  in  Docket  540,  in 
receiving  and  considering  ex  parte  and  without  notice 
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to  the  plaintiff  alleged  proof  of  matters  not  charged  in 
the  complaint  in  Docket  540,  in  receiving  and  con¬ 
sidering  hearsay  and  other  incompetent  evidence  without 
notice,  in  failing  and  in  refusing  to  give  notice  thereof 
to  the  respondent  before  it,  in  failing  and  refusing  to 
exhibit  or  supply  copies  of  all  petitions,  motions,  ex¬ 
hibits  and  other  papers  and  pleadings  filed  with,  received 
and  considered  bv  the  defendants  in  determination  of 
matters  in  the  dismissed  cause  Docket  No.  540,  and  in 
maintaining  and  withholding  a  secret  and  confidential 
file  in  Docket  540,  and  in  threatening  certain  actions 
against  the  plaintiff  as  a  result  of  the  above  stated 
acts,  were  all  procedural  and  administrative,  not  subject 
to  review  by  the  Supreme  Court  of  the  District  of 
Columbia  and  not  matters  against  which  the  plaintiff 
was  entitled  to  relief  by  injunction. 

18.  The  court  erred  in  holding  that  the  acts  and 
threatened  acts  of  the  defendants  subsequent  to  the 
issuance  of  the  order  of  dismissal  in  Docket  540  in 
requiring  the  plaintiff  to  appear  for  further  hearing  in 
Docket  540,  in  requiring  the  plaintiff  to  appear  and 
answer  unverified  charges  and  allegations  preferred  by 
strangers  to  the  cause  and  not  by  the  Federal  Trade 
Commission,  based  oh  acts  alleged  to  have  occurred 
after  the  dismissal  of  the  complaint  in  Docket  540 
and  on  matters  foreign  to  the  issues  of  Docket  540, 
without  the  issuance  of  a  complaint  by  the  Federal 
Trade  Commission  and  without  notice  as  required  by 
law,  were  all  procedural,  administrative,  within  the 
jurisdiction  of  the  Federal  Trade  Commission  and  not 
matters  against  which  the  plaintiff  was  entitled  to 
relief  by  injunction. 

19.  The  court  erred  in  holding  that  the  acts  and 
threatened  acts  of  the  defendants  in  reopening  the 
dismissed  cause  Docket  540  and  proceeding  to  further 
trial  therein  for  the  purposes  of  making  new  charges 
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against  the  plaintiff,  for  the  taking  of  evidence  on  new 
issues  or  without  issues,  and  on  account  of  acts  alleged 
to  have  occurred  after  the  dismissal  of  the  complaint 
therein  were  all  procedural,  administrative  and  not 
matters  against  which  the  plaintiff  was  entitled  to 
relief  by  injunction. 

20.  The  court  erred  in  holding  that  the  acts  and 
threatened  acts  of  the  defendants  in  ordering  a  re¬ 
opening  of  the  cause  Docket  540  with  intent  to  hold 
further  hearings  but  with  announced  restriction  against 
the  introduction  of  any  evidence  on  the  issues  raised 
by  complaint  and  answer  were  procedural,  adminis¬ 
trative,  and  not  matters  against  which  the  plaintiff 
was  entitled  to  relief  by  injunction. 

21.  The  court  erred  in  holding  that  all  orders  and 
acts  of  the  defendants  in  Docket  540  subsequent  to  the 
dismissal  of  the  complaint  were  procedural,  adminis¬ 
trative  and  not  in  any  particular  subject  to  injunction. 

22.  The  court  erred  in  holding  that  the  admitted 
acts  of  the  defendants  subsequent  to  the  dismissal  of 
the  complaint  in  Docket  540  and  the  threatened  acts 
of  the  defendants  in  excess  of  their  jurisdiction  may 
not  be  enjoined  by  the  Supreme  Court  of  the  District 
of  Columbia. 

23.  The  court  erred  in  holding  that  the  Supreme 
Court  of  the  District  of  Columbia  has  no  jurisdiction, 
under  the  admitted  facts  of  the  bill  of  complaint,  to 
issue  an  injunction  against  the  defendants. 

24.  The  court  erred  in  holding  that,  under  the  ad¬ 
mitted  facts  in  the  pleadings,  the  plaintiff  is  not  en¬ 
titled  to  relief  by  injunction. 

25.  The  court  erred  in  holding  that  the  acts  of  the 
defendants  have  not  been  so  arbitrary,  irregular  and 
capricious  as  to  warrant  the  issuance  of  an  injunction. 

26.  The  court  erred  in  dismissing  the  bill  of  complaint. 
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I.  THE  JURISDICTION  OF  THE  FEDERAL 
TRADE  COMMISSION  OVER  THE  APPEL¬ 
LANT  IN  THE  CAUSE  DOCKET  540  WAS 
EXHAUSTED  WHEN  THE  FEDERAL  TRADE 
COMMISSION  ISSUED  THE  ORDER  DIS¬ 
MISSING  ITS  COMPLAINT .  24 

1.  The  Statute . 

(a)  Section  5  of  the  Federal  Trade  Com¬ 
mission  Act  does  not  grant  to  the 
Federal  Trade  Commission  jurisdiction 
to  vacate  and  revoke  orders  dismissing 
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and  numerous  citations  in  footnotes, 
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(c)  No  rule  or  regulation  of  the  Federal 

Trade  Commission,  authorized  in  the 
statute,  can  or  does  empower  the  Fed¬ 
eral  Trade  Commission,  to  modify 
or  revoke  its  order  dismissing  its  com¬ 
plaint  in  Docket  540 .  46 
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2.  Implied  or  Inherent  Powers .  49 
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Commission  denies  the  existence  of 
inherent  power  to  vacate  a  dismissal 
and  reopen  the  cause  for  further  pro¬ 
ceedings  .  50 

(b)  The  other  procedure  open  to  the  Com¬ 
mission  after  dismissal  denies  the  neces¬ 
sity  for  implied  power  to  vacate  a  dis¬ 
missal  and  hold  further  proceedings  in 
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3.  The  Form  of  the  Order  of  Dismissal .  58 

The  character  and  form  of  the  Order  of 
Dismissal  indicate  a  final  disposition  of 
the  cause  and  deny  any  reservation  of 
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Rialto  Silver  Company,  Federal  Trade 
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and  others. 

4.  The  Effect  of  the  First  Motion  to  Vacate. 
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not,  by  the  act  of  the  prosecuting  at¬ 
torney  in  filing  the  motion  to  vacate  the 
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ARGUMENT. 

/  0  cuuL  II 

Assignments  of  Error  Nos.  5^  14,  l^rJL7»_J^4^y-2Q, 

24— and~“25. 

The  appellant’s  first  proposition  is: 

THE  JURISDICTION  OF  THE  FEDERAL  TRADE 
COMMISSION  OVER  THE  APPELLANT  IN  THE 
CAUSE  DOCKET  540  WAS  EXHAUSTED  WHEN 
THE  FEDERAL  TRADE  COMMISSION  ISSUED 
THE  ORDER  DISMISSING  ITS  COMPLAINT. 

The  proposition  may  be  also  stated  as  a  denial  that 
the  appellees  have  jurisdiction  to  vacate  or  set  aside 
in  whole  or  in  part  the  order  of  the  Federal  Trade 
Commission  dismissing  the  complaint  in  Docket  540. 
If  the  appellant  is  upheld  in  this  contention,  then  all 
acts  of  the  appellees  in  Docket  540  subsequent  to  the 
entry  of  the  order  of  dismissal  are  beyond  the  lawful 
authority  of  the  Federal  Trade  Commission. 

In  commencing  the  discussion  of  this  point  the 
appellant  respectfully  informs  the  court  that  there 
are  no  adjudicated  cases  which  bear  directly  on  the 
jurisdiction,  if  any,  of  the  Federal  Trade  Commission 
to  vacate  and  revoke  dismissals  of  complaints.  This 
appeal  presents,  for  the  first  time,  the  question  of  the 
power  of  the  Federal  Trade  Commission  to  vacate  an 
order  of  dismissal.  As  stated  in  appellant’s  original 
petition  in  the  court  below  (Paragraph  26,  Record,  p. 
12),  and  here  admitted  by  appellees,  the  Federal  Trade 
Commission  has  never  before  vacated  or  attempted 
to  vacate  a  final  order  of  dismissal.  This  case  repre¬ 
sents  therefore  the  first  effort  to  restrain  this  new 
assertion  of  power  on  behalf  of  the  Commission,  made 
for  the  first  time  some  twelve  years  after  organization 
of  the  Commission. 
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Decisions  of  Supreme  Court  of  the  District  of  Columbia. 

The  decisions  of  the  court  below  in  this  case  are  in 
direct  conflict  on  this  point.  In  the  proceedings  at 
law  the  court  held  that — 

“An  order  dismissing  a  complaint  exhausts 
the  power  of  the  Commission  to  act  thereon.” 
(Record,  p.  196.) 

In  the  proceedings  in  equity  the  court  held  that: 

“.  .  .  By  entry  of  the  Order  of  Dismissal 

on  March  23,  1926,  the  Commission  did  not 
exhaust  its  jurisdiction  over  the  case  pending 
before  it;”  (Record,  p.  212). 

The  decision  of  the  equity  court  was  said  to  be  based 
on  “an  examination  of  the  decided  cases  bearing  on 
the  questions  presented  herein"  but  no  cases  were 
cited  and  appellant  is  not  informed  of  any  decided 
cases  bearing  directly  on  the  Commission’s  jurisdiction 
to  vacate  orders  of  dismissal.  The  decision  of  the 
law  court  was  accompanied  by  the  statement — 

“It  is  not  to  be  supposed  that  it  was  intended 
by  Congress  that  in  a  case  begun  by  service  of 
a  complaint  the  party  proceeded  against  is  to 
be  perpetually  subject  to  orders  of  the  Com¬ 
mission  and  to  being  called  upon  to  defend 
from  time  to  time  *  and  whenever  the  Com¬ 
mission  may  see  fit  to  order  rehearings  after  a 
decision  favorable  to  the  party  and  a  dismissal. 
It  is  hardly  necessary  to  point  out  that  a  business 
could  scarcely  prosper  if  subjected  to  that 
sort  of  thing.  The  serious  results  of  a  con¬ 
struction  contended  for  may  be  considered  when 
a  statute  is  ambiguous  and  fairly  open  to  two 
constructions.  Lewis  Sutherland’s  Statutory 
Construction,  2nd  Ed.,  490.  The  Act  does 
provide  that  until  a  transcript  of  the  record 
on  a  hearing  on  the  complaint  shall  have  been 
filed  in  a  circuit  court  of  appeals  upon  pro¬ 
ceedings  in  such  court  the  Commission  may  at 

xoo-  F— 3 
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any  time  on  notice  modify  or  set  aside  any 
report  or  order  issued  by  it  under  Section  5, 
evidently  meaning  a  cease  and  desist  order. 
If  it  had  been  intended  that  an  order  dismissing 
a  complaint  might  be  set  aside  and  further 
proceedings  had  thereunder  that  intent  would 
have  been  expressed. ”  (Record,  pp.  196-197.) 
•  •••••• 

In  view  of  the  conflicting  opinions  filed  at  law  and 
equity  in  the  court  below,  and  in  view  of  the  absence 
of  prior  cases  directly  in  point,  the  appellant  considers 
it  proper  to  examine  at  length  and  in  detail  all  phases 
of  the  proposition  now  presented.  As  the  appellant 
must  prove  the  absence  of  authority,  all  sources  of 
power  will  be  examined  and  discussed. 

1.  The  Statute.* 

The  appellant  understands  that  the  appellees  do  not 
claim  to  have  any  specific  statutory  grant  of  power  to 
vacate  orders  of  dismissal  except  such  grant  as  they 
contend  is  found  in  Section  5  of  the  Federal  Trade 
Commission  Act.  The  appellant  submits  as  its  first 
division  of  the  argument  on  this  point  that — 

(a)  Section  5  of  the  Federal  Trade  Commission  Act 
does  not  grant  to  the  Federal  Trade  Commission 
jurisdiction  to  vacate  and  revoke  orders  dismissing 
its  complaints. 

In  making  an  analysis  of  the  provisions  of  Section 
5  of  the  Federal  Trade  Commission  Act  it  is  significant 
to  note  that  the  law  makes  no  mention  whatsoever  of 
orders  of  dismissal.  The  word  “dismissal”  is  not 
used  in  the  Section,  nor  is  any  equivalent  word  employed. 
Any  grant  of  power  to  vacate  orders  of  dismissal  must 
be  implied  if  it  is  to  be  found  at  all.  In  reading  into 


•For  the  convenience  of  the  Court  the  text  of  Section  5  of  the 
Federal  Trade  Commission  Act  is  attached  to  this  brief  as  an  appendix. 


any  part  of  the  Act  an  implied  grant  of  such  juris¬ 
diction,  the  Section  must  be  considered  as  a  whole, 
rather  than  by  divorcing  a  few  words  from  the  context.* 
For  this  reason  a  detailed  examination  of  the  Section 
must  be  made,  with  particular  attention  to  the  general 
meaning  of  the  word  “order”  throughout  the  Section,  f 
The  Section  provides,  first,  that  unfair  methods  of 
competition  in  commerce  are  unlawful  and,  second, 
that  the  Federal  Trade  Commission  is  empowered  and 
directed  to  prevent  persons  .  .  .  from  using  unfair 

methods  of  competition  in  commerce. 

Had  it  been  the  intention  of  Congress  to  permit  the 
Federal  Trade  Commission  to  proceed  in  its  preventive 
work  by  methods  such  as  employed  in  Docket  540 
or  to  permit  the  Commission  to  have  the  power  claimed 
in  the  fourth  ground  on  the  motion  to  dismiss  the  bill 

*“  Sections,  clauses,  and  provisions  of  a  statute,  as  well  as  the 
particular  words  and  phrases  employed,  are  not  to  be  considered 
in  themselves  alone  and  construed  as  if  isolated  from  the  rest,  but 
they  are  to  be  interpreted  with  reference  to  the  language  surrounding 
and  accompanying  them — the  context;  and  if  there  is  any  ambiguity 
or  doubt  as  to  their  intended  meaning,  the  context  must  be  consulted 
as  a  means  of  removing  the  obscurity. 

“ Blackwood  vs.  Queen,  L.  R.,  8  App.  Cas.,  82;  United  States  vs. 
Pirates,  5  Wheat.,  184,  5  L.  Ed.,  64;  Cooper  vs.  Shaver,  101  Pa.,  547; 
Buggies  vs.  Washington  County,  3  Mo.,  496;  State  ex  rel.  Harper  vs. 
•Judge  of  Ninth  Judicial  District,  12  La.  Ann.,  777;  McIntyre  vs. 
Ingraham,  35  Miss.,  25;  Crone  vs.  State,  49  Ind.,  538;  In  re  Corby’s 
Estate,  154  Mich.,  353;  117  N.  W.,  906;  State  vs.  Missouri  Pac.  Ry. 
Co.,  219  Mo.,  156,  117  S.  W.,  1173;  Mason  vs.  Cranbury  Tp.,  68 
N.  J.  Law,  149,  52  Atl.,  568;  Hidalgo  County  Drainage  Dist.  vs. 
Davidson,  102  Tex.,  539,  120  S.  W.,  849;  Ex  parte  Prosole  (Nev.), 
108  Pac.,  630.  ‘Ex  antecedentibus  et  consequentibus  fit  optima 
interpretatio.’  2  Co.  Inst.,  317.”  Cited  in  Black — Interpretation  of 
Laws,  p.  242. 

“Where  the  question  concerns  tho  interpretation  of  a  particular 
clause,  regard  must  first  be  had  to  the  language  of  the  clause  itself, 
and  then  to  other  clauses  in  the  same  act,  and  that  construction 
should  be  adopted  which  permits  the  whole  act  to  stand  consistently 
together,  or  which  reduces  the  inconsistency  to  the  smallest  possible 
limits. 

“United  States  vs.  Baltimore  &  O.  S.  W.  R.  Co.,  159  Fed.,  33, 
86  C.  C.  A.,  223.”  Black — Interpretation  of  Laws,  p.  244. 

f“The  first  endeavor  must  be  to  ascertain  this  intention  from  the 
language  employed  in  the  act;  and  if  this  language  is  plain  and  free 
from  obscurity,  it  must  be  taken  as  meaning  exactly  what  it  says, 
whatever  may  be  the  consequences.”  Black — Interpretation  of 
Laws,  p.  46. 
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of  complaint,  namely,  the  authority  to  proceed  “in 
such  manner  as  to  the  defendants  (appellees)  may  seem 
desirable,”  then  Congress  might  well  have  ended 
Section  5  with  the  first  two  paragraphs.  But,  obviously, 
it  was  not  the  intent  of  Congress  to  attempt  to  authorize 
such  procedure  or  to  make  the  “desire”  of  the  appellees 
the  sole  test  of  a  citizen’s  rights,  for  the  following 
paragraphs  of  the  section  outline  and  restrict  the 
procedure  which  the  Federal  Trade  Commission  must 
follow. 

The  next  provisions  of  the  law  authorize  the  issuance 
of  a  complaint  when  the  Commission  shall  have  reason 
to  believe  that  the  first  provision  of  the  Section  is 
being  violated.  Complaints  are  to  be  issued  only 
when  a  proceeding  appears  to  be  in  the  public  interest. 
The  complaint  itself  must  be  a  statement  of  charges, 
must  be  served  on  the  citizen  accused  and  must  contain 
a  definite  notice  of  hearing  at  least  thirty  days  after 
service.  The  person  against  whom  complaint  is  made 
must  be  allowed  to  appear  and  “show  cause  why  an 
order  should  not  be  entered  by  the  Commission  requiring 
such  person  ...  to  cease  and  desist  from  the 
violation  of  the  law  so  charged  in  said  complaint.”  * 

The  above  quotation  gives  the  first  use  in  the  Act  of 
the  word  “order.”  It  refers,  obviously,  to  the  type  of 
order  which  has  come  to  be  known  as  an  “order  to 
cease  and  desist.”  This  type  of  order  in  many  respects 
resembles  a  permanent  injunction  and  will  hereinafter 
be  designated,  in  accordance  with  the  general  custom, 
as  an  order  to  cease  and  desist. 

The  next  provisions  of  the  section  permit  inter¬ 
vention  by  interested  parties  in  the  discretion  of  the 
Commission  and  provide  for  the  taking  of  testimony 
which  shall  be  reduced  to  writing  and  filed. 

From  this  point  the  Section  outlines  the  procedure 
which  must  be  followed  when  the  Commission  decides 
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against  the  citizen.  No  provision  is  directly  made 
for  any  finding  on  the  other  side,  in  favor  of  the  accused 
citizen. 

The  statute  next  provides  that: 

“If  upon  such  hearing  the  Commission  shall 
be  of  the  opinion  that  the  method  of  competition 
in  question  is  prohibited  by  this  Act,  it  shall 
make  a  report  in  writing  in  which  it  shall  state 
its  findings  as  to  the  facts,  and  shall  issue  and 
cause  to  be  served  on  such  person,  partnership, 
or  corporation  an  order  requiring  such  person, 
partnership,  or  corporation  to  cease  and  desist 
from  using  such  method  of  competition.  Until 
a  transcript  of  the  record  in  such  hearing  shall 
have  been  filed  in  a  circuit  court  of  appeals  of  the 
United  States  as  hereinafter  provided ,  the  Com¬ 
mission  may  at  any  time,  upon  such  notice  and  in 
such  manner  as  it  shall  deem  proper,  modify  or 
set  aside,  in  whole  or  in  part ,  any  report  or  any 
order  made  or  issued  by  it  under  this  section .” 


Upon  the  italicized  sentence  above  the  appellees 
have  rested  their  claim  of  specific  statutory  grant  of 
power  to  vacate  orders  of  dismissal.  This  claim  is 
based  on  the  theory  that  the  power  above  granted  to 
revoke  or  modify  “ orders’ ’  includes  a  grant  of  power 
to  revoke  or  modify  orders  of  dismissal  as  well  as  orders 
to  cease  and  desist.  The  appellant  contends  that  the 
above  quoted  portion  of  Section  5  authorizes  the  Com¬ 
mission  to  modify  or  set  aside  reports  and  cease  and 
desist  orders  only  and  that  it  does  not  specifically  or 
by  any  reasonable  interpretation  grant  the  power  to 
set  aside  an  order  of  dismissal. 

The  appellant  will  show  in  support  of  its  contention, 
first,  that  the  word  “order”  is  used  in  Section  5  con¬ 
sistently  and  exclusively  with  the  meaning  of  order  to 
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cease  and  desist;*  second,  that  by  considering  the  quoted 
sentence  in  connection  with  the  other  provisions  of 
Section  5,  it  becomes  immediately  apparent  that  the 
authority  of  revocation  is  granted  only  over  orders  to 
cease  and  desist;  and,  third,  that  by  considering  the 
whole  of  the  sentence  itself,  it  becomes. evident  that  it 
applies  to  cease  and  desist  orders  only. 

The  first  reference  in  the  Section  to  the  “order”  of  the 
Commission  has  been  pointed  out.  The  second  use 
of  the  word  “order”  is  in  the  first  sentence  above  quoted. 
In  both  cases  the  “ order1  ’  is  described  by  the  other 
words  used  in  connection  therewith  as  an  order  to 
cease  and  desist.  The  word  is,  therefore,  introduced 
with  this  particular  meaning.  The  third  use  of  the 
word  is  in  the  sentence  under  consideration.  There¬ 
after  the  Section  makes  some  fourteen  references  to 
“orders.”  In  each  and  every  instance  the  reference 
is  to  an  order  to  cease  and  desist.  In  every  instance 
the  word  “ injunction ”  might  he  substituted  without  chang¬ 
ing  the  meaning.  In  no  instance  may  the  words  “dis¬ 
missal”  or  “order  of  dismissal ”  be  substituted ,  or  under¬ 
stood ,  without  utterly  destroying  the  intelligibility  of  the 
sentences  and  of  the  Section. 

In  all  portions  of  the  Section  which  deal  with  the 
powers  of  the  circuit  courts  of  appeals  the  word  “order” 
must  be  construed  to  mean  orders  to  cease  and  desist. 
Only  such  orders  may  be  made  the  basis  of  an  appli¬ 
cation  to  the  circuit  court  of  appeals,  for  review  if  the 
application  is  by  the  respondent,  or  for  enforcement  if 
the  Commission  files  the  petition.  It  seems  too  obvious 
for  argument  that  a  dismissed  respondent  may  not 

•“If  a  statute,  in  one  part  of  it,  makes  use  of  a  word  which  is  sus¬ 
ceptible  of  two  meanings,  and  in  another  place  the  same  word  is 
used  in  a  single  and  definite  sense,  it  is  to  be  understood  throughout 
in  the  latter  sense,  unless  the  object  to  which  it  applies,  or  the  con¬ 
nection  in  which  it  stands,  requires  it  to  be  differently  understood 
in  the  two  places. 

“James  vs.  Dubois,  16  N.  J.  Law',  285.”  Black — Interpretation 
of  Laws,  p.  243. 


31 


appeal,  and  the  Commission  may  not  ask  enforcement 
or  review  of  its  own  dismissal. 

In  the  case  of  Chamber  of  Commerce  of  Minneapolis 
vs.  Federal  Trade  Commission,  280  Fed.,  45,  the  Circuit 
Court  of  Appeals  for  the  Eighth  Circuit  has  inter¬ 
preted  the  word  “orders”  to  mean  orders  to  cease  and 
desist.*  In  that  case  a  petition  for  certiorari  was  filed 
on  behalf  of  certain  respondents  who  sought  to  terminate 
proceedings  by  the  Federal  Trade  Commission  under 
Section  5.  A  complaint  had  been  issued  but  no  final 
decision  had  been  rendered  by  the  Commission.  The 
petitioners  attempted  to  construe  the  word  “orders” 
in  fts  general  sense  and  to  persuade  the  Circuit  Court 
of  Appeals  that  it  had  general  and  exclusive  jurisdiction 
over  acts  of  the  Federal  Trade  Commission.  The 
Circuit  Court  of  Appeals,  recognizing  the  meaning 
given  in  Section  5  to  the  word  “orders,”  said,  in  an 
opinion  by  Mr.  Justice  Van  Valkenburgh: 

“The  Act  itself  clearly  specifies  when  the  juris¬ 
diction  of  the  Circuit  Courts  of  Appeals  may 
attach  and  to  what  extent  that  jurisdiction 
may  be  exercised.  The  power  of  the  court  is 

*“And  after  the  enactment  of  a  statute,  when  a  construction  has 
been  placed  upon  it  by  the  highest  court  of  the  state,  it  will  be  steadily 
adhered  to  in  subsequent  cases,  unless  very  plainly  shown  to  have 
been  wTong,  and  more  especially  where  the  construction  so  given  is 
supported  by  a  line  of  uniform  decisions,  and  where  it  has  been  ac¬ 
quiesced  in  by  the  legislature  for  a  succession  of  years.  In  that  case, 
tne  construction  becomes  as  much  a  part  of  the  statute  as  if  it  had 
been  WTitten  into  it  originally. 

“McChesney  vs.  Hager,  31  Ky.  Law  Rep.,  1038,  104  S.  W.,  714; 
Loeb  vs.  Mathis,  37  Ind.,  306;  Eau  Claire  Nat.  Bank  vs.  Benson,  106, 
Wis.,  624,  82  N.  W.,  604.”  Black — Interpretation  of  Laws,  p.  298. 

“Judicial  decisions  previously  made  upon  the  interpretation  of 
particular  terms  and  phrases  used  in  a  statute,  and  decisions  sub¬ 
sequently  rendered  upon  its  effect,  purpose,  or  scope,  are  strong 
evidence  of  its  meaning,  and  are  generally  of  controlling  force  in 
establishing  its  correct  construction.”  Black — Interpretation  of 
Laws,  p.  298. 

“When  the  meaning  of  a  statute  is  doubtful,  a  practical  construction 
put  upon  it  at  the  time  of  its  passage,  or  soon  afterwards,  and  uni¬ 
versally  acquiesced  in  for  a  long  period  of  time,  as  shown  by  a  general 
usage,  will  be  entitled  to  great  weight  and  will  be  accepted  as  the 
true  construction,  unless  there  are  cogent  reasons  to  the  contrary.” 
Black — Interpretation  of  Laws,  p.  289. 


limited  to  the  enforcement  of  the  final  orders  of 
the  Commission  to  cease  and  desist,  upon  the 
application  of  the  Commission,  and  to  review 
of  such  orders  at  the  request  of  the  party  against 
whom  such  orders  are  made,  and  in  such  cases 
it  has  power  to  enforce,  affirm,  modify  or  set 
aside  as  it  may  deem  proper.  Immediately 
after  these  powers  and  duties  are  set  forth  in 
Section  5  of  the  Act  this  clause  occurs: 

“  ‘The  jurisdiction  of  the  Circuit  Court  of 
Appeals  of  the  United  States  to  enforce,  set 
aside,  or  modify  orders  of  the  Commission  shall 
he  exclusive/ 

“Manifestly  this  refers  to  the  specific  powers 
just  previously  recited,  and  this  is  made  still 
more  apparent  by  the  clause  which  next  follows, 
whertdn  it  is  said: 


“  ‘Such  proceedings  in  the  Circuit  Court  of 
Appeals  shall  be  given  precedence  over  other  cases 
pending  therein,  and  shall  be  in  every  way 
expedited.’ 

“This  provision  is  made  still  more  obvious  by 
subsequent  provisions  of  the  Act,  because  in 
them  it  clearly  appears  that  not  all  orders  of  the 
Commission  are  within  the  exclusive  jurisdiction 
of  the  Circuit  Courts  of  Appeals.  In  Section  9 
the  District  Court  is  given  authority  to  enforce 
obedience  to  subpoenas  .  .  .  .”  (Italics  in¬ 

serted.) 


The  court  recognized  the  meaning  of  the  word  “order” 
in  its  use  in  Section  5  and  distinguished  that  meaning 
from  other  orders  or  commands  which  the  Commission 
is  authorized  to  issue  in  Section  9. 

The  close  connection  between  the  “report”  and  the 
“order”  must  be  considered.  The  report  of  the  Com¬ 
mission,  which  has  come  to  be  known  as  the  Findings 
as  to  the  Facts,  is  required  only  when  the  Commission 
decides  against  a  citizen.  The  report  is  the  basis  of 
the  order  to  cease  and  desist.  The  use  of  both  words 


in  the  sentence  under  consideration  is  significant. 

The  orders  of  the  Commission  are  designated  in  Sec¬ 
tion  5  as  “processes”: 

“Complaint,  orders  and  other  processes  of  the 
Commission  under  this  Section  may  be  served. 
.  .  (Italics  inserted.) 

This  designation  of  the  orders  as  processes  in  the  last 
three  references  in  the  Act  is  further  indication  that  in 
Section  5  the  particular  and  peculiar  meaning  of  the 
word  “order”  is  “order  to  cease  and  desist.”  The 
order  of  dismissal  is  not  process.  It  has  been  issued  when 
no  service  could  be  obtained.  In  some  cases  the 
recitals  in  the  order  of  dismissal  indicate  that  the 
respondent  is  not  to  be  found. 

The  appellant  does  not  believe  that  it  is  warranted  in 
taking  the  time  and  space  necessary  to  point  out  the 
details  which  clearly  demonstrate  that  in  each  of  the 
seventeen  uses  of  the  word  “order,”  the  term  must  be 
construed  to  mean  order  to  cease  and  desist.  The 
appellant  invites  the  attention  of  the  court  to  the 
use  of  the  word  in  Section  5  and  invites  the  appellees 
to  point  out  any  instances  in  which  the  meaning  is  not 
restricted  to  orders  to  cease  and  desist. 

The  order  of  the  Commission  is  an  order  to  cease  and 
desist.  * 


"“‘Where  the  same  word  or  phrase  is  used  more  than  once  in  the 
same  act  in  relation  to  the  same  subject-matter,  and  looking  to  the 
same  general  purpose,  if  in  one  connection  its  meaning  is  clear,  and  in 
another  it  is  otherwise  doubtful  or  obscure,  it  is,  in  the  latter  case, 
to  receive  the  same  construction  as  in  the  former,  unless  there  is 
something  in  the  connection  in  which  it  is  employed  plainly  calling 
for  a  different  construction. 

“Rhodes  vs.  Weldy,  46  Ohio  St.,  234,  20  N.  E.,  461,  15  Am.  St. 
Rep.,  584;  Raymond  vs.  Cleveland,  42  Ohio  St.,  529;  James  vs.  Du- 
Bois,  16  N.  J.  Law,  293;  Pitte  vs.  Shipley,  46  Cal.,  161;  In  re  County 
Seat  of  Linn  County,  15  Kan.,  500;  Queen  vs.  Poor  Law  Comm’rs, 
6  Ad.  &  El.,  56;  In  re  National  Savings  Bank  Ass’n,  L.  R.,  1  Ch. 
App.,  547;  Courtauld  vs.  Legh,  4  Exch.,  126;  Gunning  vs.  People, 
86  Ill.  App.,  174;  Darby  vs.  McCarrol,  5  Hayw.  (Tenn.),  286;  Postal 
Tel.  Cable  Co.  vs.  Farmville  &  P.  II.  Co.,  96  Va.,  661,  32  S.  E.,  468; 
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If  we  next  consider  the  quoted  sentence  in  con¬ 
nection  with  the  other  provisions  of  Section  5,  it  be¬ 
comes  immediately  apparent  that  the  whole  sentence 
deals  with  a  procedure  which  arises  only  after  issuance 
of  a  cease  and  desist  order.  The  sentence,  on  which 
appellees  rely  for  statutory  grant  of  authority,  gives 
merely  another  step  in  the  chronological  order  of  events 
which  the  Act  contemplates. 

After  declaring  unfair  methods  of  competition  to  be 
unlawful  and  after  setting  forth  in  detail  the  procedure 
of  prosecution,  the  Act  provides  for  answer,  testimony 
and  hearing.  It  then  goes  immediately  into  the  pro¬ 
cedure  to  be  followed  “if  upon  such  hearing  the  Com¬ 
mission  shall  be  of  the  opinion  that  the  method  of  com¬ 
petition  in  question  is  prohibited.”  (The  other  alter¬ 
native,  that  the  respondent  might  convince  the  Fed¬ 
eral  Trade  Commission  that  he  was  not  guilty,  is  ap¬ 
parently  not  considered.  The  reason  is  obvious.  In 
such  a  case  the  Commission  had  only  to  dismiss  its 
complaint,  and  no  further  proceedings  are  required). 
Plainly  contemplating  a  proceeding  which  ends  with 
decision  against  the  respondent,  the  Act,  having  pro¬ 
vided  for  findings  of  fact,  and  for  cease  and  desist  orders, 
proceeds,  in  the  sentences  immediately  following  those 
above  quoted,  to  provide  for  methods  of  enforcement 
and  review. 

It  became  necessary  to  draw  a  line  defining  the 
boundary  at  which  the  Commission’s  power  ended 
and  the  jurisdiction  of  the  circuit  court  of  appeals 
commenced.  The  Act,  therefore,  provides  that  in  a 
case  which  may  be  appealed  the  Commission’s  power 

Gernet  vs.  Limbach,  163  Ala.,  413,  50  South,  903;  Ryan  vs.  State 
(Ind.),  92  N.  E.,  340.”  Black — Interpretation  of  Laws,  p.  145. 

.  .  Where  words  having  more  than  one  meaning  in  common 

usage  are  employed  in  a  statute,  they  should  be  given  that  meaning 
which  will  best  serve  the  purposes  of  the  statute„it  is  not  repugnant 
to  the  context.  H/' 

“People  vs.  Ballhorn,  100  Ill.  App.,  571;  City  of  Chicago  vs.  Green, 
238  Ill.,  258,  87  N.  E.,  417.”  Black — Interpretation  of  Laws,  p.  144. 
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is  ended  when  the  application  for  review  or  enforcement 
is  filed  with  the  court.  The  provision  is  as  much  a 
restriction  of  authority  as  a  grant  of  power. 

The  purpose  of  granting  such  limited  power  is  plain 
if  viewed  in  the  light  of  other  provisions  of  the  Act.* 
The  obvious  purposes  are  to  remove  the  necessity  of 
presenting  moot  cases  to  the  circuit  court  of  appeals, 
to  permit  the  respondent  before  the  Commission  to 
exhaust  every  possible  means  of  modification  of  adverse 
orders  before  burdening  the  court  with  a  case  for  re¬ 
view,  to  permit  the  Federal  Trade  Commission  to 
withdraw  from  any  untenable  position,  to  encourage 
settlements  and  avoid  prolonged  litigation,  to  permit 
modification  by  the  Commission  of  ambiguous  orders 
and  so  to  prevent  evasions  of  the  law.  None  of  these 
permissions  are  needed  in  the  case  of  a  dismissal  and 
none  of  such  purposes  are  accomplished  by  the  revoca¬ 
tion  of  a  dismissal. 

The  quoted  sentence  is  merely  a  part  of  the  Act 
which  provides  for  the  proceedings  which  follow  an 
order  to  cease  and  desist.  It  is  therefore  respectfully 
submitted  that  the  whole  sentence  when  taken  with  the 
rest  of  the  Act,  particularly  with  the  sentences  immedi¬ 
ately  preceding  it  in  the  same  paragraph  and  those 
immediately  following,  indicates  clearly  an  intent  to 
make  certain  provisions  governing  orders  to  cease  and 
desist  only,  f 


•“The  mind  of  the  legislature  is  presumed  to  be  consistent;  and 
in  case  of  a  doubtful  or  ambiguous  expression  of  its  will,  such  a  con¬ 
struction  should  be  adopted  as  will  make  all  the  provisions  of  the 
statute  consistent  with  each  other  and  with  the  pre-existing  body 
of  the  law. 

“In  re  Simmons,  195  N.  Y.,  573,  88  N.  E.,  1132;  State  vs.  Rutland 
R.  Co.,  81  Vt.,  508,  71  Atl.,  197;  State  vs.  Southern  Ry.  Co.,  145 
N.  C.,  495,  59  S.  E.,  570,  13  L.  R.  A.  (N.  S.),  966;  State  vs.  Harden, 
62  W.  Va.,  313,  58  S.  E.,  715;  Reed  vs.  Goldneck,  112  Mo.  App.,  310, 
86  S.  W.,  1104.”  Black — Interpretation  of  Laws,  p.  118. 

f‘ General  words  in  one  clause  of  a  statute  may  also  be  restrained, 
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The  sentence  by  its  clauses  and  terms  definitely 
indicates  that  it  relates  only  to  orders  to  cease  and 
desist. 

The  first  clause  of  the  sentence,  “  Until  a  transcript  of 
the  record  in  such  hearing  shall  have  been  filed  in  a  circuit 
court  of  appeals  as  hereinafter  provided ,”  imposes  a 
restrictive  time  limit  on  the  Commission’s  powers  to 
vacate  orders  and  gives  other  indications  that  only 
cease  and  desist  orders  are  contemplated.  In  describing 
the  record  as  “the  record  of  such  hearing  ,”  the  Act 
obviously  refers  to  a  hearing  which  results  in  an  order 
to  cease  and  desist,  since  that  is  the  only  type  of  hearing 
to  which  reference  has  heretofore  been  made. 

The  provisions  for  filing  such  transcript  of  record, 
“as  hereinafter  provided,”  are  two-fold.  First,  if  an 
order  to  cease  and  desist  is  not  obeyed,  the  Commission 
may  apply  to  a  circuit  court  of  appeals  for  enforcement 
of  the  order.  Second,  any  party  required  by  such 
order  of  the  Commission  to  cease  and  desist  from  using 
a  method  of  competition  may  file  petition  in  a  circuit 
court  of  appeals  for  review  of  such  order.  These  are 
the  methods  which  in  the  quoted  sentence  are  described 
as  the  means  “ hereinafter  provided ”  for  filing  the  tran¬ 
script  of  record.  The  transcript  of  record  is  later 
designated  as  “the  entire  record  in  the  proceeding, 
including  all  the  testimony  taken  and  the  report  and 
order  of  the  Commission.”  The  report  is,  of  course, 
the  Findings  as  to  the  Facts,  and  the  order  is  the  cease 
and  desist  order  based  thereon. 

Thus,  within  the  time  limit  prescribed  the  Commission 
may  modify  any  findings  as  to  the  facts  or  any  cease 
and  desist  order.  When  the  order  which  may  be 
modified  or  set  aside  is  understood  as  an  order  to  cease 

according  to  these  principles,  by  the  particular  words  in  a  subsequent 
clause  of  the  same  statute. 

“City  of  Covington  vs.  McNickle’s  Heirs,  18  B.  Mon.  (Ky.),  202; 
Felt  vs.  Felt,  19  Wis.,  193;  State  vs.  Goetze,  22  Wis.,  363.”  Black — 
Interpretation  of  Laws,  p.  202. 
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and  desist  the  provision  limiting  the  time  for  further 
action  by  the  Commission  is  reasonable  and  intelligent. 
If,  however,  the  provision  as  to  modification  of  orders 
is  construed  to  include  orders  dismissing  a  complaint, 
the  time  limit  becomes  an  absurdity.  An  order  dis¬ 
missing  a  complaint  does  not  create  a  record  on  which 
either  party  may  file  a  petition  with  the  circuit  court 
of  appeals.  The  record  in  the  case  of  a  dismissal 
lacks  the  essential  element  of  a  report  or  findings  as  to 
the  facts.  The  provisions  of  the  law  authorize  only 
review  of  orders  to  cease  and  desist.  In  cases  of  dis¬ 
missal  there  are  no  aggrieved  parties  who  may  seek 
review  in  the  appellate  court. 

There  is  in  the  law  an  entirely  meaningless  time  limit 
on  the  powers  of  the  Commission  to  vacate  orders  of 
dismissal,  if  the  quoted  portion  of  the  Act  is  construed 
to  grant  such  power  of  revocation.  It  seems  absurd  to 
say  that  Congress  intended  to  provide  that  orders  of 
dismissal  might  be  perpetually  subject  to  revocation 
by  the  Commission  and  could  find  no  better  way  of 
making  such  provision  than  by  solemnly  enacting,  in 
effect,  “until  the  happening  of  an  event  which  is  hereby 
forbidden,  an  order  of  dismissal  may  be  revoked.”* 

Further  considering  the  effect  of  the  time  limit 
imposed  in  the  opening  clause  of  the  quoted  sentence  it 


*  ‘Hence  if  a  statute  apparently  requires  the  performance  of  things 
which  can  not  be  performed,  or  apparently  bases  its  commands  upon 
the  assumption  of  an  impossible  state  of  affairs,  the  courts  must  seek 
for  some  interpretation  of  its  terms,  not  too  strained  or  fantastic, 
which  will  avoid  these  results. 

“Ward  vs.  Ward,  37  Rex.,  389.” 

“A  statute  is  never  to  be  understood  as  requiring  an  impossibility, 
if  such  a  result  can  be  avoided  by  any  fair  and  reasonable  construc¬ 
tion.”  Black — Interpretation  of  Laws,  p.  119. 

“It  is  presumed  that  the  legislature  does  not  intend  an  absurdity, 
or  that  absurd  consequences  shall  flow  from  its  enactments.  Such  a 
result  will  therefore  be  avoided,  if  the  terms  of  the  act  admit  of  it, 
by  a  reasonable  construction  of  the  statute. 

“The  same  rule  prevailed  also  in  the  Roman  law,  where  it  was  a 
maxim  that  ‘verba  nihil  operari  melius  est  qua!  absurde’ ;  that  is,  it  is 
better  that  words  should  have  no  operation  at  all  than  that  they 
should  operate  absurdly.”  Black — Interpretation  of  Laws,  p.  129. 
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becomes  immediately  apparent  that  if  the  theory 
that  this  portion  of  Section  5  authorizes  the  Federal 
Trade  Commission  to  vacate  orders  of  dismissal  is 
accepted,  then  the  guilty  respondent  against  whom  an 
order  has  been  issued  has  far  greater  privileges  than 
the  acquitted  respondent  who  has  been  found  to  be 
wrongfully  accused.  Such  respondent  may  forthwith 
terminate  the  proceedings  before  the  Federal  Trade 
Commission  by  filing  his  petition  for  review  in  the 
circuit  court  of  appeals.  Thus  he  causes  the  time 
limit  on  modification  to  expire.  The  successful  litigant, 
though  absolved  of  guilt,  is  never  free.  Though  the 
complaint  has  been  dismissed,  the  Commission  may  (on 
its  theory  of  the  law)  revoke  the  order  of  dismissal  at 
any  time  and  revive  the  proceedings.  Not  only  may 
this  respondent’s  business  life  be  put  in  jeopardy  again, 
but  he  has  not  even  the  benefit  of  a  statute  of  limitations.* 

The  Federal  Trade  Commission  contends  that  by 
dismissing  its  complaint  it  acquires  perpetual  juris¬ 
diction  over  the  respondent.  To  state  the  effect 
of  the  construction  for  which  appellees  contend  is  to 
refute  it. 

On  the  first  clause  alone  the  sentence  must  be  read 
as  applicable  only  to  orders  to  cease  and  desist.  There 
are,  however,  other  elements  which  make  the  meaning 
unmistakably  clear. 

The  next  significant  element  in  this  provision  of 
the  law  is  the  freedom  of  method  and  procedure  which 
is  granted  to  the  Commission.  Within  the  time  limit 
before  stated,  it  may  set  aside  any  report  or  any  order 
“at  any  time ,  upon  such  notice  and  in  such  manner  as  it 

*“  ‘  If  words  are  ambiguous,  and  one  construction  leads  to  enormous 
inconvenience,  and  another  construction  does  not,  the  one  which 
leads  to  the  least  inconvenience  is  to  be  preferred.’ 

"Reid  vs.  Reid,  L.  R.,  31  Ch.  Div.,  402.”  Black — Interpretation 
of  Laws,  p.  127. 
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shall  deem  proper”*  This  procedure  differs  radically 
from  the  steps  which  must  be  taken  when  the  Com¬ 
mission  first  places  a  citizen  under  charges  of  violation 
of  law.  When  the  proceeding  is  initiated  the  Federal 
Trade  Commission  is  required,  by  the  provisions  of 
the  same  section  of  the  Act,  to  issue  and  serve  a  “com¬ 
plaint  stating  its  charges”  and  to  allow  at  least  thirty 
days  notice  after  service  before  holding  a  hearing. 
The  respondent  is  given  a  right  to  appear  and  be  heard 
at  such  hearing.  Certainly  it  is  not  intended  that  a 
final  order  of  dismissal  may  be  set  aside,  in  a  peremptory 
fashion,  with  all  matters  of  notice  and  hearing  left 
entirely  to  the  arbitrary  will  of  the  members  of  the 
Commission,  f 

If  the  theory  of  jurisdiction  to  vacate  orders  of 
dismissal  should  be  upheld ,  then  every  case  ever  dis¬ 
missed  is  still  subject  to  reopening  at  the  will  of  the 
Commission.  The  only  limitations  on  this  power,  if  it 
be  allowed,  are  such  as  the  appellees  may  choose  from 
time  to  time  to  place  upon  themselves — and  such  limita¬ 
tions  may  be  from  time  to  time  removed  or  changed  at  will. 
If  appellees’  contention  as  to  jurisdiction  is  accepted  and  is 
said  to  be  found  in  Section  5,  the  whole  contention  must  be 
allowed  to  stand  and  dismissals  may  be  reopened  “at 
any  time  upon  such  notice  and  in  such  manner”  as  the 
appellees  may  at  the  moment  deem  proper. 

The  net  result  would  be  that  there  can  never  be  a  final 

*“ Again,  if,  in  a  statute,  a  clause  creating  a  new  offense  and  in¬ 
flicting  a  penalty  is  so  defectively  drawn  that  in  one  part  it  appears 
that  it  shall  be  executed  summarily,  and  in  another,  in  the  usual 
way,  the  latter  is  to  be  preferred. 

“Bennett  vs.  Ward,  3  Caines  (N.  Y.),  259.”  Black — Interpretation 
of  Laws,  p.  123. 

f“.  .  .  it  will  not  be  supposed  that  the  legislature  designed 

to  violate  the  principles  of  right  and  justice. 

“City  of  Boonville  vs.  Ormrod’s  Adm’r.,  26  Mo.,  193.”  Black — 
Interpretation  of  Laws,  p.  92. 


adjudication  by  the  Federal  Trade  Commission  in  favor 
of  a  citizen  .* 

Such  a  construction  would  add  a  zest  and  a  thrill 
to  competitive  commerce.  With  the  changing  per¬ 
sonnel  of  a  tribunal  whose  membership  is  definitely 
restricted  and  divided  along  the  lines  of  political  parties, 
we  may  have  the  continual  possibility  that  new  theories 
of  economics,  ethics,  or  law  may  result  in  the  reopening 
of  old  cases  to  meet  the  varying  and  changing  economic, 
political  and  legal  conceptions  of  the  members  who 
may  from  time  to  time  constitute  a  majority  of  the 
Commission,  f 

There  is  no  intermediate  ground  and  there  can  be 
no  restriction  on  the  power  of  the  Federal  Trade  Com¬ 
mission  if  the  appellees’  contention  is  upheld.  If 
they  may  modify  and  set  aside  final  orders  of  dismissal, 
by  reason  of  their  construction  of  this  portion  of  Section 
5,  then  they  are  not  subject  to  any  limitations  but  may 
proceed  “in  such  manner  as  to  the  Federal  Trade 
Commission  may  seem  desirable.” 

Is  it  reasonable  to  presume  that  a  respondent  is 
placed  under  a  greater  burden  by  the  dismissal  of  the 
complaint  than  by  the  issuance  of  the  same  complaint? 

The  irregularity  of  procedure  which  has  occurred  in 
this  case  as  a  result  of  the  claimed  authority  to  act 
in  a  dismissed  cause  in  such  manner  as  to  the  appellees 
seems  desirable  will  be  discussed  under  another  point. 
The  difference  in  procedure  before  and  after  dismissal 

*"If  the  language  of  a  statute  is  ambiguous,  or  if  it  is  fairly  open 
to  either  of  two  constructions,  the  court  may  and  should  consider 
the  effects  and  consequences  which  will  follow  from  construing  it  in 
the  one  way  or  in  the  other,  and  adopt  that  construction  which  will 
best  tend  to  make  the  statute  effectual  and  produce  the  most  beneficial 
results.”  Black — Interpretation  of  Laws,  p.  100. 

t”.  .  .  in  the  solution  of  a  problem  of  this  kind,  the  court 

must  not  limit  its  outlook  to  the  facts  of  the  case  at  bar,  nor  merely 
to  past  history,  but  must  consider  what  may  be  done  under  the  law 
in  the  future,  as  well  as  what  has  been  done  in  the  past,  and  howr  it 
may  in  the  future  affect  the  community  generally,  and  not  only  the 
litigants  before  it.”  Black — Interpretation  of  Laws,  p.  102. 
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is  mentioned  here  merely  as  a  further  instance  of  the 
intention  in  the  Act  to  permit  modification  of  cease  and 
desist  orders  only.* 

While  such  change  in  procedure  after  final  judgment 
is  shocking  in  the  case  of  a  dismissal,  it  is  not  unreason¬ 
able  in  cases  where  the  judgment  is  against  the  respond¬ 
ent.  A  more  summary  procedure  may  be  permitted 
against  one  who  on  full  trial  and  hearing  has  been 
found  guilty.  In  order  to  give  full  effect  to  orders  to 
cease  and  desist  it  may  be  necessary  to  restate  the 
intent  of  the  order.  To  carry  out  the  purposes  of  the 
Act  and  prevent  evasions,  such  power  may  be  needed. 

In  considering  the  effect  of  the  different  parts  of  the 
sentence  the  appellant  believes  the  close  connection 
of  the  words  “any  report  or  any  order’’  is  important.! 
As  previously  stated  the  report  is  made  only  when  the 
decision  is  against  the  respondent  and  states  the  facts 
on  which  the  order  is  based.  The  two  are  inseparable. 
There  is  no  report  without  an  order  and  no  order  without 
findings  as  to  the  facts,  or  report.  The  Act  plainly 
covers  both  elements  of  the  decision  against  a  respondent. 

The  final  qualification  in  the  sentence  describes  the 
reports  and  orders  which  may  be  modified  or  set  aside 

*“  Every  statute  is  to  be  construed  with  reference  to  its  intended 
scope  and  the  purpose  of  the  legislature  in  enacting  it;  and  where 
1  he  language  used  is  ambiguous,  or  admits  of  more  than  one  meaning, 
it  is  to  be  taken  in  such  a  sense  as  will  conform  to  the  scope  of  the 
act  and  carry  out  the  purpose  of  the  statute.”  Black — Interpretation 
of  Laws,  p.  76. 

f“ Associated  words  explain  and  limit  each  other.  When  a  word 
used  in  a  statute  is  ambiguous  or  vague,  its  meaning  may  be  made 
clear  and  specific  by  considering  the  company  in  which  it  is  found 
and  the  meaning  of  the  terms  which  are  associated  with  it. 

“It  is  an  ancient  and  fundamental  rule  in  the  construction  of 
statutes  that  the  meaning  of  a  doubtful  word  or  phrase  may  be  as¬ 
certained  by  reference  to  the  meaning  of  other  w  ords  or  phrases  with 
w  hich  it  is  associated,  and  that,  where  several  things  are  referred  to, 
they  are  presumed  to  be  of  the  same  class,  when  connected  by  a 
copulative  conjunction,  unless  a  contrary  intent  plainly  appears. 

“Gates  &  Son  Co.  vs.  City  of  Richmond,  103  Va.,  702,  49  S.  E., 
965;  Brown  vs.  Chicago  &  N.  W.  Ry.  Co.,  102  Wis.,  137,  78  N.  W., 
771,  44  L.  R.  A.,  579;  Carson  &  Co.  vs.  Shelton,  128  Ky.,  329,  107 
S.  W.,  793,  32  Ky.  Law  Rep.,  1083,  15  L.  R.  A.  (N.  S.),  509.”  Black- 
Interpretation  of  Laws,  p.  194. 
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as  those  reports  and  orders  “made  or  issued  by  the 
Federal  Trade  Commission  under  this  Section .”  AND 
THE  SECTION  PROVIDES  FOR  NO  OTHER 
ORDER  THAN  AN  ORDER  TO  CEASE  AND 
DESIST.  As  previously  demonstrated,  every  other 
reference  to  an  order  in  this  Section  is  to  an  order  to 
cease  and  desist.  The  concluding  portion  of  the  sentence 
is,  of  itself,  sufficient  to  deny  appellees’  claim  of  au¬ 
thority  in  the  statute  to  permit  revocation  of  orders 
of  dismissal. 

In  concluding  the  argument  on  this  point  the  appel- 
lant  respectfully  submits  that  from  an  examination 
of  the  whole  of  Section  5  it  is  clearly  established  that 
the  statute  does  not  specifically  or  by  any  reasonable 
implication  grant  to  the  Federal  Trade  Commission 
authority  to  modify  or  set  aside  a  final  order  of  the  Com¬ 
mission  dismissing  its  complaint. 

•  »•••••• 

The  appellant’s  second  contention  in  respect  to  the 
effect  of  the  statute  on  the  authority  of  the  Federal 
Trade  Commission  to  modify  or  set  aside  its  order 
dismissing  its  complaint  is: 

(b)  Section  5  of  the  Federal  Trade  Commission  Act 
denies  to  the  Commission  any  authority  to  vacate  its 
orders  dismissing  its  complaint. 

Since  Section  5  of  the  Act  can  not,  as  has  been  demon¬ 
strated,  be  construed  to  grant  the  claimed  power  of 
reopening  dismissed  causes,  it  must  on  the  principles 
of  statutory  construction  be  construed  to  deny  the 
asserted  authority.*  Within  certain  limits  and  on  cer¬ 
tain  conditions  the  jurisdiction  to  modify  or  set  aside 
one  type  of  final  order  is  granted.  The  necessary  inter- 

*“Laws  creating,  defining,  or  punishing  crimes,  and  those  imposing 
penalties  and  forfeitures,  are  to  be  construed  strictly  against  the  state 
or  the  party  seeking  to  enforce  them,  and  favorably  to  the  party 
sought  to  be  charged.  They  are  not  to  be  enlarged  by  implication, 
nor  extended  to  persons  or  cases  not  plainly  within  the  meaning  of 
the  language  employed.”  Black — Interpretation  of  Laws,  p.  451. 
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pretation  is  that  this  power  is  granted  over  only  that 
type  of  final  order.  By  failure  to  mention  the  order 
of  dismissal  and  by  failure  to  include  such  order  of 
dismissal  in  the  restricted  jurisdiction  outlined  in 
the  statute,  Congress  must  be  presumed  to  have  intended 
to  exclude  that  type  of  order  from  the  operation  of 
the  powers  of  modification  and  revocation.* 

In  the  face  of  a  definition  of  limited  power  in  a  statute 
a  general  grant  of  power  may  not  be  implied.  By  a 
particular  authorization  in  a  certain  type  of  cases,  a 
general  authorization  covering  all  other  types  of  cases 
is  denied,  f 

There  are  two  ultimate  decisions  which  must  be 
contemplated  at  the  commencement  of  every  pro¬ 
ceeding  by  complaint  of  the  Federal  Trade  Com¬ 
mission;  first,  a  decision  in  favor  of  the  citizen  under 
charges,  a  dismissal  of  the  complaint  and,  second, 
a  decision  against  the  citizen  sustaining  the  charges 

*“It  was  a  maxim  of  the  old  law  that  ‘casus  omissus  pro  omisso 
habendus  est’;  that  is,  that  a  case  omitted  is  to  be  held  as  intentionally 
omitted.” 

“Broom,  Max.,  46;  Trayn.  Lat.  Max.,  67.”  Black — Interpretation 
of  Laws,  p.  80. 

“  It  is  a  general  rule  of  statutory  construction  (to  be  applied  under 
proper  conditions  and  with  important  limitations)  that  the  express 
mention  of  one  person,  thing,  or  consequence  is  tantamount  to  an 
express  exclusion  of  all  others. 

“Consolidated  Coal  Co.  of  St.  Louis  vs.  Miller,  236  Ill.,  149,  86 
\.  E.,  205;  Goodrich  vs.  State,  133  Wis.,  242,  113  N.  W.,  388;  In  re 
Bailey’s  Estate,  31  Nev.,  377,  103  Pac.,  232;  McFadden  vs.  Blocker, 
2  Ind.  T.,  260,  48  S.  W.,  1043,  58  L.  R.  A.,  878;  Wabash  R.  Co.  vs. 
United  States,  178  Fed.,  5,  101  C.  C.  A.,  133.”  Black — Interpretation 
of  Laws,  p.  219. 

“.  .  .  The  interpolation  of  words  is  permissible  only  for  the 

purpose  of  bringing  out  and  giving  eflect  to  the  evident  intention 
oi‘  the  legislature,  not  to  make  the  statute  embrace  or  include  matters 
or  cases  which  the  legislature  did  not  expressly  include,  however 
plausible  may  be  the  conjecture  that  those  matters  or  cases  were 
within  the  legislative  purview. 

“Johnson  vs.  Barham,  99  Va.,  305,  38  S.  E.,  136.”  Black — Inter¬ 
pretation  of  Laws,  p.  170. 

f“So,  where  a  statute  defining  an  offense  designates  one  class  of 
persons  as  subject  to  its  penalties,  it  is  to  be  understood  that  all  other 
persons  are  not  made  liable. 

“Howell  vs.  Stewart,  54  Mo.,  400.  Johnson  vs.  Southern  Pac.  Co., 
117  Fed.,  462,  54  C.  C.  A.,  508.”  Black — Interpretation  of  Laws, 

p.  220. 
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and  ordering  him  to  discontinue  unfair  methods  of 
competition.  Congress  must  be  presumed  to  have 
contemplated  both  types  of  decisions,  though  the 
dismissal  is  not  mentioned.  The  detailed  requirements 
covering  the  procedure  against  the  citizen  are  obviously 
intended  to  protect  the  innocent  against  improper  or 
improvident  orders.  The  procedure  prescribed  is  clearly 
intended  to  permit  the  citizen  to  show  why  the  com¬ 
plaint  should  be  dismissed.  He  has  certain  protection 
and  is  entitled  to  certain  procedure  before  the  Com¬ 
mission — and  is  entitled  to  review  by  the  courts  after 
adverse  decision  of  the  Commission.  With  a  clear 
recognition  of  the  two  types  of  decision,  Congress 
provided  for  certain  powers  of  modification  and  revo¬ 
cation  over  one  type.  By  so  limiting  the  power  of 
the  Commission,  Congress  refused  to  grant  jurisdiction 
to  modify  or  revoke  the  other  type  of  decision,  the 
dismissal.* 

This  is  more  than  a  mere  failure  to  allow  the  juris¬ 
diction  by  neglecting  to  make  specific  mention  of  it. 
It  is  a  definite  denial  of  the  power  by  bestowing  it  on 
the  other  type  of  final  order  and  on  that  alone,  t  A 
direct  denial  in  a  separate  statement  prohibiting  the 
revocation  of  an  order  of  dismissal  is  not  necessary. 
Congress  could  hardly  be  expected  to  anticipate  such 
a  course  of  conduct  on  the  part  of  the  Federal  Trade 
Commission.  Certainly  it  would  be  beyond  reason 
to  expect  anyone  to  anticipate  the  acts  which  the 

*“For  example,  if  an  act  empowers  a  married  woman  to  sue,  but 
does  not  authorize  her  to  be  sued  apart  from  her  husband,  no  action 
lies  against  her. 

“Hancocks  vs.  Lablache,  L.  R.,  3  O.  P.  Div.  197.”  Black — Inter¬ 
pretation  of  Laws,  p.  82. 

t“.  .  .  a  construction  involving  the  exercise  of  a  doubtful  power 

will  not  readily  be  adopted  in  the  absence  of  direct  words,  when 
the  words  used  admit  of  another  construction  which  steers  clear  of 
all  questions  in  regard  to  power. 

“Madre  vs.  Felton,  61  N.  C.,  279.”  Black — Interpretation  of 
Laws,  pp.  105,  106. 
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appellees  admit  they  have  performed  and  threatened 
in  this  case. 

The  absence  of  such  authority  in  Section  5  is  equiva¬ 
lent  to  a  denial  thereof.  As  stated  bv  the  court  below 

i  ** 

in  the  proceedings  at  *law — 

“//  it  had  been  intended  that  an  order  dismissing 
a  complaint  might  be  set  aside  and  further  pro¬ 
ceedings  had  thereunder  that  intent  would  have 
been  expressed .”  (Record,  p.  197.) 

When  such  intent  is  held  by  Congress  the  mode  of 
expression  is  plain  and  unmistakable.  In  the  present 
Transportation  Act,  Section  16,  paragraph  6,  it  is 
provided — 

“The  Commission  (Interstate  Commerce  Com¬ 
mission)  shall  be  authorized  to  suspend  or 
modify  its  orders  upon  such  notice  and  in  such 
manner  as  it  shall  deem  proper/’ 

Had  the  intention  of  Congress  been  to  authorize 
similar  actions  by  the  Federal  Trade  Commission  the 
expression  would  have  been  as  clear  and  definite.  It 
would  not  be  necessary  to  attempt  to  read  an  entirely 
unrelated  thought  into  a  provision  of  the  Act  which 
becomes  absurd  when  the  new  thought  is  foisted  on  it. 

The  reason  for  the  allowance  of  this  power  to  the 
Interstate  Commerce  Commission  and  the  failure  to 
allow  it  to  the  Federal  Tirade  Commission  becomes 
apparent  when  the  natures  of  the  two  Commissions  and 
their  functions  are  considered.  The  reason  is,  however, 
not  important  here.  The  fact  that  such  provision  is 
repeated  in  the  various  transportation  acts  and  has  not 
been  placed  in  any  act  relating  to  the  Federal  Trade 
Commission  is  significant.  The  quoted  provision  does 
not  appear  in  the  Federal  Trade  Commission  Act 
because  of  the  intent  to  withhold  such  power  from 
the  Federal  Trade  Commission. 


46 


The  appellant  submits  that  on  application  of  the 
principles  of  statutory  construction  to  Section  5  it  is 
apparent  that  Section  5  denies  to  the  Commission 
authority  to  modify  or  revoke  its  orders  dismissing  its 
complaints. 

•  •••••• 

In  concluding  the  discussion  of  the  statutory  grants 

of  power  to  the  Commission,  the  appellant  desires 
briefly  to  refer  to  that  portion  of  the  statute  which 
authorizes  the  Commission  to  adopt  rules  and  regula¬ 
tions.  On  this  point  the  appellant  contends  that — 

(c)  No  rule  or  regulation  of  the  Federal  Trade 
Commission,  authorized  in  the  statute,  can  or  does 
empower  the  Federal  Trade  Commission  to  modify  or 
revoke  its  order  dismissing  its  complaint  in  Docket  540. 

The  power  to  enact  rules  and  regulations  is  found  in 
Section  6,  paragraph  (g)  of  the  Federal  Trade  Com¬ 
mission  Act : 

“Section  6.  That  the  Commission  shall  also 
have  power  .... 

“(g)  From  time  to  time  to  classify  corporations 
and  to  make  rules  and  regulations  for  the  purpose 
of  carrying  out  the  provisions  of  this  Act." 
(Italics  inserted.) 

The  words  above  italicized  indicate  merely  the 
usual  limitation  which  is  placed  by  Congress  on  dele¬ 
gated  power  to  make  rules  and  regulations.  The  reason 
for  the  limitation  on  this  power  is  that  Congress  may 
not  delegate  legislative  power. 

The  first  matter  of  interest  concerning  the  rules  of 
the  Commission  is  that  at  the  time  of  the  filing  of  this 
suit  no  published  rule  of  the  Federal  Trade  Commission 
authorized  or  purported  to  authorize  the  appellees 
to  vacate  an  order  dismissing  a  complaint.  At  the 
time  of  the  issue,  entry  and  enrollment  of  the  Order 
of  Dismissal,  March  23,  1926,  no  such  rule  was  in 


effect.  Nor  did  any  such  provision  appear  in  the  rules 
of  the  Federal  Trade  Commission  at  the  times  of  the 
hearings  on  motions  to  reopen  the  case  in  April  and 
May,  1926 — nor  at  the  time  of  the  issuance  of  the 
Order  of  July  7,  1926 — nor  in  September  and  October, 
1926,  when  other  proceedings  were  had  in  the  dismissed 
cause  Docket  540.* 

The  contention  which  was  raised  by  appellees  in 
the  court  below,  and  which  is  here  anticipated,  attaches 
no  importance  to  the  fact  that  no  published  rule  or 
regulation  of  the  Federal  Trade  Commission  concerning 
revocation  of  orders  of  dismissal  was  in  effect  at  any 
time  prior  to  the  filing  of  this  suit.  The  claim  has  been 
made  to  rest  entirely  on  the  theory  that  by  a  special 
rule  the  appellees  might  have  fixed  a  period  which- 
must  elapse  before  the  order  of  dismissal  became  effec¬ 
tive  and  that  within  said  period  might  have  granted 
motions  and  petitions  to  vacate  the  order  of  dismissal. 

While  this  theory  opens  interesting  fields  for  specu¬ 
lation,  it  may  not  be  properly  considered  here.  The 
answer  to  it  is  that  it  is  based  on  hypothetical  facts 

♦The  court  may  take  judicial  notice  that  there  is  now  in  the  Rules 
of  Practice  of  the  Federal  Trade  Commission  a  provision  concerning 
the  revocation  of  all  types  of  final  orders  of  tne  Commission,  as 
follows: 

“XVII.  Reopening  Proceedings 

“  In  any  case  where  an  order  to  cease  and  desist,  an  order  dismissing 
a  complaint,  or  other  order  disposing  of  a  proceeding  is  issued  the 
Commission  may,  at  any  time  within  90  days  after  the  entry  of  such 
order,  for  good  cause  shown  in  writing  and  on  notice  to  the  parties, 
reopen  the  case  for  such  further  proceedings  as  to  the  Commission 
may  seem  proper.’’ 

This  provision  has  been  recently  adopted  and  was  not  in  effect 
at  the  time  of  the  filing  of  this  cause.  The  appellant  considers  the 
provision  to  be  beyond  the  powers  of  the  Commission  but  unimportant 
here  unless  retroactive  effect  is  claimed.  So  far  as  the  provision 
relates  to  dismissals,  it  is  beyond  the  jurisdiction  of  the  Commission 
and  so  far  as  it  relates  to  orders  to  cease  and  desist,  the  ninety  days 
allowed  for  reopening  the  case  are  in  conflict  with  the  statutory 
right  of  an  immediate  appeal.  It  may  be  pointed  out,  however,  that 
Docket  540  was  not  reopened  “within  ninety  days  from  the  entry ”  of 
the  dismissal.  The  elapsed  time  was  from  March  23,  1926,  to  July 
7,  1926,  on  part  of  the  case  and  from  March  23,  1926,  to  October  8, 
1926,  on  the  whole  case. 
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not  on  the  facts  of  this  case  which  the  appellees  here 
admit. 

The  next  step  in  this  unique  theory  of  rules  is  the 

bland  assertion  that  the  rule  is  made  by  the  act  which 

requires  it.  On  this  theory  it  has  been  argued  in  this 

case  bv  the  Federal  Trade  Commission  that  the  act  is 
«/ 

in  itself  a  special  rule. 

“Its  action  in  each  case  constitutes  in  law  a 
special  rule  for  such  case.”  (Defendants’  brief 
in  support  of  motion  to  dismiss  the  bill  of  com¬ 
plaint.) 


This  special  rule  theory  seems  to  amount  to  a  state¬ 
ment  that  “The  Federal  Trade  Commission  can  do  no 
wrong.”  If  the  statute  won’t  justify  its  acts,  its  own 
rules  may  do  so!  If  the  rules  do  not  reveal  justification 
for  the  act,  then  the  act  itself  is  a  rule,  a  special  rule! 

The  barons  at  Runnymede  settled  this  theory  of  law 
and  this  type  of  legal  reasoning  has  been  obsolete  so 
long  that  serious  discussion  is  hardly  justified.  Bu¬ 
reaucracy  claims  powers  beyond  those  of  thrones. 

The  theory  is  only  mentioned  herein  an  effort  to 
give  full  discussion  to  the  powers  and  asserted  powers 
of  the  Federal  Trade  Commission  under  the  statutory 
authorization  to  make  rules  and  regulations — and  be¬ 
cause  the  theory  was  apparently  urged  with  some 
success  in  the  court  below.* 


*A  few  general  references  to  the  quality  and  character  of  rules  may 
be  properly  considered  in  this  connection. 

A  rule  of  court  is  void  so  far  as  it  operates  to  deprive  a  party  of 
a  statutory  right.  People  vs.  McClellan,  31  Cal.,  101. 

The  rules  and  orders  of  a  court  regulating  practice  should  be  placed 
on  the  records  of  the  court.  Rules  can  not  rest  in  parol,  nor  can  any 
discretion  in  the  application  of  them  be  exercised,  unless  such  dis¬ 
cretion  is  authorized  by  the  rules  themselves.  Rules  of  court  should 
have  a  reasonable  publicity  and  should  only  operate  prospectively. 
Owens  vs.  Ranstead,  22  111.,  101;  see  also  State  vs.  Ensley,  10  Iowa,  149. 

A  rule  of  court  ,  retrospective  in  its  terms  and  operating  as  an  act  of 
limitation,  is  void.  Rust  vs.  Heilbrenner,  11  Serg.  &  R.  (Pa.),  131. 

Rules  of  court  must  not  contravene  the  law  of  the  land.  Fullerton 
vs.  Bank  of  U.  S.,  1  Pet.,  004. 
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In  answer  to  the  theory  of  sanction  for  Commission’s 
acts  by  Commission’s  rules,  special  or  otherwise,  the 
appellant  stands  on  the  proposition  that  the  appellees 
may  not  by  their  own  rules  enlarge  the  powers  granted 
to  them  by  statute.  If  the  statute  gives  the  claimed 
authority  to  revoke  the  order  dismissing  its  complaint, 
then  the  power  exists  without  a  rule.  If  the  statute 
denies  this  authority,  then  it  may  not  be  overturned 
by  a  rule,  even  a  “special  rule/’  If  the  statute  merely 
fails  to  grant  this  authority,  it  may  not  be  enlarged 
by  a  rule. 

Payne  vs.  Railway  Publishing  Co.,  20  App. 
D.  C.,  581-599.  (Writ  of  error  dismissed  in 
Supreme  Court  by  the  Solicitor  General.) 

Merrill  vs.  Jones,  106  U.  S.,  466. 

So  the  question  comes  back  ultimately  to  the  provisions 
of  the  statute. 

•  •••••• 

In  concluding  the  discussion  of  the  statute  the 
appellant  submits  that  it  has  been  demonstrated  that — 

(a)  Section  5  of  the  Federal  Trade  Commission 
Act  does  not  grant  to  the  Federal  Trade  Commission 
jurisdiction  to  vacate  and  revoke  orders  dismissing 
its  complaints. 

(b)  Section  5  of  the  Federal  Trade  Commission  Act 
denies  to  the  Commission  any  authority  to  vacate  its 
orders  dismissing  its  complaint. 

(c)  No  rule  or  regulation  of  the  Federal  Trade  Com¬ 
mission,  authorized  in  the  statute,  can  or  does  empower 
the  Federal  Trade  Commission  to  modfiy  or  revoke  its 
order  dismissing  its  complaint  in  Docket  540. 

•  •••••• 

2.  Inherent  or  Implied  Powers. 

The  appellees  claim  that  the  Federal  Trade  Commis¬ 
sion  has  inherent  or  implied  powers  to  vacate  a  dis- 
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missal  and  to  proceed  in  a  dismissed  cause.  The 
appellant  contends  that  the  Federal  Trade  Com¬ 
mission  has  no  such  inherent  or  implied  powers.  The 
appellant  submits  that — 

(a)  The  nature  of  the  proceeding  on  a  complaint 
before  the  Federal  Trade  Commission  denies  the 
existence  of  inherent  powers  to  vacate  a  dismissal 
and  reopen  the  cause  for  further  proceedings. 

The  Federal  Trade  Commission  before  issuing  a 
complaint  makes  through  agents  an  investigation. 
If  upon  such  investigation  the  Commission  believes 
that  the  prospective  respondent  is  using  unfair  methods 
of  competition  a  complaint  is  issued.  In  the  pre¬ 
liminary  investigation  the  function  of  the  Commission 
resembles  that  of  a  grand  jury. 

When  the  complaint  is  issued  the  function  of  the 
Federal  Trade  Commission  changes  to  that  of  plaintiff 
or  prosecutor.  One  or  more  of  its  attorneys  present 
evidence  in  support  of  the  charges  of  the  complaint 
and  cross-examine  the  respondent’s  witnesses.  The 
testimony  is  taken  before  another  employee  of  the 
Federal  Trade  Commission  who  is  designated  as  Trial 
Examiner.  The  parties  before  the  Examiner  are  desig¬ 
nated  as  the  Commission  and  the  respondent.  The 
witnesses  and  exhibits  which  are  introduced  in  support 
of  the  charges  of  the  complaint  are  known  as  Com¬ 
mission’s  witnesses  and  Commission’s  exhibits.  The 
character  of  the  Commission  as  plaintiff  is  unmistakably 
plain. 

When  the  Trial  Examiner  makes  his  report,  copies  are 
served  on  the  Commission’s  attorney  and  the  respond¬ 
ent’s  attorney.  Further  copies  are  filed  with  the 


Commission.  Exceptions  to  the  report  may  be  taken 
by  either  Commission’s  attorney  or  respondent’s  at¬ 
torney.  Briefs  are  prepared  on  both  sides  and  a  final 
argument  is  had  before  the  Commission.  The  counsel 
for  the  Commission  has  the  opening  and  closing  and 
presents  to  the  Commission  arguments  in  support  of  the 
charges  of  the  Commission’s  complaint.  The  matter  then 
rests  with  the  Commission  for  final  decision.* 

♦This  procedure  is  described  in  the  Annual  Report  of  the  Federal 
Trade  Commission  for  the  fiscal  year  ended  June  30,  1926,  at  pages 
8  and  9,  as  follows: 

“It  is  only  after  the  most  careful  scrutiny  of  the  record  that  the 
commission  issues  a  complaint.  The  commission  must  have,  in 
the  language  of  the  statute,  a  reason  to  believe  that  the  law  has  been 
violated  and  that  the  public  interest  is  involved  before  complaint 
issues.  The  complaint  is  the  specified  statutory  means  provided  to 
bring  before  the  commission  a  party  charged  with  violation  of  laws 
within  its  jurisdiction.  Unlike  the  preliminary  inquiries  and  appli¬ 
cations  for  complaint,  which  are  held  strictly  confidential,  the  com¬ 
plaint  and  aswer  is  a  public  record,  and  with  the  issuance  of  a  com¬ 
plaint  there  is  set  up  the  formal  docket,  which  is  open  for  public 
inspection  after  answer  of  the  respondent  is  filed  or  time  for  filing  has 
expired. 

“A  complaint  is  issued  in  the  name  of  the  commission  in  the  public 
interest.  It  names  a  respondent  and  charges  a  violation  of  law, 
with  a  statement  of  the  charges.  It  contains  notice  of  a  hearing. 
Thirty  days  are  allowed  the  respondent  within  which  to  make  answer. 
The  party  first  complaining  to  the  commission  is  not  a  party  to  the 
complaint  when  issued  by  the  commission;  nor  does  the  complaint 
seek  to  adjust  matters  between  parties.  It  is  to  prevent  unfair 
methods  of  competition  for  the  protection  of  the  public. 

“Upon  the  issuance  of  a  complaint  the  chief  counsel  is  charged 
with  the  trial  and  the  submission  of  the  matter  to  the  commission 
thereafter.  After  answer  is  filed,  and  upon  due  notice  to  all  parties 
respondent,  the  case  is  set  down  for  the  taking  of  testimony  before 
a  trial  examiner.  After  the  taking  of  testimony  and  the  submission 
of  evidence  on  behalf  of  the  commission  in  support  of  its  complaint, 
and  on  behalf  of  the  respondent,  the  trial  examiner  prepares  a  report 
of  the  facts  for  the  information  of  the  commission,  counsel  for  the 
commission,  and  counsel  for  the  respondent.  Exceptions  to  the 
trial  examiner’s  report  may  be  made  by  either  counsel  for  the  com¬ 
mission  or  counsel  for  the  respondent.  The  next  step  is  the  filing  of 
briefs,  and  thereafter  the  case  comes  on  for  final  argument  before  the 
full  commission  upon  the  complaint,  the  answer,  the  testimony  and 
exhibits,  the  trial  examiner’s  report,  exceptions  thereto,  and  briefs 
by  opposing  counsel.  The  case  is  heard  and  taken  under  advisement, 
and  thereafter  the  commission  reaches  a  decision  either  sustaining 
the  charges  in  the  complaint  or  dismissing  the  complaint.  If  the 
complaint  be  sustained,  an  order  is  issued  requiring  the  respondent 
to  cease  and  desist  from  the  practices  proven  under  the  complaint. 
If  the  complaint  be  dismissed,  an  order  of  dismissal  is  issued.” 
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In  Docket  540  at  this  stage  the  Commission  ordered 
the  dismissal  of  the  complaint.  The  nature  and  effect 
of  that  act  was  that  the  plaintiffs  dismissed  their  own 
cause.  There  were  not  three  entities  in  the  proceeding 
such  as  a  court,  a  plaintiff  and  a  defendant.  There 
was  only  the  respondent,  the  Commission  plaintiff  and 
the  Commission  jury.  The  appellant  was  appealing 
from  the  Commission  prosecutor  to  the  Commission 
jury.  And  it  won  that  appeal! 

When  the  Commission  ordered  the  dismissal  of  its 
complaint,  the  plaintiff  assented  to  a  decision  in  favor 
of  the  appellant,  then  the  respondent.  In  that  situation, 
how  could  the  Commission  be  entitled  to  vacate  the 
dismissal?  The  appellant  submits  that  even  so  puissant 
a  body  as  the  Federal  Trade  Commission  has  exhausted 
all  its  functions  and  roles  when  it  has  acted  as  investi¬ 
gator,  grand  jury,  prosecutor,  trial  judge  and  jury,  and 
as  plaintiff  consenting  to  dismissal  of  its  cause. 

If  the  dismissal  is  to  be  revoked  the  next  step,  or 
series  of  steps,  are  the  appearances  of  some  one  to 
move  for  revocation.  Who  appears?  The  plaintiff’s 
attorney — the  prosecutor — who,  disagreeing  with  his 
client,  asks  the  client  and  judge  to  grant  to  him  a 
judgment  non  obstante  veredicto. 

Before  considering  the  effect  of  the  appearance  of 
Commission’s  counsel  on  a  motion  to  vacate  the  order 
of  dismissal,  let  us  consider  who  is  before  the  Com¬ 
mission  after  the  issuance  of  that  order. 

The  jurisdiction  of  the  Federal  Trade  Commission 
over  the  appellant  or  any  other  citizen  depends  on  the 
compliance  with  certain  procedure  prescribed  in  the 
statute.  A  complaint  may  issue  against  any  one  but 
the  party  is  not  before  the  Commission,  is  not  within 
its  jurisdiction,  or  subject  to  its  control  until  the  com¬ 
plaint  is  duly  served.  The  service  on  the  party  gives 
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life  and  effect  to  the  complaint.*  After  the  service 
there  is  pending  a  matter  on  which  the  Commission 
may  act — but  the  actions  to  be  taken  are  limited  by 
the  charges  in  the  complaint. 

Now  the  complaint  is  dismissed.  What,  then,  is 
pending  before  the  Commission?  The  control  and 
jurisdiction  obtained  by  service  has  been  destroyed. 
The  complaint  itself  is  destroyed.  The  complaint 
and  the  respondent  have  been  sent  away,  removed 
from  the  field  of  the  Commission’s  activity.  That 
is  appellant’s  understanding  of  the  meaning  of  dismissal. 
By  what  chain  has  the  Commission  retained  any  measure 
of  control  with  which  to  draw  the  respondent  again 
before  it?  f 

In  the  opinion  of  the  learned  justice  of  the  equity 
court  it  is  stated  that  “by  entry  of  the  order  of  dismissal 
— the  Commission  did  not  exhaust  its  jurisdiction  over 
the  case  pending  before  it."  The  appellant  suggests 
that  the  fallacy  in  the  statement  rests  on  the  assumption 
that  there  could  be  a  case  pending  before  the  Com- 

*“The  complaint  is  the  specified  statutory  means  provided  to  bring 
before  the  Commission  a  party  charged  with  violation  of  laws  within 
its  jurisdiction.”  Annual  Report  of  Federal  Trade  Commission, 
1926,  p.  8. 

t"  Particularly  when  a  statute  gives  a  new  right  or  a  new  power, 
and  provides  a  specific,  full  and  adequate  mode  of  executing  the 
power  or  enforcing  the  right  given,  the  fact  that  a  special  mode  is 
prescribed  will  be  regarded  as  excluding,  by  implication,  the  right 
to  resort  to  any  other  mode  of  executing  the  power  or  of  enforcing 
the  right. 

"Scott  vs.  Ford,  52  Or.,  288,  97  Pac.,  99;  Johnson  vs.  City  of  Louis¬ 
ville,  11  Bush  (Ky.),  527.  Where  a  statute,  which  confers  special 
privileges,  also  imposes  specified  duties,  and  provides  a  remedy  for 
the  neglect  of  them,  that  remedy  alone  must  be  pursued  by  persons 
who  would  seek  redress  for  such  neglect.  Bassett  vs.  Carleton,  32 
Me.,  553,  54  Am.  Dec.,  605;  Calking  vs.  Baldwin,  4  Wend.  (N.  Y.), 
667,  21  Am.  Dec.,  168.  A  statute  incorporating  the  proprietors  of  a 
canal  having  prescribed  a  particular  remedy  for  all  damages  occasioned 
by  the  opening  of  the  canal,  all  other  modes  of  remedy  are  excluded 
by  necessary  implication.  Spring  vs.  Russell,  7  Me.,  273.  A  statute 
which  enumerates  the  particular  things  which  shall  be  necessary  to 
create  a  lien  on  real  estate  excludes  the  idea  of  the  doing  of  any  other 
things  as  essential  to  the  completeness  of  the  lien.  Hughes  vs.  Wallace 
(Ky.),  118  S.  W.,  324.  And  see  Taylor  vs.  Taylor,  66  W.  Va.,  238, 
66  S.  E.,  690.”  Black — Interpretation  of  Laws,  p.  221. 
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mission  after  the  Commission  had  entered  the  dismissal. 
To  what  degree  must  the  Commission  go  into  an  order 
to  remove  the  case  from  the  status  of  a  pending  cause? 
If  the  cause  is  pending  after  it  has  been  dismissed,  may 
it  ever  be  ended? 

Suppose  the  Commission  wants  to  conclude  the  pend¬ 
ing  status  of  a  case  and  wants  to  send  the  respondent 
away.  Can  it  not  do  so  by  order  dismissing  the  com¬ 
plaint?  Or  must  it  connive  with  the  respondent  to 
enter  a  cease  and  desist  order  and  to  present  the  case 
to  a  circuit  court  of  appeals?  If  the  Commission’s 
order  dismissing  a  complaint  does  not  “exhaust  its 
jurisdiction  over  the  case  pending  before  it,”  how  may 
the  Commission  achieve  this  result? 

Where  the  defendant  has  filed  no  cross  bill,  in  a 
tribunal  where  the  defendant  may  neither  ask  nor  obtain 
affirmative  relief  or  judgment,  where  not  even  costs 
may  be  assessed,  may  not  the  plaintiff  dismiss  its  com¬ 
plaint  and  does  not  such  dismissal  conclude  the  pro¬ 
ceedings  in  that  cause? 

The  plaintiff  in  Docket  540  entered  an  uncpialified 
dismissal  of  its  complaint.  It  was  not  a  dismissal 
without  prejudice  or  a  dismissal  with  any  qualification 
whatsoever.  The  Commission  in  the  capacities  of 
plaintiff,  Trial  Examiner  (or  master),  judge  and  jury, 
concurred  in  the  dismissal.  Must  finality  be  lacking 
because  the  prosecuting  attorney  remained  unconvinced? 

It  is  admitted  that  the  Federal  Trade  Commission 
has  no  terms  and  that  in  this  case  the  order  of  dismissal 
was  entered  and  enrolled  when  issued.  It  became 
final  then — or  it  is  never  final. 

The  nature  of  the  proceeding  thus  refutes  the  con¬ 
tention  that  powers  of  revocation  exist  in  the  Federal 
Trade  Commission.  If  the  Commission  were  com¬ 
pelled  to  submit  its  case  to  a  third  party  who  acted  as 
judge  there  might  be  reason  to  believe  that  it  would 
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be  inequitable  to  permit  that  officer  to  modify  and 
vacate  orders  to  cease  and  desist  without  granting  the 
same  power  to  modify  or  vacate  orders  of  dismissal. 
It  might  seem  unjust  to  grant  this  opportunity  for 
modification  of  an  adverse  decision  to  the  defendant 
and  to  deny  the  same  opportunity  to  the  plaintiff. 
But  we  do  not  have  a  third  party  deciding  between  two 
litigants.  We  have  instead  a  Commission  deciding 
between  itself  and  a  citizen,  and  when  it  decides  in 
favor  of  the  citizen,  there  remains  no  aggrieved  party. 

The  questions  of  the  right  of  the  Commission  to  adjust 
a  clerical  error  or  to  correct  a  mistake  caused  by  the  per¬ 
petration  of  a  fraud  are  not  here  involved.  No  such  claim 
is  made  in  any  of  the  motions  or  petitions  which  were 
filed  in  Docket  540  in  an  effort  to  secure  revocation  of 
the  order  of  dismissal.  In  such  cases  (and  only  in  such 
cases)  inherent  power  to  vacate  an  order  of  dismissal 
might  be  claimed. 

Without  these  elements  and  on  a  consideration  of  the 
nature  of  the  proceeding  it  must  be  conceded  that  there 
is  no  inherent  power  to  revoke  orders  of  dismissal. 

•  •••  •  •  •  • 

(b)  The  other  procedure  open  to  the  Commission 

after  dismissal  denies  the  necessity  for  implied  power 
to  revoke  a  dismissal  and  hold  further  proceedings  in 
a  dismissed  cause. 

Certain  powers  may  be  said  to  be  inherent  in  a  tri¬ 
bunal  or  may  be  impliedly  granted  but  such  powers 
are  not  considered  to  be  implied  when  they  are  not 
necessary  to  the  purposes  and  specific  powers  of.  the 
tribunal.* 

*“It  is  therefore  established  as  a  general  rule  that  when  a  con¬ 
stitution  gives  a  general  power,  or  enjoins  a  duty,  it  also  gives,  by 
implication,  every  particular  power  necessary  for  the  exercise  of  the 
one  or  the  performance  of  the  other.  The  implication  under  this  rule , 
however,  must  be  a  necessary ,  not  a  conjectural  or  argumentative  one.” 

Field  vs.  People  ex  rel.  McClernand,  3  Ill.,  79,  83;  Parks  vs.  West, 
102  Tex.,  11,  111  S.  W.,  726.  Black — Interpretation  of  Laws,  p.  31. 

“Whenever  powers,  privileges,  or  property  are  granted  by  a  statute, 
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The  present  procedure  and  the  threatened  acts  of 
the  appellees  are  unnecessary  as  well  as  unlawful,  as 
the  following  summary  of  the  situation  on  the  issues 
raised  by  the  complaints  and  answers  demonstrates: 

First : — Certain  statements  charged  in  the  original 
and  in  the  supplemental  and  amended  complaint  are 
admitted  by  the  petitioner  to  have  been  made.  These 
statements  related  to  the  presence  of  alum  in  com¬ 
petitors’  baking  powders  and  the  physiological  effects 
thereof.  No  proof  was  ever  required  to  establish  the 
making  of  those  statements.  It  was,  however,  denied 
that  the  statements  were  false  as  charged.  There  has 
been ,  since  the  order  of  ’dismissal,  no  allegation,  in  any 
motion  or  petition  for  reopening  the  case,  that  there  exists 
any  new,  or  newly  discovered  evidence  in  proof  of  the 
falsity  of  any  of  those  statements. 

The  revocation  of  the  order  of  dismissal  is  therefore 
not  needed  for  the  purpose  of  receiving  proof  on 
those  charges. 

% 

The  Order  of  July  7,  1926,  which  purported  to  vacate 
the  dismissal  and  to  reopen  the  case  was  not  only 
granted  without  tender  of  proof  on  this  issue  and 
without  allegation  of  the  existence  of  such  proof  but 
specifically  provided  that  “no  evidence  be  taken  with 

everything  indispensable  to  their  enjoyment  or  exercise  is  impliedly 
granted  also,  as  it  would  be  in  a  grant  between  private  persons. 

“Stief  vs.  Hart,  1  N.  Y.,  20,  30;  Sahm  vs.  State,  172  Ind.,  237, 
88  N.  E.,  237;  Newcomb  vs.  Oitv  of  Indianapolis,  141  Ind.,  451,  40 
N.  E.,  919,  28  L.  R.  A.,  732;  State  vs.  Barr,  173  Ind.,  446,  88  N.  E., 
(i04;  Heard  vs.  Pierce,  8  Cush.  (Mass.),  338,  54  Am.  Dec.,  757;  State 
ex  rel.  Watts  vs.  Cain,  78  S.  C.,  348,  58  S.  E.,  937;  Brown  vs.  Clark, 
102  Tex.,  323,  116  S.  W.,  360,  24  L.  R.  A.  (N.  S.),  670;  Callaghan  vs. 
McGown  (Tex.  Civ.  App.),  90  S.  W.,  319.”  Black — Interpretation 
of  Laws,  p.  89. 

“  A  necessary  implication  is  one  which ,  under  all  the  circumstances,  is 
compelled  by  a  reasonable  view  of  the  statute ,  and  the  contrary  of  which 
would  lead  to  such  improbable  results  as  to  constitute  a  legal  absurdity. 
The  ‘necessity’  intended  is  not,  of  course,  physical  nor  necessarily 
natural;  but  it  is  so  strong  a  probability  of  intention  that  a  contrary 
intention  can  not  reasonably  be  supposed. 

“Gilbert  vs.  Craddock,  67  Kan.,  346,  72  Pac.,  869.  Commonwealth 
vs.  Kimball,  24  Pick.  (Mass.),  366.”  Black — Interpretation  of 
Laws,  p.  85. 
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respect  to  the  statements  published  by  the  respondent 
Royal  Baking  Powder  Company  relative  to  the  deleterious¬ 
ness  of  alum  baking  powder.  .  .  .” 

Second — The  appellant  in  answer  to  certain  charges 
of  the  complaint  denied  that  it  had  made  certain  state¬ 
ments  as  there  charged.  These  alleged  statements 
also  related  to  the  harmful*  qualities  of  alum  baking 
powder.  There  has  been  no  proper  tender  of  newly 
discovered  evidence  which  could  not  by  the  exercise 
of  due  diligence  have  been  discovered  during  the  course 
of  the  six  years  in  which  the  complaint  was  pending 
before  thte  Commission. 

If,  however,  the  respondents  believe  that  they  have 
any  proof  that  the  denied  statements  are  being  now 
made  by  the  appellant,  or  have  been  made  since  the 
order  of  dismissal,  they  may  proceed  against  the  ap¬ 
pellant  without  revocation  of  the  dismissal.  They 
need  only  issue  a  new  complaint,  introduce  proof,  and 
proceed  to  an  order  to  cease  and  desist  from  such  un¬ 
fair  methods  of  competition,  if  any  there  be.  The 
order  of  dismissal  will  be  no  bar  to  such  a  proceeding. 

If,  on  the  other  hand,  the  statements  which  the 
appellant  has  denied  making  have  not  in  fact  been  made 
since  the  order  of  dismissal  and  are  not  now  being  made, 
there  is  no  proper  basis  for  a  proceeding  by  the  Federal 
Trade  Commission  looking  to  the  issuance  of  an  order 
to  cease  and  desist  from  making  such  statements. 
There  can  be  no  public  interest  in  such  a  proceeding 
and  no  need  to  enjoin  the  use  of  practices  which  are 
not  in  use. 

Third — As  far  as  the  Commission  is  interested  in 
the  prosecution  of  the  appellant  for  acts  not  covered 
by  the  charges  of  the  complaint  in  Docket  540  or  for 
acts  occurring  after  the  order  of  dismissal,  no  revocation 
of  the  order  of  dismissal  is  needed  to  permit  such 
prosecution.  Such  new  charges  and  new  issues  not 
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only  may  not  properly  be  added  to  the  old  case,  but 
they  may  be  more  effectually  made  and  raised  in  a  new 
proceeding.  The  Commission  needs  only  to  issue  its 
complaint  stating  its  charges. 

The  ends  of  justice  do  not  require  that  every  charge 
which  may  conceivably  be  made  against  the  appellant 
must  be  tried  in  Dockfet  540.  All  proper  purposes 
of  the  Commission  may  be  accomplished  without 
revocation  of  the  order  of  dismissal. 

There  is,  therefore,  no  basis  for  assuming  that  the 
power  to  revoke  the  dismissal  is  inherent  or  may  be 
implied  as  necessary  for  the  accomplishment  of  the 
lawful  purposes  of  the  Commission.* 

3.  The  Form  of  the  Order  of  Dismissal. 

As  a  further  subdivision  of  its  proposition  that  the 
jurisdiction  of  the  Federal  Trade  Commission  over 
the  appellants  in  the  cause  Docket  540  was  exhausted 
when  the  Federal  Trade  Commission  issued  its  order 
dismissing  the  complaint,  and  in  support  of  its  con¬ 
tention  that  the  appellees  had  no  power  to  revoke  the 
order  of  dismissal,  the  appellant  submits  that — 

3.  *The  character  and  form  of  the  Order  of 
Dismissal  indicate  a  final  disposition  of  the 
cause  and  deny  any  reservation  of  power  over 
the  appellant.* 

The  Order  of  Dismissal  in  Docket  540  is  in  the  most 
final  and  absolute  form  ever  used  by  the  Commission 
in  dismissing  a  cause.  A  comparison  of  the  dismissal 

*”The  extension,  or  evolution,  of  a  statute  by  implication  is  to  be 
confined  to  its  strictly  necessary  incidents  or  logical  consequences.” 
Black — Interpretation  of  Laws,  p.  93. 

‘‘In  construing  a  doubtful  or  ambiguous  statute,  the  courts  will 
presume  that  it  was  the  intention  of  the  legislature  to  enact  a  valid, 
sensible,  and  just  law,  and  one  which  should  change  the  prior  law  no 
further  than  may  be  necessary  to  effectuate  the  specific  purpose  of 
the  act  in  question.  The  construction  should  be  in  harmony  with 
this  assumption  whenever  possible.”  Black — Interpretation  of 
Laws,  p.  103. 
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of  Docket  540  with  other  types  of  dismissal  entered 
by  the  Commission,  especially  those  entered  about  the 
same  time,  indicates  plainly  the  quality  of  finality  which 
is  intended  and  expressed  in  this  dismissal. 

The  Order  of  Dismissal  is  as  follows: 

IN  THE  MATTER  OF 

ROYAL  BAKING  POWDER  COMPANY. 

Docket  540. 

ORDER  OF  DISMISSAL. 

*  “This  proceeding  having  been  heard  upon 
the  amended  complaint  of  the  Commission,  the 
answer  of  respondent,  the  testimony  and  other 
evidence,  and  the  briefs  and  oral  arguments  of 
counsel, 

“IT  IS  NOW  ORDERED,  that  this  pro¬ 
ceeding  be,  and  it  hereby  is,  dismissed,  Com¬ 
missioner  Humphrey  dissenting. 

“By  the  Commission. 

“Otis  B.  Johnson, 

“Secretary  ” 

It  will  be  noted  that  there  is  absolutely  no  quali¬ 
fication  or  reservation  in  the  Order.  From  its  recitals 
it  is  evident  that  the  Order  is  issued  after  hearing  upon 
complaint,  answer,  testimony,  briefs  and  argument. 

The  Commission  has,  however,  in  other  cases  em¬ 
ployed  a  qualified  type  of  order  of  dismissal.  Upon 
frequent  occasions  it  has  dismissed  complaints  qualifying 
and  restricting  the  dismissal  as  one  “without  prejudice.’ ’ 
Upon  other  occasions  the  dismissals  have  been  qualified 
by  statements  reciting  as  a  cause  for  the  dismissal 
“that  the  practices  charged  have  been  discontinued’ ’ 
and  upon  still  other  occasions  it  has  been  recited  that 
the  respondent  has  “gone  out  of  business.”  Some 
complaints  have  been  dismissed  with  recitals  that  the 
respondent  has  entered  into  a  stipulation  or  has  agreed 
to  abide  by  decisions  of  a  trade  conference.  Apparently 
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when  the  decision  is  not  on  the  merits,  the  reason  for 
the  dismissal  is  set  forth  and  when  the  Commission 
attempts  to  hold  some  measure  of  jurisdiction  over  the 
respondent  the  dismissal  is  “without  prejudice.” 

The  examples  of  these  types  of  orders  are  too  numerous 
to  mention.  The  appellant  cites  the  records  of  the 
Federal  Trade  Commission  as  authority  for  these 
statements.  A  few  typical  examples  selected  from 
orders  of  dismissal  entered  by  the  Commission  about 
the  time  of  the  dismissal  in  Docket  540  will  be  presented. 

On  March  23,  1926,  the  day  on  which  the  dismissal 
of  Docket  540  was  made,  the  Federal  Trade  Commission 
issued  an  order  of  dismissal  in  the  case  of  Karl  Sohn 
et  al.,  Docket  1224,  specifically  qualifying  its  order 
as  follows: 

“It  is  ordered  that  the  complaint  in  the 
above  entitled  proceeding  be  and  the  same  is 
hereby  dismissed  for  the  reason  that  the  practices 
charged  have  been  discontinued .”  (Italics  inserted.) 

On  the  day  of  the  oral  argument  in  Docket  540, 
March  3,  1926,  the  Federal  Trade  Commission  issued 
an  Order  of  Dismissal  in  the  case  of  Asa  J.  Smythe 
et  al.,  Docket  79S,  in  the  following  terms: 

“It  is  ordered  that  the  complaint  herein 
be  and  the  same  hereby  is  dismissed  without 
prejudice .”  (Italics  inserted.) 

On  March  9,  1926,  the  Federal  Trade  Commission 
issued  an  Order  of  Dismissal  in  the  case  of  the  Cleveland 
Metal  Products  Company,  Docket  1140,  in  the  following 
terms : 

“It  is  ordered  that  the  complaint  in  the  above 
entitled  proceeding  be  and  the  same  hereby  is 
dismissed  for  the  reason  that  it  appears  that  the 
practices  charged  have  been  abandoned.  .  . 

(Italics  inserted.) 


On  March  10,  1926,  while  Docket  540  was  under 
consideration  and  before  the  order  of  dismissal  was 
issued,  the  Federal  Trade  Commission  issued  an  Order 
of  Dismissal  in  the  case  of  the  Champion  Spark  Plug 
Company,  Docket  1231,  in  the  following  terms: 

“It  is  ordered  that  the  complaint  in  the 
above  entitled  proceeding  be  and  the  same  is 
hereby  dismissed  without  prejudice  for  the  reason 
that  the  practices  charged  have  long  since  been 
discontinued.”  (Italics  inserted.) 

On  July  7,  1926,  the  day  on  which  the  Federal  Trade 
Commission  issued  its  order  approving  the  appellant's 
advertising  slogan  and  forbidding  the  taking  of  testi¬ 
mony  on  the  issues  of  the  complaint  but  purporting 
to  reopen  the  case  on  other  matters,  the  Federal  Trade 
Commission  issued  an  Order  of  Dismissal  in  the  case 
of  the  W.  A.  L.  Silver  Manufacturing  Company,  Docket 
1158,  in  the  following  terms: 

“It  is  ordered  that  the  complaint  herein 
be  and  the  same  hereby  is  dismissed  for  the 
reason  that  respondent  has  been  adjudged  bankrupt 
and  its  assets  sold  and  the  business  discontinued.” 
(Italics  inserted.) 

On  the  same  day  the  Federal  Trade  Commission 
issued  an  Order  of  Dismissal  in  the  case  of  the  Rialto 
Silver  Plated  Ware  Company,  Inc.,  Docket  1162,  in 
the  same  terms  as  quoted  above  in  the  W.  A.  L.  Silver 
Manufacturing  Company  case,  Docket  1158.  Similar 
orders  were  issued  by  the  Federal  Trade  Commission 
in  the  period  from  March  3,  1926,  to  July  7,  1926,  in 
seven  other  cases. 

A  comparison  of  the  Order  of  Dismissal  in  Docket 
540  with  other  dismissals  issued  by  the  Commission 
during  the  period  in  which  Docket  540  was  under  con¬ 
sideration  shows  that  the  Commission  had  and  em- 


ployed  certain  forms  for  qualified  or  restricted  orders 
of  dismissal  and  that  the  order  of  dismissal  in  Docket 
540  was  of  the  most  final  nature.  Under  the  practice 
of  the  Commission  there  is  no  form  of  dismissal  more 
final,  absolute  and  unrestricted  than  the  form  used 
in  Docket  540.  It  is  not  the  custom  of  the  Commis¬ 
sion  to  recite  reasons  for  an  absolute  dismissal. 

This  point  has  been  considered  here,  among  other 
reasons,  because  the  appellees  have  contended  that 
the  Order  of  Dismissal  in  Docket  540  was  “inchoate.” 
This  novel  contention  is  based  on  the  assertion  that 
“ Docket  540  was  never  dismissed.”  The  order  of 
dismissal  itself  answers  this  fallacy.  The  appellant 
submits  that  since  the  order  of  dismissal  was  in  itself 
complete  and  final  and  required  no  further  act  or  lapse 
of  time  to  give  it  effect,  it  was  not  “inchoate.”  The 
appellees  admit  that  the  Federal  Trade  Commission 
has  no  terms  and  the  order  of  dismissal  was  dulv  entered 
and  enrolled  when  issued. 

The  theory  which  denies  that  Docket  540  was  ever 
dismissed  and  also  asserts  that  the  order  of  dismissal 
was  “inchoate”  seems  to  be  based  on  the  theory  that 
the  prosecuting  attorney  by  promptly  filing  a  motion 
for  reargument  and  judgment  non  obstante  veredicto 
prevented  the  dismissal  from  becoming  effective.  The 
nature  and  effect  of  this  motion  of  counsel  will  be 
fully  discussed  under  a  later  point.  The  appellant  is 
here  considering  only  the  form  and  effect  of  the  order 
itself  and  the  effect  which  the  Commission  at  the 
time  of  issuance  and  thereafter  must  have  intended  the 
dismissal  to  have. 

Months  after  the  entry  of  the  order  of  dismissal  the 
Commission,  contrary  to  the  claims  of  its  counsel, 
recognized  that  Docket  540  was  dismissed.  Months 
later  the  Commission  announced  that  the  case  was 
not  pending  before  it. 
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In  the  annual  report  for  the  fiscal  year  ended  June 
30,  1926,  which  the  Commission  was  required  to  make 
to  Congress,  the  Federal  Trade  Commission  reported 
on  the  dismissal  of  Docket  540.  In  the  portion  of  the 
report  devoted  to  a  summary  of  the  work  of  the  Legal 
Division  for  1926  the  Commission  states,  at  page  10: 

.  “Complete  synopses  of  complaints  disposed  of 
by  dismissal  or  orders  to  cease  and  desist  entered 
during  the  year  and  all  complaints  pending  at 
its  close  will  be  found  in  Exhibits  6  and  7,  pages 
102  to  153. ”  (Italics  inserted.) 

A  synopsis  of  the  complaint  in  Docket  540  is  included 
in  the  “ complete  synopses  of  complaints  disposed  of 
by  dismissal,”  at  page  113,  as  follows: 

“Complaint  No.  540.  In  the  matter  of  Royal 
Baking  Powder  Co.  Charge:  Using  unfair 
methods  of  competition  by  unfairly  representing 
and  charging  that  its  competitors’  products 
contain  alum,  to  wit,  sodium  aluminum  sul¬ 
phate  (SaS),  and  are  harmful,  unhealthful,  de¬ 
leterious,  and  dangerous  to  users  and  consumers 
of  such  baking  powders,  in  alleged  violation  of 
Section  5  of  the  Federal  Trade  Commission  Act. 

“Disposition:  Dismissed  after  hearing,  Com¬ 
missioner  Humphrey  dissenting.” 

Thus  it  appears  that  even  in  the  summary  of  the 
work  of  the  Legal  Division  the  Commission  considered 
it  proper  and  truthful  to  report  to  Congress  that  prior 
to  June  30,  1926,  the  cause  Docket  540  had  been  “dis¬ 
posed  of  by  dismissal.”  There  is  no  suggestion  that 
at  the  close  of  business  on  June  30,  1926,  the  Order  of 
Dismissal  was  “inchoate”  or  that  the  cause  had  never 
been  dismissed.  The  direct  representation  made  more 
than  three  months  after  the  entry  of  the  Order  of 
Dismissal  indicates  that  the  case  was  ended,  “dis¬ 
posed  of.” 


In  Exhibit  7,  pages  127  to  153,  inclusive,  of  the 
Annual  Report,  the  Commission,  continuing  the  sum¬ 
mary  of  the  work  of  the  Legal  Division,  gives  a  list  of 
“Complaints  pending  July  1,  1926,  and  status.”  Docket 
540  is  not  listed  as  a  complaint  pending  before  the  Com¬ 
mission.  Although  motions  and  petitions  praying  for 
the  revocation  of  the  dismissal  had  been  filed  and 
arguments  had  been  made  before  the  public  sessions 
of  the  Commission  in  April  and  May,  nevertheless 
the  Commission  was  not  willing  to  report  that  the 
matter  was  pending  before  it.  The  theory  of  “inchoate” 
dismissal  had  not  vet  arisen  from  the  ashes  of  a  dead 
case. 

Not  only  is  the  finality  of  the  dismissal  attested  by  the 
terms  of  the  dismissal  itself,  and  by  its  distinction  from 
restricted  and  qualified  types  of  dismissals  but  also  by 
the  Commission’s  own  interpretation  of  its  act  some 
three  months  after  the  entry  of  the  order  of  dismissal. 

The  Commission  informed  the  legislative  branch  of 
the  government  that  it  had  dismissed  its  complaint 
and  that  Docket  540  was  disposed  of  and  not  pending. 
The  claim  that  the  dismissal  was  “inchoate”  and  that 
“Docket  540  never  was  dismissed”  is  reserved  for  the 
judiciary. 

The  appellant  contends  that  the  Order  of  Dismissal 
was  complete,  and  no  revocation  could  change  its 
effect.  The  dismissal  could  never  have  more  dignity, 
weight  or  effect  than  at  the  time  when  it  was  issued, 
entered  and  enrolled.  The  immediate  effect  was,  there¬ 
fore,  the  final  effect  and  thus  ended  all  proper  proceed¬ 
ings  under  the  complaint  in  Docket  540. 

•  ••••  ••• 

4.  The  Effect  of  First  Motion  to  Vacate  the  Dismissal. 

In  denying  the  jurisdiction  of  the  Commission  over 
the  appellant  after  the  dismissal  of  the  complaint  in 
Docket  540  and  in  denying  the  jurisdiction  to  vacate 
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the  dismissal,  the  appellant  must  take  notice  of  another 
asserted  source  of  the  power  which  the  appellees  here 
claim.  The  appellant  therefore  submits  a  further  propo¬ 
sition  that — 

^The  Federal  Trade  Commission  did  not,  by  the 
act  of  the  prosecuting  attorney  in  filing  the 
motion  to  vacate  the  order  of  dismissal,  secure 
any  power  to  grant  the  prayers  of  the  motion.^ 

The  original  motion  to  vacate  the  Order  of  Dis¬ 
missal  was  filed  on  the  23rd  day  of  March,  1926,  by 
the  attorney  for  the  Commission.  The  motion  set 
forth  three  prayers — 

1.  That  the  order  of  dismissal  be  vacated. 

2.  That  a  rehearing  be  granted. 

3.  That  an  order  to  cease  and  desist  be  issued. 

The  reasons  assigned  in  support  of  the  motion  are: 

(1)  That  the  Order  of  Dismissal  was  contrary  to  the 
great  preponderance  of  the  evidence  in  that  the  respon¬ 
dent  (appellant),  contrary  to  its  defense  that  it  had  not 
made  certain  statements,  was  in  fact  making  allegedly 
false  representations,  of  which  eight  were  enumerated. 

(2)  That  the  issues  raised  on  the  scientific  evidence 
had  never  been  argued  before  the  Commission. 

(3)  That  the  proceeding  is  of  the  greatest  interest 
to  the  public. 

It  is  admitted  on  this  appeal  that  the  matters  alleged 
in  this  motion  were  contained  in  the  record  of  the 
cause  Docket  540,  were  considered  by  the  Trial  Ex¬ 
aminer,  were  set  forth  in  the  printed  briefs  by  both  parties 
and  were  argued  at  the  hearing  before  the  Commission 
on  March  3,  1926  (Paragraph  23  of  the  Bill  of  Com¬ 
plaint — Record,  p.  12). 

The  motion  was  merely  formal  in  terms,  expressing 
the  disagreement  of  counsel  with  his  client  who  decided 
against  him  and  really  sought  an  opportunity  for  re- 
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argument  and  new  decision.  It  is  nothing  more  or  less 
than  a  motion  for  judgment  non  obstante  veredicto.  It 
asks  a  change  of  the  dismissal  to  an  order  to  cease  and 
desist.  No  suggestion  for  the  taking  of  additional 
testimony  is  made  and  no  allegation  of  the  existence 
of  new  or  newly  discovered  evidence  appears. 

If  the  Order  of  July  7,  1926,  is  compared  with  the 
terms  of  this  motion  it  will  be  found  that  the  motion 
is  not  in  fact  granted.  The  other  steps  which  were 
taken  by  the  prosecuting  attorney  will  be  considered 
hereafter  in  detail.  The  present  concern  is  only  with 
the  effect  of  his  act  in  filing  this  particular  motion. 

The  motion  was,  of  course,  filed  after  the  issuance  of 
the  order  to  cease  and  desist  but  on  the  same  day. 
The  common  practice  of  the  Federal  Trade  Commission 
requires  the  attorney  prosecuting  a  case  to  prepare 
the  orders  rather  than  to  have  the  successful  party 
present  a  form  as  is  often  done  by  the  courts  The 
order  of  dismissal  bears  the  initials  of  the  attorney  for 
the  Commission.  It  is  not  surprising  therefore  that 
the  Order  of  Dismissal  was  not  issued  until  the  day  on 
which  the  motion  was  filed.  It  is,  however,  significant 
that  no  qualification  was  placed  on  the  order  itself. 
The  order  is  apparently  as  directed  by  the  Commission. 
The  motion  is  merely  an  example  of  the  zeal  of  the 
prosecutor.  The  dismissal  is  the  act  of  the  Commission. 

Probably  as  a  matter  of  routine  the  motion  was 
calendared  for  hearing  on  April  5,  1926.  A  hearing 
was  then  held  and  on  May  6,  1926,  a  further  hearing 
was  held,  other  motions  having  been  filed  in.  the  interim. 
But  in  a  report  covering  the  work  of  the  Commission 
to  June  30,  1926,  previously  cited,  the  Commission 
refused  to  announce  that  Docket  540  had  the  status  of 
a  pending  matter  or  that  it  was  not  ended  on  March 
23,  1926. 

The  Order  of  Dismissal  was  absolute,  final  and  im¬ 
mediately  effective.  It  could  not  therefore  be  an- 
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nulled,  qualified  or  postponed  in  effect  by  the  act  of 
an  earnest  prosecuting  attorney,  however  prompt  and 
diligent  he  might  be. 

There  must  be  a  stage  at  which  the  litigation  in  a 
given  cause  before  a  given  tribunal  ends.  That  stage 
is  reached  before  the  Federal  Trade  Commission  when 
the  dismissal  order  is  issued,  entered  and  enrolled. 
No  lapse  of  time  is  required  to  give  full  effect  to  the 
dismissal.  The  power  of  a  tribunal  without  terms  is 
ended  in  a  given  cause  when  the  order  of  dismissal  is 
entered  and  enrolled. 

The  powers  which  the  appellees  claim  are  beyond 
those  recognized  as  inherent  in  the  courts.  Since  there 
are  no  decisions  on  the  Federal  Trade  Commission 
jurisdiction,  it  is  relevant  to  submit  decisions  of  the 
courts  in  analogous  cases.  The  jurisdiction  of  the 
Federal  Trade  Commission  under  Section  5  is  analogous 
to  that  of  a  court  of  equity.  The  Commission  may 
issue  orders  to  cease  and  desist  from  unfair  methods 
of  competition  under  Section  5  and  the  court  of  equity 
may  enjoin  unfair  competition  at  common  law. 

Where  a  court  has  no  terms  the  test  of  finality  is 
the  entry  and  enrollment  of  the  order.  In  fact  in 
England  the  suit  was  ended  at  that  point  irrespective 
of  terms. 

“By  the  established  Chancery  Practice ;  a 
rehearing  in  the  sense  in  which  that  term  is 
used  in  equity  can  not  be  allowed  after  the  decree 
is  enrolled.  If  the  party  desires  it,  it  must  be 
applied  for  before  the  enrollment.”  (Italics  in¬ 
serted.)  Brown  vs.  Aspden,  14  How.,  26. 

It  has  been  held  that  when  a  decree  has  been  enrolled 
the  case  has  reached  a  stage  in  which  it  is  subject  to 
review  only  on  a  bill  of  review. 

Maynard  vs.  Peresult,  30  Mich.,  160. 

Bennett  vs.  Winter,  2  Johns,  Ch.  (N.  Y.),  205. 
Lakin  et  al.  vs.  Lawrence,  (Mass.),  80  N.  E.,  578. 
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“On  July  17,  1919,  some  two  months  after 
the  entry  of  the  final  decree,  the  plaintiff  moved 
to  have  that  decree  vacated  and  a  decree  entered 
which  added  a  clause  to  the  fourth  paragraph 
of  it.  This  was  denied,  and  an  appeal  was 
taken  by  the  plaintiff  from  the  order  and  decree 
denying  this  motion.  After  the  entry  of  a  final 
decree  in  a  siiit  in  equity  the  court  has  no  power 
to  vacate  it.  The  jurisdiction  of  the  court  is  at 
an  end.” 

Marshall  Engine  Co.  vs.  New  Marshal  Engine 
Co.  et  al.,  80  N.  E.,  548,  203  Mass.,  410. 

Even  within  the  term  the  right  to  move  for  rehearing 
exists  only  under  the  rules  provided  by  the  court,  as 
appears  from  the  decision  by  Mr.  Justice  Waite,  in 
the  case  of  Brooks  vs.  Railroad  Company,  102  U.  S., 
107: 

“A  petition  for  rehearing  after  judgment,  under 
the  rule  promulgated  in  Public  Schools  vs. 

■  Walker,  9  Wall.,  G03  (76  U.  S.,  XIX,  650), 
can  not  be  filed  except  at  the  Term  in  which 
the  judgment  was  rendered.  In  Hudson  vs. 
Guestier,  7  Cranch,^l,  a  motion  was  made  at  the 
February  Term,  IV 12,  for  a  rehearing  in  a  case 
decided  two  years  before;  but  the  court  said, 
‘The  case  could  not  be  reheard  after  the  Term 
in  which  it  was  decided.’  At  the  end  of  the 
term,  the  parties  are  discharged  from  further 
attendance  on  all  causes  decided ,  and  we  have  no 
power  to  bring  them  back.  After  that,  we  can  do 
no  more  than  correct  any  clerical  errors  that 
may  be  found  in  the  record  of  what  we  have 
done. 

“In  Brown  vs.  Aspden,  14  How.,  25,  where  the 
practice  in  respect  to  orders  for  rearguments 
was  first  formally  announced,  the  rule  in  this 
particular  was  not  extended}  for  Chief  Justice 
Taney  was  careful  to  say  that  the  order  for 
reargument  might  be  made  after  judgment, 
provided  it  was  entered  at  the  same  term; 
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and  in  U.  S.  vs.  Knight,  1  Black,  488  (66  U.  S., 
XVII,  80),  the  same  limitation  is  maintained. 
Down  to  that  time  such  an  order  could  be  made 
only  on  the  application  of  some  member  of  the 
court  who  concurred  in  the  judgment,  and  this 
continued  until  Public  Schools  vs.  Walker,  supra, 
when  leave  was  given  counsel  to  submit  a  petition 
to  the  same  effect.  In  all  other  respects  the 
rule  is  now  substantially  the  same  as  it  was 
before  this  relaxation.”  (Italics  inserted.) 

The  Federal  Trade  Commission  has  no  terms  and  no 
rules  covering  the  reopening  of  dismissed  cases.  * 

The  courts  could  not  vacate  a  dismissal  and  reopen 
a  case  for  the  trial  of  new  issues.  In  Docket  540  there 
was  no  tender  of  the  proof  of  the  falsity  of  the  appel¬ 
lant’s  statements,  no  tender  of  new  or  newly  discovered 
evidence  in  proof  of  the  making  of  the  denied  state¬ 
ments  and  the  order  which  purported  to  grant  the 
motion  and  reopen  the  case  specifically  prohibited  the 
taking  of  testimony  on  the  issues  of  the  old  case. 

A  motion  which  seeks  such  relief  as  the  motion  now 
under  consideration,  without  any  assignment  of  the 
recognized  grounds  for  reopening  a  case,  may  not  confer 
jurisdiction  on  the  Federal  Trade  Commission  to  vacate 
a  dismissal  and  the  order,  which  purports  to  vacate  the 
dismissal  but  closes  the  issues  of  the  dismissed  case, 
can  not  be  said  to  grant  the  motion  and  make  the 
dismissal  void  ab  initio. 

It  is  reasonable  to  assume  that  Congress  intended  to 
give  to  the  Commission  less  power  than  that  of  a  court 
of  equity  rather  than  more.  The  right  to  enforce  its 
decree  on  its  own  process  is,  for  example,  denied  to  the 
Commission.  The  attempted  reopening  of  the  case 
is  made  on  grounds  which  would  be  clearly  insufficient 
in  equity  and  in  a  manner  not  permitted  to  the  court. 

•The  only  rule  on  the  subject  was  published  after  this  suit  was 
commenced.  See  footnote  to  page  47,  supra. 
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The  appellees  attempt  on  the  motion  to  entertain  a 
bill  of  review,  without  meeting  the  usual  requirements 
of  such  a  bill. 

Being  granted  a  jurisdiction  less  than  that  of  a  court, 
they  claim  powers  beyond  those  of  courts.  The  ap¬ 
pellees  were  without  jurisdiction  to  grant  the  prayers 
of  the  motion.  The  prosecutor’s  act  in  filing  the 

motion  could  not  confer  that  jurisdiction. 

•  ••••••• 

In  concluding  this  portion  of  its  argument,  the 
appellant  respectfully  submits  to  the  court  that  it  has 
established  that  the  jurisdiction  of  the  Federal  Trade 
Commission  over  the  appellant  in  the  cause  Docket  540 
was  exhausted  when  the  Federal  Trade  Commission 
issued  the  order  dismissing  its  complaint,  and  that  its 
acts  thereafter  were  in  excess  of  its  jurisdiction.  It 
has  been  shown  that  the  statute,  Section  5  of  the 
Federal  Trade  Commission  Act,  on  the  principles  of 
statutory  construction,  does  not  grant  but  rather 
denies  the  power  to  revoke  an  order  of  dismissal  and 
that  there  can  be  found  in  the  rules  of  the  Commission 
and  in  the  implied  powers  of  the  Commission  no  such 
jurisdiction  to  vacate  a  dismissal. 

On  this  point  alone  the  appellant  is  entitled  to  a 
reversal  of  the  decree  of  the  court  below. 

The  acts  of  the  appellees  have  been  demonstrated 
to  be  in  excess  of  the  powers  conferred  by  statute  and 
beyond  their  lawful  jurisdiction.  Such  acts  of  officials 
may  be  and  often  have  been  restrained.  The  right 
to  remedy  against  such  acts  is  fully  discussed  under 
the  appellant’s  fourth  point  at  pages  1C6  to  132 
of  this  brief. 
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II. 

Assignments  of  Error  Nos.  5,  14,  16,  17,  18,  19,  20, 

21  and  25. 

The  appellant’s  second  proposition  is  that — 

THE  ACTS  OF  THE  APPELLEES  SUBSEQUENT 
TO  THE  ISSUANCE  OF  THE  ORDER  OF  DISMISSAL 
IN  DOCKET  540  HAVE  BEEN  COMMITTED  IN 
AN  ARBITRARY  AND  CAPRICIOUS  MANNER 
WHICH  DENIES  TO  THE  APPELLANT  THE  STATU¬ 
TORY  PROCEDURE  AND  DUE  PROCESS  OF  LAW 
TO  WHICH  IT  IS  ENTITLED. 

The  proposition  treats  with  the  other  phases  in 
which  the  acts  of  the  appellees  have  exceeded  their 
jurisdiction  in  addition  to  the  act  of  revocation  of  the 
dismissal.  It  will  be  shown  that  even  if  the  authority 
to  revoke  a  dismissal  were  conceded,  still  the  means 
and  methods  employed  by  appellees  against  the  appellant 
have  been  so  irregular,  so  flagrant  in  denial  of  appellant’s 
rights,  so  contrary  to  the  provisions  of  the  statute,  so 
arbitrary,  wilful  and  capricious  as  to  constitute  a  pro¬ 
cedure  unknown  to  the  common  law,  a  denial  of  due 
process  of  law,  and  a  course  of  conduct  so  inequitable 
and  unlawful  as  to  warrant  interference  and  restraint 
by  the  courts. 

In  order  to  point  out  the  irregularities,  the  arbitrary 
and  capricious  nature  of  the  acts  of  the  appellees,  the 
appellant  desires  here  to  trace  the  successive  steps  by 
which  Docket  540  has  been  closed,  reopened,  closed  and 
reopened  in  the  period  from  March,  1926,  to  October, 
1926. 

The  case,  Docket  540,  was  presented  to  the  Federal 
Trade  Commission  on  so-called  final  argument  on  March 
3,  1926.  Thereafter  the  action  of  the  Commission  in 
determining  to  dismiss  the  complaint  was  taken.  This 
decision  was  not  then  communicated  to  the  appellant, 
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but  following  the  usual  practice  the  instructions  to  draw 
the  order  were  given  to  the  Commission’s  attorney 
who  had  been  assigned  to  prosecution  of  the  case.  The 
Order  of  Dismissal  was  drawn  by  the  attorney  and  on 
March  23rd  was  issued  by  the  Secretary  of  the  Com¬ 
mission,  the  officer  who  signs  all  orders.  The  Order  of 
Dismissal  was  duly  entered  and  enrolled  when  issued 
(Paragraph  19  of  Bill  of  Complaint,  Record  p.  11), 
and  became  immediately  final  in  accordance  with  its 
terms.  It  is  significant  to  note  how  the  method  of 
reopening  the  dismissed  case  changes  and  grows  from 
this  date.  The  acts  of  the  Federal  Trade  Commission 
in  closing  and  opening  the  case  from  this  date  on  are 
also  significant. 

The  first  motion  to  reopen  the  case  and  for  rehearing 
and  the  issuance  of  an  order  to  cease  and  desist  has 
been  previously  considered  at  pages  64-70.  As  has  been 
indicated  in  that  discussion,  the  first  motion  was  merely 
a  motion  by  the  prosecuting  attorney  for  judgment 
non  obstante  veredicto. 

Before  any  decision  was  rendered  on  this  motion  the 
second  step  toward  the  revocation  of  the  Order  of 
Dismissal  was  also  taken  by  the  prosecuting  attorney. 
The  next  act  was  the  filing  of  a  petition  for  leave  to 
file  a  so-called  supplemental  motion,  as  stated  in 
paragraphs  25-41,  inclusive,  of  the  Bill  of  Complaint, 
(Record,  pp.  13-22).  This  occurred  in  April,  1926, 
and  the  first  notice  thereof  was  given  to  the  appellant 
on  the  22nd  day  of  April,  1926. 

The  appellees  admit  that  they  did  not  communicate 
to  the  appellant  all  the  alleged  evidence  and  exhibits 
in  their  possession,  which  were  said  to  be  attached  to 
the  petition  and  “supplemental”  motion,  did  not 
identify  anonymous  and  hearsay  “evidence”  and  did 
consider  other  matters  ex  parte  in  connection  with  this 
petition  and  the  so-called  supplemental  motion,  and  on 
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other  occasions  subsequent  to  the  dismissal.  Failure 
and  refusal  to  give  notice  is  thus  admitted. 

The  first  example  of  a  request  to  reopen  the  case  for  the 
taking  of  additional  testimony  occurs  in  this  second  motion. 
The  request  is  apparently  based  on  matters  which  are 
alleged  to  constitute  competent  and  material  “newly 
discovered  evidence.”  The  allegations  of  the  motion 
were  unverified  and  no  statement  is  made  to  explain 
why  the  alleged  evidence  could  not  by  the  exercise  of 

due  diligence  have  been  discovered  and  presented  by 

* 

the  prosecuting  attorney  during  the  six  years  in  which 
the  case  was  pending  before  the  Commission.  The 
description  furnished  by  the  motion  shows  that  the 
evidence  was  merely  cumulative  to  evidence  already 
in  the  record.  It  is  noteworthy  that  no  statement 
is  made  to  indicate  that  the  alleged  evidence  is  offered 
as  proof  of  the  alleged  falsity  of  any  of  the  statements 
which  are  charged  against  the  plaintiff  in  the  Com¬ 
mission’s  complaint. 

From  an  examination  of  the  description  in  paragraph 
35  of  the  Bill  of  Complaint  (Record,  p.  18),  of  the  ex¬ 
hibits  attached  to  this  supplemental  motion  the  nature 
of  the  exhibits  will  appear.  Many  of  the  statements 
were  in  anonymous  handwriting,  some  were  in  tele¬ 
grams  to  counsel  for  competing  companies  bearing 
anonymous  charges  in  handwriting  which  attempted 
to  make  the  telegrams  relevant,  some  irrelevant  state¬ 
ments  were  set  out  in  ex  parte  affidavits,  and  some 
exhibits  contained  no  reference  to  the  charges  of  the 
complaint  except  the  slogan,  “No  alum — no  bitter 
taste”  (which  was  later  approved  by  the  appellees). 
Some  exhibits  were  practically  reproductions  of  ex¬ 
hibits  introduced  at  the  hearings  before  the  dismissal. 
In  one  instance  an  advertisement  of  another  company, 
a  manufacturer  of  cream  of  tartar  baking  powder,  was 
introduced.  No  connection  of  appellant  with  this 
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company  is  claimed  to  exist.  Some  advertisements 
of  the  appellant,  dated  as  far  back  as  November,  1922, 
were  offered  as  exhibits.  One  advertisement  contained 
no  reference  to  alum.  The  bulk  of  the  advertisements 
contained  statistics  giving  preferences  of  doctors, 
dietitians,  club  women  and  others  in  favor  of  cream  of 
tartar  baking  powder.  Exception  seems  to  have  been 
taken  to  the  statistics,  although  no  issue  in  the  case 
related  to  this  point.  Certain  cook  books  of  appellant 
were  here  introduced  and  were  later  described  by  the- 
prosecuting  attorney  as  “harmless  in  themselves,” 
(infra,  p.  77). 

The  appellant  made  the  proper  objections  to  this 
procedure  in  motions  filed  with  the  Commission  (Record, 
pp.  15-16),  and  in  oral  argument  on  May  6,  1926,  and 
thereafter.  (Record,  p.  25.) 

On  May  6,  1926,  at  oral  argument  on  the  so-called 
supplemental  motion  before  the  Federal  Trade  Com¬ 
mission,  other  papers,  affidavits,  circulars  and  hearsay 
evidence  not  previously  communicated  to  the  appellant 
were  presented  to  and  considered  by  the  Federal  Trade 
Commission  (Bill  of  Complaint,  paragraphs  41-2-3, 
Record,  p.  22).  Some  of  this  “evidence”  has  never 
been  communicated  to  appellant.  (Record,  pp.  30-32). 

During  the  period  from  the  date  of  the  Order  of 
Dismissal  to  July  7,  1926,  and  thereafter,  sundry 
petitions,  affidavits,  exhibits  and  other  papers  entitled 
in  Docket  540  were  presented  to  the  Federal  Trade 
Commission  by  certain  alum-using  competitors  of  the 
appellant  and  were  considered  by  the  defendants 
prior  to  the  issuance  of  the  ruling  on  the  supplemental 
motion  and  prior  to  other  orders  of  the  Federal  Trade 
Commission,  but  said  consideration  was  ex  parte  and 
copies  of  said  papers  were  not  served  upon  the  plaintiff. 
(Bill  of  Complaint,  paragraphs  44-54,  Record,  pp.  22-24). 

The  appellant  made  proper  defense  to  said  supple- 
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mental  motion  as  set  out  in  paragraph  55  of  the  Bill  of 
Complaint  (Record,  p.  25).  Thereafter,  on  June  21, 
1926,  certain  other  exhibits,  unnumbered  and  unidenti¬ 
fied,  which  had  been  received  by  the  Federal  Trade 
Commission  ex  parte,  were  served  on  the  appellant  by 
the  Federal  Trade  Commission  (Bill  of  Complaint, 
paragraphs  56-63,  Record,  pp.  26-29).  Further  motion 
in  objection  thereto  was  filed  by  appellant  with  the 
Federal  Trade  Commission  and  the  matters  set  out 
in  said  motion  are  reaffirmed  in  the  Bill  of  Complaint, 
paragraphs  64-72,  (Record,  pp.  29-32). 

Within  the  limits  of  this  brief  the  appellant  may 
not  take  the  space  to  relate  all  the  irregular  procedure 
of  the  Commission.  A  few  examples  of  the  matters 
known  to  have  been  received  without  notice,  con¬ 
sidered,  and  never  communicated  to  or  served  upon  the 
appellant  may  be  mentioned. 

In  another  proceeding,  Docket  1127,  a  case  by  the 
Federal  Trade  Commission  against  the  Calumet  Baking 
Powder  Company,  the  appellant  discovered  a  motion 
filed  on  July  6,  1926,  by  counsel  for  the  Calumet  Baking 
Powder  Company  in  which  that  respondent  prayed 
for  certain  relief  and  referred  to  a  paper  filed  in  Docket 
540  as  follows:  “Counsel  for  the  Respondent  respectfully 
points  out  to  the  Examiner  that  ...  .  the  Respond¬ 

ent  has  already  submitted  itself  to  the  jurisdiction  of 
the  Commission  by  its  petition  in  D.  540,  Federal 
Trade  Commission  Docket.”  The  petition  to  which 
reference  is  made  was  never  communicated  to  or  served 
on  the  appellant  and  did  not  appear  in  the  public  records 
at  that  time.  (Paragraphs  48-52,  Record,  pp.  23-24). 

Certain  other  pleadings  were  filed  by  counsel  for  a 
group  of  competitors  and  were  similarly  concealed. 
(Paragraphs  46  and  47  of  Bill  of  Complaint,  Record, 
pp.  23-24). 

At  a  later  date,  in  September,  1926,  a  petition  of 
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seven  alum-using  competitors  with  five  attached  ex¬ 
hibits  was  filed  against  the  appellant.  Four  exhibits 
only  were  served  on  the  appellant  (Paragraph  90 
of  Bill  of  Complaint,  Record,’ p.  38). 

These  examples  suffice  to  show  the  nature  of  the 
proceedings  by  the  appellees. 

The  appellant  made  frequent  efforts  by  motions  to 
secure  copies  of  all  papers  considered  by  the  appellees 
or  to  secure  permission  to  examine  the  originals  and 
make  copies  (Paragraphs  &5-66  Record,  pp.  29-30). 
The  reason  for  denying  the  appellant’s  motions  was 
apparently  stated  by  counsel  for  the  Commission  in 
his  written  reply  to  one  such  motion,  “for  the  further 
reason  that,  since  the  affidavits  and  exhibits  relate  solely 
to  the  respondent's  (appellant’s)  activities ,  it  can  not  be 
ignorant  of  the  facts  and  so  imable  to  reply  fully.” 
(Paragraph  71,  Record,  p.  31.) 

(Victor  Hugo  reports  a  similar  procedure  before  a 
“Commission”  giving  a  brief  dialogue  between  the 
presiding  officer  and  the  accused: 

“You  are  condemned.” 

“Is  it  possible?  For  what?” 

“Well,  the  fact  is,  I  can’t  tell  you  exactly. 
Examine  your  conscience.  Think  over  what 
you  have  done.’’ 

The  institution  of  this  type  of  procedure  marked 
the  end  of  a  Republic  and  the  author  aptly  called  his 
report,  “History  of  a  Crime.”) 

When  exhibits  were  introduced  at  hearings  which 
appellant  was  permitted  to  attend  the  method  of  presen¬ 
tation  of  evidence  was  strangely  informal  and  irregular. 
For  example,  over  objection  of  the  appellant  a  certain 
circular  was  presented  to  and  received  and  considered 
by  the  Commission  upon  identification  made  by  Com¬ 
mission’s  counsel  in  the  course  of  argument,  as  follows: 
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“This  is  something  that  has  just  come  in  today.  This 
is  April  9th,  in  Colorado.  I  have  here  a  copy  of  the 
books  passed  out  by  the  Royal  Company,  a  cook  book, 
harmless  in  itself,  but  stuck  into  the  leaves  of  this  cook 
book  was  the  Westfield  Circular;  and  it  is  said  to  have 
been  handed  out  by  a  Royal  Baking  Powder  demon¬ 
strator.  ...  A  salesman  of  a  competing  company 
picked  that  up  from  a  customer  on  whom  he  called 
and  he  reports  that  was  handed  out  by  the  Royal  Baking 
Powder  Company.”  (Paragraph  59,  Record,  p.  28). 

Following  these  proceedings,  which  are  too  lengthy 
to  be  described  except  by  reference  to  the  Bill  of  Com¬ 
plaint,  the  appellees  on  July  8,  1926,  served  upon  the 
appellant  a  certain  Order  dated  July  7,  1926,  which 
purported  to  vacate  the  order  of  dismissal  and  to 
reopen  Docket  540. 

The  Order  of  July  7,  1926,  was  accompanied  by  a 
statement  of  Commissioner  Vernon  W.  Van  Fleet, 
which  appears  on  the  face  of  said  order,  as  follows: 

“I  refuse  to  vote  because  it  is  apparent  that  a 
majority  of  the  full  Commission  will  be  in  favor  of 
the  motion  to  reopen  the  case.  1  am  still  of  the 
opinion,  first,  that  the  Commission  has  no  juris¬ 
diction  to  set  aside  its  dismissal,  and  second,  I 
think  that  the  procedure  is  irregular  and  that 
the  matters  presented  before  the  Commission 
have  been  presented  in  an  irregular  way  and  not 
according  to  our  procedure  as  provided  by  law 
and  the  rules  and  procedure  of  the  Commission.” 
(Paragraph  75,  Record,  p.  33.) 

Said  Order  of  July  7,  1926,  overrules  all  pending  mo¬ 
tions  of  the  appellant  and  purports  to  vacate  the  Order 
of  Dismissal  entered  March  23,  1926,  with  certain  ex¬ 
ceptions  which  are  noted  in  the  Order  itself.  The 
appellant  respectfully  submits  that  the  Order  of  July  7, 
1926 ,  definitely  closes  all  the  issues  raised  on  complaint 
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and  answer  in  Docket  5J+0  and  to  this  extent  the  Order  of 
Dismissal  is  confirmed.  If  the  Order  is  examined  in 
connection  with  the  amended  complaint  of  the  Federal 
Trade  Commission  and  the  answer  of  the  plaintiff  to 
the  amended  complaint,  Exhibits  3  and  4,  respectively, 
to  the  Bill  of  Complaint,  it  will  become  immediately 
apparent  that  the  issues  in  the  proceeding  Docket 
540  were  closed  by  the  part  of  the  Order  which  commands 
that — 

“No  evidence  be  taken  with  respect  to  the 
statements  published  by  the  Royal  Baking 
Powder  Company  relative  to  the  deleteriousness 
of  alum  baking  powder,  and 

“It  is  further  ordered  that  the  dismissal 
of  the  complaint  with  respect  to  the  slogan 
‘no  alum — no  bitter  taste’  be  and  the  same  is 
hereby  confirmed,  it  being  the  opinion  of  the 
majority  of  the  Commission  that  the  same,  as 
before  the  Commission  in  this  case,  is  not  an 
unfair  method  of  competition.” 

The  portions  of  the  order  which  are  quoted  above 
are  the  only  parts  which  can  possibly  be  intended  by 
the  first  part  of  the  order  which  recites  that  the  Order 
of  Dismissal  is  vacated,  “except  as  hereinafter  provided  .” 
The  first  part  of  the  above  quotation  covers  all  state¬ 
ments  charged  against  the  plaintiff  in  the  Commission’s 
complaint  and  the  second  portion  of  the  quotation 
directly  refers  to  the  prayer  on  which  the  prosecuting 
attorney  submitted  the  case  to  the  Federal  Trade 
Commission  in  his  brief,  namely,  that  the  Federal 
Trade  Commission  issue  its  order  against  the  appellant 
“prohibiting  it  .  .  .  from  making  any  reference 

whatever  to  the  presence  or  absence  of  alum  in  its  own 
products  or  in  the  products  of  its  competitors.”  (Para¬ 
graph  16  of  Bill  of  Complaint,  Record,  p.  10.) 

The  appellant  as  a  result  of  this  Order  of  July  7,  1926, 
was,  therefore,  confronted  with  the  anomalous  situation 
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of  defending  a  case  which  was  reopened,  but  in  which 
the  issues  were  closed,  although  specific  provision  was 
made  for  the  taking  of  testimony  on  other  points.  The 
obvious  attempt  was,  first,  to  prevent  the  appellant  from 
proclaiming  the  dismissal  of  the  charges  under  which 
it  had  been  suffering  for  some  six  years;  second,  to  proceed 
against  the  appellant  in  the  same  cause,  Docket  540, 
on  new  charges  without  the  service  of  a  complaint 
stating  such  charges  as  required  by  Section  5  of  the 
Federal  Trade  Commission  Act;  and,  third,  to  hold,  if 
possible,  full  and  complete  power  to  reopen  the  dis¬ 
missed  case  in  all  respects,  at  the  will  of  the  appellees 
and  on  the  commission  by  the  appellant  of  any  act 
displeasing  to  the  appellee®. 

The  effect  was  to  permit  the  Commission  and  com¬ 
petitors  of  the  appellant  to  inform  the  public  by  press 
releases  and  otherwise  that  the  Order  of  Dismissal  had 
been  vacated  and  the  appellant  was  still  defending 
against  charges  of  unfair  competition  (without  per¬ 
mitting  the  appellant  to  introduce  evidence  on  the  real 
charges). 

The  matters  on  which  testimony  could  be  taken 
would  be  any  matters  which  the  Commission  decided 
came  within  the  part  of  the  order  which  recited  that  the 
proceedings  was  “ reopened  solely  for  the  purpose  of 
taking  testimony  with  respect  to  misleading  advertising. 

.  .  .”  Thus  a  new  case  was  superimposed  on  the 
old  case,  Docket  540,  and  the  appellant  was  denied 
due  process  of  law  and  its  right  to  the  statutory  pro¬ 
cedure.  It  may  be  assumed  that  the  new  charges 
probably  would  relate  to  the  statistics  in  the  advertise¬ 
ments  which  were  attached  as  exhibits  to  the  sup¬ 
plemental  motion.  No  definite  statements  of  charges 
was  made  and  no  opportunity  for  answer  was  provided. 
Without  raising  an  issue  the  appellees  were  authorizing 
the  taking  of  testimony. 
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The  original  decision  in  the  final  Order  of  Dismissal, 
rendered  after  the  consideration  of  testimony  and  other 
evidence,  after  six  years  of  litigation  became,  if  appellees 
are  right  in  their  conception  of  their  power,  a  mere  nullity, 
brushed  aside  to  open  the  door  for  a  new  case,  without 
providing  for  further  testimony  in  the  old  case  or  further 
consideration  of  the  issues.  A  new  case  was  being 
commenced  against  the  appellant  as  stated  in  paragraph 
43  of  the  Bill  of  Complaint  (Record,  p.  22). 

Finding  itself  in  this  situation  the  appellant  sought 
to  answer  the  injurious  publicity  which  had  been 
directed  against  it  for  six  years  and  endeavored  to 
find  some  method  of  giving  to  the  public  an  impartial 
statement  of  the  issues,  testimony  and  decision  in  Docket 
540.  In  this  attempt  the  appellant  committed  certain 
acts  which  resulted  in  the  final  effort  of  the  Federal 
Trade  Commission  to  reopen  Docket  540,  the  first  real 
effort  to  reopen  the  issues  of  the  case,  as  distinguished 
from  a  merelv  colorable  revocation  of  the  Order  of 
Dismissal.  (Paragraph  81  of  the  Bill  of  Complaint, 
Record,  p.  34). 

This  effort  of  the  appellees  is  clearly  an  attempt  to 
reopen  the  issues  of  Docket  540  as  a  punitive  measure, 
as  a  result  of  the  displeasure  of  the  appellees  over  the 
appellant’s  exercise  of  its  rights  of  free  speech.  The 
acts  of  the  appellant  which  provoked  the  further  action 
by  the  appellees  are  set  out  in  detail  in  the  Bill  of 
Complaint  in  paragraphs  81  to  85,  inclusive,  (Record, 
pp.  34-36). 

Briefly,  the  appellant  published  the  Trial  Examiner’s 
Report,  the  Order  of  Dismissal  and  the  Order  of  July 
7,  1926.  With  this  publication  and  in  the  same  pamphlet 
the  appellant  issued  a  foreword.  .  (Exhibit  8  to  Bill 
of  Complaint,  Record,  pp.  143-8).  With  this  pamphlet 
or  booklet  the  appellant  distributed  in  some  instances 
other  printed  matter,  (Exhibits  9,  10,  and  1 1  to  Bill  of 
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Complaint,  Record,  pp.  148-150).  The  copy  of  the 
Examiner’s  Report  was  true  and  accurate.  The  orders 
were  reproduced  in  facsimile.  The  summaries  and 
statements  in  the  other  papers  were  truthful  and  correct. 
The  Examiner’s  Report  and  the  Orders  spoke  for  them¬ 
selves.  The  report  had  been  served  on  the  appellant 
in  November,  1925,  but  publication  had  been  withheld 
awaiting  decision  on  the  issues  of  Docket  540. 

The  appellees  apparently  became  displeased  with  the 
publication  of  the  facts  of  the  case  even  though  ex¬ 
pressed  in  their  own  words  and  the  words  of  their 
agent.  The  Secretary  of  the  Commission  informed 
interested  parties  that  the  Report  of  the  Trial  Examiner 
was  confidential  and  not  available  to  the  public  (Para¬ 
graph  84,  Record,  p.  36).  The  report  was  not  in  fact 
confidential;  copies  had  been  exhibited  to  alum-using 
competitors  of  the  appellant.  No  published  rule  of 
the  Federal  Trade  Commission  describes  Reports  of 
Trial  Examiners  as  secret  or  confidential  and  no  pro¬ 
vision  in  law  requires  or  sanctions  the  ban  of  secrecy.* 
(Paragraph  84,  Record  p.  36). 

*Since  the  final  order  in  the  court  below  the  appellees  have  made  a 
new  ruling  on  the  publication  of  trial  examiners’  reports.  The  ap¬ 
pellant  is  uncertain  whether  this  court  will  take  judicial  notice  of 
such  ruling  in  view  of  the  fact  that  it  has  not  been  formally  added 
to  the  published  rules  of  practice.  It  is  here  given  for  such  con¬ 
sideration  as  the  court  may  deem  warranted. 

“February  29,  1928. 

“Memorandum  for  Secretary, 

Chief  Counsel, 

Chief  Examiner, 

Board  of  Review, 

Chief  Trial  Examiner, 

Director  of  Trade  Practice  Conferences, 

Docket  Section: 

“The  Commission  today  approved  and  adopted  the  following 
order,  the  same  to  be  immediately  effective  and  with  instructions  to 
the  Secretary  to  comply  therewith: 

“Ordered,  that  the  Commission  reaffirms  its  existing  rule  that  the 
report  of  the  Trial  Examiner  upon  the  Facts  in-  formal  complaint 
cases  is  a  confidential  document  and  that  it  be  so  stamped  on  its 
face;  and  that  the  Secretary  serve  upon  counsel  this  report  with  an 
accompanying  letter  stating  that  it  is  confidential  and  limited  in  its 
use  to  counsel  and  the  Commission  and  is  delivered  to  counsel  with  the 
distinct  understanding  that  neither  the  report  or  any  portion  of  it 


82 

The  reports  of  the  trial  examiners  in  other  cases  have 
been  published  without  objection  by  the  appellees. 
(Paragraph  85,  Record,  p.  36). 

The  Federal  Trade  Commission  in  its  Annual  Report 
for  1926,  previously  referred  to,  says  of  the  Trial 
Examiner’s  Report,  at  page  8, 

“The  report  upon  the  facts  with  exceptions 
thereto  taken  by  counsel  for  the  Commission 
and  counsel  for  the  respondent  is  the  basis  of 
argument  before  the  Commission  after  final 
hearing  of  complaint  cases  on  the  merits.” 

From  the  nature  of  the  proceeding,  from  the  above 
statement  of  the  function  of  the  Trial  Examiner’s 
Report,  and  from  the  report  itself  (Record  pp.  62-140), 
the  propriety  of  publishing  the  Trial  Examiner’s  Report 
in  Docket  540  in  connection  with  the  orders  in  that 
case  will  readily  appear. 

Upon  protest  being  made  to  the  appellees  by  seven 
alum-using  competitors  of  the  appellant  against  the 
publication  of  the  Trial  Examiner’s  Report  in  Docket 
540,  the  appellees,  on  September  30,  1926,  made  the 
first  effort,  on  their  own  motion,  (a)  to  set  aside  in  full 
and  without  restriction  the  order  of  dismissal;  (b)  to 
reopen  the  dismissed  case  on  all  issues;  and  (c)  to  add 
thereto  a  further  charge  concerning  an  act  or  series  of 
acts  which  had  been  commenced  some  five  months 
after  the  order  of  dismissal,  namely,  the  circulation  of 
the  Trial  Examiner’s  Report. 

shall  be  disclosed  or  published  in  any  manner  whatsoever,  except 
as  may  be  necessary  in  referring  to  such  report  in  the  exceptions 
thereto,  the  briefs,  and  arguments  before  the  Commission. 

“By  direction  of  the  Commission. 

“Otis  B.  Johnson, 

“Secretary.” 

The  “existing  rule,”  to  which  reference  is  above  made,  has  never  been 
published  or  incorporated  in  the  Federal  Trade  Commission’s  pam¬ 
phlets  containing  its  announced  rules. 

The  appellant  believes  that  the  rule  does  not  cover  appellant’s 
acts  in  1926  and  that,  for  reasons  not  here  pertinent,  it  is  another 
act  in  excess  of  the  jurisdiction  of  the  appellees.  It  is  merely  set 
out  here  in  an  effort  to  give  the  court  full  information. 
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The  initial  step  was  taken  by  serving  on  the  appellant 
on  September  30,  1926,  a  certain  order  of  the  appellees 
requiring  the  appellant  to  show  cause  why  the  following 
order  should  not  be  forthwith  entered  in  Docket  540: 

“It  is  Ordered  that  the  order  of  the  Commission 
dismissing  this  case  on  March  23,  1926,  and 
that  the  order  entered  by  the  Commission  on 
July  7,  1926,  relating  to  the  reopening  of  the 
case  for  certain  purposes  only,  be  and  the  same 
are  hereby  vacated,  set  aside  and  held  for  naught. 

“It  is  Further  Ordered  that  this  case  be  and 
the  same  is  hereby  reopened  for  the  taking  of 
additional  evidence  relevant  to  the  issues  raised 
by  the  pleadings  and  occurring  since  the  close 
of  the  taking  of  evidence  on  May  2,  1925. 

“It  is  Further  Ordered  that  evidence  be  also 
taken  concerning  the  publication  and  circulation 
of  the  respondent  of  copies  of  the  Report  Upon 
the  Facts,  filed  November  10,  1925,  by  Trial 
Examiner  Edward  M.  Averill,  and  that  publi¬ 
cation  and  circulation  by  the  respondent  of  other 
matters  relevant  to  the  issues  involved  in  this 
proceeding  down  to  the  closing  of  the  taking 
of  such  additional  evidence  pursuant  to  this 
order.” 

With  its  order  to  show  cause,  the  Commission  served 
on  the  appellant  a  copy  of  the  petition  of  the  seven 
alum-using  companies  and  four  of  the  five  exhibits 
which  were  filed  and  considered  with  said  petition. 
(Paragraphs  87-89,  Record,  pp.  37-8).  The  fifth  Ex¬ 
hibit  was  never  served. 

To  this  order,  or  rule,  to  show  cause  the  appellant 
filed  a  return  on  October  8,  1926,  denying  the  jurisdiction 
of  the  appellees  and  moving  to  strike  the  petition  as  one 
filed  by  strangers  to  the  cause.  The  return  stated, 

“In  these  proceedings  the  respondent  has  been 
put  to  very  large  expense  and,  to  a  considerable 
degree,  compelled  to  divert  the  energies  of  its 
employes  from  its  business,  while  its  competitors 
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have  been  making  use  of  each  act  of  the  Com¬ 
mission  to  injure  its  reputation  and  good-will, 
although  in  the  whole  six  years  of  agitation 
there  has  been  no  adjudication  whatever,  finding 
the  respondent  guilty  of  any  improper  or  unfair  act. 
The  respondent  respectfully  protests  that  it  is 
entitled  to  be  relieved  from  further  harassment 
and  that  if,  since  the  Order  of  Dismissal  in 
Docket  No.  540,  it  has  done  anything  which  the 
Commission  deems  to  be  a  proper  ground  for 
complaint,  that  it  proceed  against  it  as  duly 
provided  by  law  rather  than  by  the  present  pro¬ 
cedure,  constituting,  as  it  does,  an  arbitrary 
exercise  of  governmental  power  and  a  violation 
of  the  respondent’s  rights  under  the  Constitution.” 


A  copy  of  the  appellant’s  return  was  attached  to  the 
Bill  of  Complaint  as  Exhibit  14  (Record,  pp.  39  and  154). 
As  the  contentions  which  the  appellant  here  makes 
concerning  the  appellees  procedure,  as  well  as  the 
appellant’s  rights  to  act  as  it  did  for  the  purposes 
stated,  are  set  out  in  full  in  this  return,  the  appellant 
respectfully  invites  the  attention  of  the  court  thereto, 
in  lieu  of  repeating  in  this  brief  the  substance  of  its 
return.  The  full  text  appears  on  pages  154  to  162, 
inclusive,  of  the  Record. 

The  Record,  at  pages  167  to  169,  (Exhibit  15  to  the 
Bill  of  Complaint)  discloses  that  the  appellant’s  return 
to  the  order  to  show  cause  was  presented  to  the  Com¬ 
mission  at  two  o’clock  in  the  afternoon  of  October  8, 
1926.  The  Record  also  discloses  that  at  ten  minutes 
after  two  o’clock  the  Commission  adjourned  upon  the 
announcement  of  Chairman  Hunt: 

“The  Chief  Counsel  will  be  instructed  to 
prepare  a  complaint  in  compliance  with  the  order. 

“Now,  under  the  circumstances,  we  will 
adjourn.’’ 
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Thus  the  decision  of  the  appellees  on  the  return 
was  promptly  rendered.  The  elapsed  time  from  the 
presentation  of  the  return  to  the  announcement  of  the 
decision  was  too  short  to  permit  a  reading  and  con¬ 
sideration  of  the  return. 

Thus  the  appellees  overruled  the  defenses  raised  on 
the  appellant’s  return  to  the  citation  to  show  cause 
and  directed  the  issuance  of  a  further  order  or  com¬ 
plaint  in  Docket  540. 

On  the  notice  given  to  the  appellant,  the  appellees, 
if  they  had  any  jurisdiction  at  all  in  the  premises, 
could  properly  do  only  one  of  three  things.  First, 
they  could  sustain  the  defenses  of  the  appellant’s 
return  and  refuse  to  issue  the  proposed  order  in  Docket 
540.  Second,  they  could  rule  against  the  appellant’s 
defenses  and  issue  the  proposed  order  in  Docket  540. 
Third,  they  could  issue  part  of  the  order  and  refuse 
to  issue  the  rest.  They  went,  however,  a  step  beyond 
this  procedure  and  ordered  the  issuance  of  a  complaint 
in  compliance  with  the  order.  The  reference  to  a  further 
complaint  in  Docket  540  is  merely  the  announcement 
that  the  next  necessary  step  after  the  issuance  of  the 
proposed  order  will  be  taken.  The  proposed  order 
would  not  itself  constitute  a  “statement  of  charges” 
and  did  not  fix  time  for  answer  and  hearing.  Even  on 
appellees’  method  of  procedure  it  would  be  inadequate 
without  a  supplemental  complaint  in  Docket  540,  and 
on  the  original  complaints  no  evidence  could  be  taken 
on  matters  which  arose  for  the  first  time  some  five 
months  after  the  dismissal.  Chairman  Hunt,  there¬ 
fore,  announced  that  the  appellees  would  issue  in 
Docket  540  a  further  complaint  “in  compliance  with 
the  order.” 

It  is  immaterial  here  whether  the  proposed  com¬ 
plaint  was  to  be  in  compliance  with  order  to  show 
cause  or  with  the  proposed  order  against  which  cause 
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was  to  be  shown.  Whatever  it  was,  the  appellees 
were  holding  a  hearing  in  Docket  540  and  were  threat¬ 
ening  further  proceedings  in  that  dismissed  cause. 

Thus,  on  these  facts,  it  will  be  seen  that  the  irregular 

*  v  v  \  \  f  \ 

and  arbitrary  acts  of  the  appellees  in  Docket  540  are 

so  capricious  and  so  contrary  to  the  course  of  the 
common  law  that  the  appellant  has  been  denied  its 
right  to  due  process  of  law. 

There  is  an  admitted  lack  of  notice  to  the  appellant. 
Of  course,  from  time  to  time  some  papers  were  served 
on  the  appellant,  but  it  is  admitted  that  in  the  course 
of  the  consideration  by  the  appellees  of  the  question 
of  vacating  the  order  of  dismissal  certain  other  papers 
were  received  and  considered  ex  parte  without  notice 
or  opportunity  for  hearing  thereon  to  the  appellant. 
This  being  admitted,  it  must  be  also  conceded  that  the 
appellant  was  without  notice.  Notice  of  part  and 
concealment  of  the  rest  is  not  in  fact  or  in  law  any 
notice  at  all. 

In  the  case  of  Garfield  vs.  United  States  ex  rel. 
Spalding,  32  App.  D.  C.,  153,  this  court  had  occasion 
to  pass  upon  a  case  involving  a  procedure  in  which 
partial  notice  only  was  given.  This  court  affirmed 
a  decision  of  the  Supreme  Court  of  the  District  of 
Columbia,  allowing  a  writ  of  mandamus  against  the 
Secretary  of  the  Interior  to  compel  him  to  vacate  an 
order  of  disbarment  of  attorneys.  The  methods  used 
in  the  proceeding  before  the  Secretary  contain  the 
same  elements  of  secrecy  and  consideration  of  charges, 
of  which  no  notice  was  given,  as  are  admitted  in  Docket 
540.  After  citing  the  case  of  United  States  ex  rel. 
Wedderburn  vs.  Bliss,  12  App.  D.  C.,  483,  this  court 
in  a  decision  by  Mr.  Chief  Justice  Shepard  said,  at 
page  158: 

“In  considering  other  charges  than  those  which 
the  relators  were  called  upon  to  answer,  and 
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founding  his  order  of  disbarment  thereon,  the 
Secretary  acted  in  excess  of  his  jurisdiction  in  the 
premises.  Even  if  the  charge  made  warranted 
the  broad  interpretation,  still,  the  relators  had 
denied  the  specific  one,  and  their  answers  con¬ 
tained  no  admission  of  guilt  in  any  other  respect. 
Consequently  a  finding  against  them  must  neces¬ 
sarily  have  been  founded  on  testimony  taken 
without  notice  to  them,  and  without  oppor¬ 
tunity  to  cross-examine  the  witnesses,  and  to 
the  consideration  of  which  they  did  not  assent 
in  any  way. 

“We  are  of  the  opinion  that  the  learned 
trial  justice  was  right  in  holding  that  the  pro¬ 
ceeding  was  a  denial  of  due  process  of  law,  and 
the  judgment  in  each  case  will  be  affirmed, 
with  costs.” 

In  this  case  a  petition  (or  rehearing  was  denied  by 
this  court  and  a  petition  for  writ  of  certiorari  was 
denied  by  the  Supreme  Court. 

The  failure  to  provide  notice  has  been  construed 
by  this  court  as  a  denial  of  due  process  of  law.  In  the 
case  of  Allman  vs.  District  of  Columbia,  3  App.  D.  C.,  8, 
this  court  said,  at  page  23: 

“The  fatal  defect  in  the  act  and  in  the  pro¬ 
ceedings  thereunder,  is  the  failure  to  provide 
for  notice  to  owners  of  property,  and  an  oppor¬ 
tunity  to  be  heard  at  least,  before  the  final 
settlement  of  the  charge,  and  lien  therefor 
upon  their  property.” 

The  Federal  Trade  Commission  Act  does  not  show 
this  defect  of  failure  to  provide  for  notice,*  but  the 

.  .  in  giving  judicial  powers  to  affect  prejudicially  the 

rights  of  persons  or  property,  a  statute  is  understood  as  silently 
implying,  when  it  does  not  expressly  provide,  the  condition  or  quali¬ 
fication  that  the  power  is  to  be  exercised  in  accordance  with  the 
fundamental  rules  of  judicial  procedure,  such,  for  instance,  as  that 
which  requires  that,  before  its  exercise,  the  person  sought  to  be  pre¬ 
judicially  affected  shall  have  an  opportunity  of  defending  himself. 

“Maxwell,  Interp.  (2d  Ed.),  443;  Bagg’s  Case,  11  Coke,  93b.” 
Black — Interpretation  of  Laws,  p.  91-92. 
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proceedings  by  appellees  in  Docket  540  do  show  that 
appellees  ignored  the  requirements  of  the  statute,  and 
failed  to  give  notice. 

While  the  court  below  held  that  these  acts  of  the 
appellees  were  procedural  and  administrative,  this 
court  does  not  recognize  that  the  principles  of  due  process 
of  law  are  not  applicable  to  administrative  proceedings. 

In  the  case  of  Allman  vs.  District  of  Columbia  (supra) 
this  court  said,  at  page  22: 

“  'Due  process  of  law  is  not  confined  to  judicial 
proceedings,  but  extends  to  every  case  which 
may  deprive  a  citizen  of  life,  liberty  or  property 
whether  the  proceeding  he  judicial,  administrative 
or  executive  in  character.’  Stuart  vs.  Palmer, 
74  N.  Y.,  191 ;  Murray’s  Lessee  vs.  Hoboken 
L.  &  I.  Co.,  18  How.,  272.  Weimer  vs.  Bunbury, 
30  Mich.,  201.”  (Italics  inserted.) 

It  is  significant  to  note  that  the  cited  case  arose  on 
petition  for  writ  of  certiorari,  not  a  suit  to  recover  money 
paid  on  taxes  unlawfully  assessed.  This  court  granted 
immediate  relief  against  a  denial  of  due  process  which  is 
directly  analogous  to  the  case  at  bar.  The  same 
principle  is  announced  in  the  case  of  Jones  vs.  District 
of  Columbia,  3  App.  D.  C.,  20. 

The  Commission’s  process,  or  notice,  is  its  complaint 
stating  its  charges.  The  means  of  securing  jurisdiction 
is  by  serving  such  a  complaint.  After  the  order  of 
dismissal  the  complaint  in  Docket  540  was  destroyed 
and  the  appellant  was  never  again  brought  before  the 
Commission  in  Docket  540  by  the  issuance  and  service 
of  a  complaint.  With  this  fact  in  mind  and  with  a* 
recollection  of  the  concealment  of  charges,  the  exparte 
hearings  and  the  anonymous  writings  on  exhibits  which 
were  used  as  “evidence,”  the  following  quotation  from 
the  decision  of  this  court  in  the  case  of  Karrick  vs. 
Wetmore,  25  App.  D.  C.,  415,  is  particularly  applicable: 
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“The  right  to  be  heard  is  a  fundamental  right 
of  every  litigant  under  our  system  of  jurisprudence 
worthy  is  not  denied 

even  in  the  lawless  codes  of  the  most  lawless 
savages;  and  in  the  right  to  be  heard  the  first 
element  is  that  of  notice.  The  service  of  process, 
in  other  words,  notice,  is  the  essential  prerequisite 
of  the  exercise  of  jurisdiction  by  any  court. 
Indeed,  it  may  be  said  that,  strictly  speaking, 
not  a  single  step  from  the  beginning  to  the 
end  of  a  legal  controversy  can  be  taken  without 
notice  to  the  opposing  party;  although,  of 
necessity,  the  notice  in  many  instances  is  con¬ 
structive,  rather  than  actual,  and  the  absence 
of  it  is  an  irregularity  rather  than  a  defect  that 
would  operate  to  cause  a  failure  of  jurisdiction. 
These  are  fundamental  principles  of  the  law 
which  can  not  be  controverted;  and  yet,  if  we 
give  effect  to  the  contentions  of  the  appellee 
in  the  case  now  before  us,  it  can  not  be  without 
serious  derogation  of  those  principles.’ ’ 

When  the  character  of  the  various  steps  and  degrees 
by  which  the  appellees  proceeded  in  Docket  540  from 
March  to  October,  1926,  in  public  and  in  secret,  are 
recalled  and  the  appellees’  claim  of  right  to  proceed 
“in  such  manner  as  to  the  appellees  may  seem  desirable” 
is  also  brought  to  mind,  then  a  further  portion  of  the 
decision  in  the  case  of  Karrick  vs.  Wetmore  (supra) 
is  especially  applicable  here.  At  page  426,  this  court 
said : 

“In  order  to  maintain  the  validity  of  the 
judgment  upon  which  he  sues,  the  appellee  is 
driven  to  the  necessity  of  arguing  that  no  notice 
was  required,  that  the  parties  were  in  court, 
and  that  the  court  had  jurisdiction  over  them 
and  over  the  subject-matter,  but  the  plain 
answer  to  this  is  that  the  defendant  was  not 
in  court.  He  had  been  dismissed  from  court 
without  day,  and  was  no  longer  required  to 
take  notice  of  its  proceedings.  It  is  absurd 

160-F— 7 
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to  argue  that  he  must  be  regarded  as  cognizant 
of  the  mistake  under  which  the  judgment  of 
dismissal  was  rendered;  that  he  must  be  held 
to  know'  that  such  judgment  was  liable  to  be 
stricken  out;  and  that  therefore  he  was  con¬ 
structively  retained  in  court  for  an  indefinite 
time,  and  until  the  plaintiff  thought  proper 
to  move  in  the  matter  and  have  the  judgment 
stricken  out.  This  contention,  if  sustained,  would 
render  judgments  of  dismissal  useless  and  of 
no  value;  and  yet  undoubtedly  a  judgment  of 
dismissal  is  as  good  as  any  other  judgment  as 
long  as  it  stands,  and  parties  are  entitled  to 
act  upon  the  faith  of  it  as  a  valid  judgment. 
It  is  true  that  judgments  of  dismissal,  not  being 
rendered  upon  the  merits,  are  liable  to  be  stricken 
out;  and  yet  they  are  final  judgments  and  may 
terminate  the  litigation,  as  well  as  any  other 
judgment.  It  may  not  be  disturbed  any  more 
than  a  judgment  upon  the  merits  after  the  lapse 
of  the  term  at  which  it  was  rendered.  Bronson 
vs.  Shulten,  104  U.  S.,  410,  26  L.  Ed.,  797; 
Phillips  vs.  Negeley,  117  U.  S.,  665,  29  L.  Ed., 
1013,  6  Sup.  Ct.  Rep.,  901.” 


On  writ  of  error  the  questions  in  the  cited  case  were 
presented  to  the  Supreme  Court  of  the  United  States, 
Wetmore  vs.  Karrick,  205  U.  S.,  141.  There  again 
the  question  of  notice  is  discussed  and  the  court  in  a 
decision  by  Mr.  Justice  Day  said,  at  page  158: 

“We  therefore  find  nothing  in  the  previous 
decisions  of  this  court  justifying  the  contention 
of  the  plaintiff  in  error  as  to  the  right  to  correct 
the  judgment  of  the  previous  term,  in  view 
of  the  character  of  the  error  sought  to’  be  cor¬ 
rected,  and  more  especially  in  the  attempt, 
under  the  circumstances  shown  in  this  record, 
to  set  aside  a  judgment  of  a  former  term,  and 
render  a  new  and  different  judgment  without 
notice  to  the  party  who  had  been  dismissed  by  a 
former  judgment. 

“As  w^e  have  seen,  the  question  here  involved 
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pertains  to  a  case  where  no  notice  is  given  and 
a  new  and  different  judgment  is  entered  at  a 
subsequent  term.  It  is  urged  when  the  neces¬ 
sary  facts  appear  in  the  record  such  correction 
can  be  made  without  notice,  because,  it  is  said, 
there  is  nothing  to  litigate.  But  aside  from 
the  fact  that  this  proposition  ignores  the  rule  that 
jurisdiction  once  lost  can  only  be  regained  by  some 
proper  notice ,  the  case  at  bar  is  an  illustration 
that  such  action  may  impair  the  substantial  right 
of  a  party  to  be  heard  against  the  rendition  of  a 
new  judgment  against  him  ”  (Italics  inserted.) 

At  page  160 — 

“To  sanction  a  proceeding  rendering  a  new 
judgment  without  notice  at  a  subsequent  term, 
and  hold  that  it  is  a  judgment  rendered  with 
jurisdiction,  and  binding  when  set  up  elsewhere, 
would  be  to  violate  the  fundamental  principles 
of  due  process  of  law  as  we  understand  them, 
and  do  violence  to  that  requirement  of  every 
system  of  enlightened  jurisprudence  which  judges 
after  it  hears,  and  condemns  only  after  a  party 
has  had  an  opportunity  to  present  his  defense. 
By  the  amendment  and  new  judgment  the 
proceedings  are  given  an  effect  against  the 
defendant  in  error  which  they  did  not  have 
when  he  was  discharged  from  them  by  the 
judgment  of  dismissal.  By  the  judgment  of 
dismissal  the  court  lost  jurisdiction  of  the  cause 
and  of  the  person  of  the  defendant.  A  new 
judgment  in  personam  could  not  be  rendered 
against  the  defendant  until,  by  voluntary  ap¬ 
pearance  or  due  service  of  process,  the  court 
had  again  acquired  jurisdiction  over  him.  As 
a  matter  of  common  right,  before  such  action 
could  be  taken  he  should  have  an  opportunity 
to  be  heard  and  present  objections  to  the  rendition 
of  a  new  judgment,  if  such  existed.” 


It  must  be  remembered  that  the  charges  laid  in 
the  complaints  of  the  Federal  Trade  Commission  are 
charges  of  violations  of  law  and  are  analogous  to  alle- 
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gations  of  crime  or  torts  of  commission.  The  strictest 
safeguards  are  raised  by  the  law  to  prevent  improper 
prosecution  in  such  cases.  It  is  repugnant  to  our 
system  of  law  to  permit  such  proceedings  to  continue 
interminably,  after  dismissal  in  favor  of  the  accused 
citizen,  at  the  will  of  the  prosecutor.  An  example 
of  this  tendency  of  the  law  is  the  shorter  statute  of 
limitations  in  cases  of  torts  of  commission,  the  purpose 
being  to  prevent  harassment  of  a  citizen  on  serious 
charges  which  might  gravely  injure  the  citizen.  It  is 
worthy  of  consideration  that  there  is  in  the  Federal 
Trade  Commission  Act  no  limitation  in  the  statute 
in  respect  to  time  and  if  the  principle  of  vacating  dis¬ 
missals  is  once  established,  no  statute  of  limitations 
can  save  this  plaintiff  or  any  citizen  from  being  put  to 
trial  on  stale  and  ancient  charges. 

The  appellant  submits  that  the  acts  of  the  appellees 
in  receiving  petitions  from  competitors  of  appellant, 
in  accepting  as  evidence  unsworn  and  even  anonymous 
written  statements  on  occasions  when  the  appellant  was 
not  permitted  to  be  present  and  in  the  other  acts  set 
out  in  detail  in  the  appellant's  pleadings,  are  so  con¬ 
trary  to  the  fundamental  rights  of  a  litigant  that  they 
indicate  an  arbitrary,  capricious  and  wilful  power 
beyond  that  which  is  or  could  be  granted  to  the  appellees. 

The  appellant  seeks  only  the  protection  of  those 
fundamental  rights  which,  as  this  court  has  said,  are 
protected  under  every  system  of  jurisprudence  worthy 
of  the  name  and  prays  that  the  appellees  be  compelled 
to  conform  in  their  procedure  to  that  standard  of  justice 
which  the  Supreme  Court  has  described  as  “that  re¬ 
quirement  of  every  system  of  enlightened  jurisprudence 
which  judges  after  it  hears,  and  condemns  only  after  a 
party  has  had  an  opportunity  to  present  his  defense." 
The  appellant  asks  that  it  be  protected  in  its  right 
to  due  process  of  law. 

By  “due  process  of  law"  is  meant  that  which  follows 
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the  general  rule  established  in  our  system  of  jurisprudence 
for  the  security  of  private  rights,  is  appropriate  to  the 
case,  and  just  to  the  parties  to  be  affected.  It  must 
be  pursued  in  the  ordinary  mode  prescribed  by  the  law. 
It  must  be  adapted  to  the  end  to  be  attained,  and, 
wherever  it  is  necessary  for  the  protection  of  the  parties , 
it  must  give  them  an  opportunity  to  be  heard  respecting 
the  justice  of  the  judgment  sought.* 

It  seem  unnecessary  to  lengthen  this  brief  by  including 
further  references  to  the  great  mass  of  decided  cases 
which  hold  that  notice,  and  the  service  of  process, 
are  essential  elements  of  lawful  proceedings  and  of  due 
process  of  law. 

The  appellant  in  discussing  this  point  has  endeavored 
to  present  the  facts  and  the  law  with  restraint  and 
without  violent  characterization  of  acts  of  the  appellees 
but  respectfully  submits  that  no  type  of  unlawful  acts 
of  public  officials  has  been  more  forcefully  castigated 
by  this  court  than  those  acts  which  admit  the  denial 
of  notice.  The  appellant  rests  its  argument  on  this 
point  on  the  proposition  that  the  appellees  may  not 
be  permitted  to  insist  that  their  procedure  may  lawfully 
deny  that  fundamental  right  of  notice  which  this  court 
has  said  is  usually  “not  denied  even  in  the  lawless 

codes  of  the  most  lawless  savages.” 

•  ••••••• 

In  concluding  the  portion  of  the  argument  devoted 
to  this  proposition  the  appellant  submits  that  the 

admitted  acts  of  the  appellees  subsequent  to  the  dis¬ 
missal  of  Docket  540  are  arbitrary,  capricious,  wilful, 
beyond  their  jurisdiction,  contrary  to  the  course  of  the 
common  law  and  in  denial  of  the  appellant’s  rights  to 
statutory  procedure  and  due  process  of  law. 

On  this  point  alone  the  appellant  is  entitled  to  a 
reversal  of  the  decision  of  the  court  below. 

*Hagar  vs.  Reclamation  Dist.  No.  108,  111  U.  S.,  701;  Marchant 
vs.  Pa.  R.  Co.,  153  U.  S.,  380;  Alexander  vs.  Gordon  (U.  S.),  101  Fed., 
91;  Burton  vs.  Platter  (U.  S.),  53  Fed.,  901;  San  Mateo  Co.  vs.  So. 
Pac.  R.  Co.  (U.  S.),  13  Fed.,  722;  State  vs.  Hogan,  63  Ohio  St.,  202. 
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The  right  to  restrain  such  acts  of  government  officials 
has  been  well  established.  Further  discussion  of  the 
appellant’s  right  to  relief  will  be  given  under  the  fourth 
point  at  pages  1C6  to  132  of  this  brief. 

III. 

Seventh,  Eighth  and  Ninth  Assignments  of  Error. 

The  appellant  respectfully  submits  that — 

THE  DECISION  AND  DECREE  OF  THE  EQUITY 
COURT  DISMISSING  THE  BILL  OF  COMPLAINT 
WAS  IN  ERROR  IN  THAT  BY  SUCH  DECISION 
AND  DECREE  THE  EQUITY  COURT  REVERSED 
THE  DECISION  AND  ORDER  OF  THE  LAW  COURT 
IN  THIS  CAUSE  AND  IN  ERROR  ASSUMED  THE 
POWERS  OF  AN  APPELLATE  COURT  BY  SUS¬ 
TAINING  THE  EXCEPTION  WHICH  THE  AP¬ 
PELLEES  HAD  NOTED  TO  THE  DECISION  AND 
ORDER  OF  THE  LAW  COURT. 

The  effect  of  the  decision  of  the  equity  court  becomes 
immediately  apparent  on  an  examination  of  the  pro¬ 
ceedings  at  law.  The  case  was  presented  to  the  law 
court  on  motion  to  quash  the  writ  of  certiorari  and  on 
demurrer  to  the  petition.  The  opinion  of  Chief  Justice 
McCoy  states — 

“As  the  court  understands  the  situation  it  was 
agreed  on  argument  that  the  case  should  be  sub¬ 
mitted  upon  the  question  of  jurisdiction  and 
upon  the  question  of  whether  a  cause  of  action  was 
stated .”  (Italics  inserted.)  (Record,  p.  176.) 

As  the  petition  prayed  for  alternative  relief  by  writ 
of  certiorari  or  by  transfer  to  equity  for  injunction, 
the  question  “whether  a  cause  of  action  was  stated” 
involved  the  question  of  a  cause  of  action  on  either 
side  of  the  court.  This  question  was  placed  before  the 
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court  not  only  by  the  prayers  of  the  petition  but  also 
by  the  motion  and  demurrer  of  the  appellees. 

In  the  demurrer  the  appellees  raised  the  following 
claims,  among  others — 

“1.  That  the  petition  does  not  state  a  cause  of 
action. 

“2.  That  the  petition  does  not  state  a  cause  of 
action  within  the  jurisdiction  of  this  court. 

“4.  That  the  facts  alleged  in  the  petition 
herein  are  not  sufficient  to  entitle  the  petitioner 
to  the  relief  sought,  or  to  any  part  thereof  or  to 
any  relief  .”  (Record,  p.  171.)  (Italics  inserted.) 


The  appellees  made  the  same  contentions  in  a  different 
manner  in  paragraphs  3,  6,  7,  8  and  10  on  the  demurrer. 
(Record,  pp.  171-172.) 

In  the  motion  to  quash  the  writ  the  possibility  of 
relief  in  equity  is  recognized  in  the  same  manner  in 
paragraphs  1  and  7  where  reasons  against  such  relief 
are  presented. 

The  appellant  contends  that  the  reasons  assigned 
on  the  demurrer  and  motion  to  quash  were  intended 
to  and  did  cover  the  question  whether  the  appellant’s 
petition  stated  a  cause  of  action  at  law  or  in  equity. 
In  support  of  this  contention,  as  citations  of  authority 
on  the  point,  the  appellant  presents  quotations  from 
the  remarks  of  counsel  for  the  appellees  and  presents 
references  to  the  briefs  filed  by  appellees  in  the  court 
below. 

When  the  matter  was  argued  before  the  law  court 
the  junior  counsel  for  the  appellees  referred  to  the 
equity  question  and  cited  several  injunction  cases. 
These  citations  appear  on  pages  23,  24,  25  and  26 
of  the  stenographic  report  of  the  hearing.  The  argu¬ 
ment  of  appellees’  senior  counsel  recognized  that  the 


question  of  relief  in  equity  was  involved  by  opening 
with  the  statement — 

“May  it  please  the  Court,  I  would  like  to 
state  very  briefly  again  the  exact  status  of  this 
matter,  when  the  petition  for  writ  of  certiorari 
or  in  the  alternative  for  an  injunction  was  filed.” 


and  concluding  with  the  remarks — 

“But  was  the  Commission  without  any  juris¬ 
diction?  It  was  not.  They  had  complete  juris¬ 
diction,  but  if  we  were  without  it,  your  Honor, 
these  decisions  say  nevertheless  that  the  statute 
is  controlling  and  ultimately  it  will  be  determined 
whether  or  not  there  was  jurisdiction,  and  the 
alleged  want  of  it  is  clearly  under  the  decisions 
no  ground  for  an  injunction  or  for  certiorari.” 


In  the  course  of  the  argument  which  covers  pages 
36  to  59  of  the  stenographic  report  the  senior  counsel  for 
appellees  made  references  to  relief  by  injunction  and 
cited  injunction  cases.  (Stenographic  Report,  pages 
30-38-39-41-42-43-44-45-40-48-49-50-51-52-50-57-58-59.) 

The  same  condition  is  shown  in  the  first  two  briefs 
filed  by  the  appellees  in  the  law  court.  In  these  briefs 
many  cases  were  cited  which  dealt  with  relief  by 
injunction. 

Upon  this  presentation  the  court  rendered  decision 
against  the  appellees  by  deciding  that  the  petition  stated 
a  cause  of  action  in  equity.  This  decision  of  the 
court  is  manifested  in  several  ways. 

First — The  court  ordered  the  transfer  of  the  cause 
to  equity,  thus  announcing  and  deciding  that  the 
suit  should  have  been  brought  in  equity. 

The  transfer  was  made  under  the  provisions  of  Law 
Rule  63  of  the  Supreme  Court  of  the  District  of  Columbia, 
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which  is  in  the  words  of  Section  1535b  of  the  Code 
of  Law  of  the  District  of  Columbia,  and  reads  as  follows: 

“Transfer  of  Causes  From  Law  to  Equity, 

or  Vice  Versa. 

“In  any  case  where  it  shall  appear  that  an 
action  at  law  should  have  been  brought  in 
equity,  or  vice  versa,  the  judge  presiding  shall 
order  such  case  to  be  transferred  accordingly; 
whereupon,  such  amendments  shall  be  made 
in  the  pleadings  as  may  be  necessary  to  make 
them  conform  to  the  proper  practice;  and  all 
testimony  taken  in  the  cause  before  such  transfer, 
if  preserved,  shall  stand  as  testimony  in  the 
cause.  (Section  1535b  of  the  Code,  Act  of  April 
19,  1920,  supra.)” 

The  law  court  was  without  authority  to  transfer 
the  case  unless  it  found  that  the  suit  should  have  been 
brought  in  equity.  Having  so  found,  the  law  court 
determined  that  the  petition  stated  a  cause  of  action 
in  equity.  Any  defects  which  would  permit  the  court 
to  sustain  a  motion  to  dismiss  would  have  also  barred 
the  transfer.  A  pleading  which  is  sufficient  for  transfer 
under  this  rule  is  not  subject  to  motion  to  dismiss 
on  a  repetition  of  grounds  assigned  before  the  transfer. 

An  action  will  not  be  transferred  unless  the  plain¬ 
tiff’s  pleading  shows  that  the  court  has  jurisdiction. 
Scott  vs.  First  National  Bank,  285  Fed.  Rep.,  832, 
834  (C.  C.  A.,  8).* 

In  transferring  from  equity  to  law,  unless  the 

■“Scott  vs.  First  National  Bank  of  Morris,  285  Fed.  Rep.,  832, 
C.  C.  A.  Eighth  Circuit,  Dec.  23,  1922. 

Before  Sanborn  and  Lewis,  Circuit  Judges,  and  Van  Valkenburgh, 
District  Judge. 

Decision  by  Sanborn,  J. 

Plaintiff  sought  transfer  to  law — Court  examined  all  allegations  of 
the  bill  and  decided  that  there  could  be  no  transfer  under  Equity  Rule 
22,  since  the  jurisdiction  of  the  court  “must  be  determined  from 
what  necessarily  appears  in  the  plaintiff’s  statement  of  his  own  claim 
in  the  bill  or  declaration  .  .  .”  and  no  proper  allegations  of  the 

bill  were  sufficient  to  show  jurisdiction  in  the  District  Court. 
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bill  states  a  cause  of  action  at  law  it  will  not  be  trans¬ 
ferred  but  will  be  dismissed.  Investors  Guaranty 
Corp.  vs.  Liukart,  5  F.  (2nd),  793,  799  (C.  C.  A.,  8).* 

In  determining  the  question  of  transfer  the  dominant 
factor  is  the  general  scope  and  nature  of  the  case  as 
made  out  by  the  plaintiff’s  pleading.  Wright  vs.  Barn¬ 
ard,  233  Fed.  Rep.,  329,  331. 

Second — The  law  court  definitely  decided  that  there 
was  jurisdiction  in  equity,  and  stated  some  of  the 
bases  on  which  the  equity  jurisdiction  rests. 

In  the  memorandum  opinion  the  court  held  that 
the  appellees  were  proceeding  in  Docket  540  without 
lawful  authority  or  jurisdiction. 

“An  order  dismissing  a  complaint  exhausts  the 
power  of  the  Commission  to  act  thereon.” 
(Record,  p.  196.) 

The  court  recognized  the  irreparable  injury  to  the 
appellant: 

“It  is  hardly  necessary  to  point  out  that  a 
business  could  scarcely  prosper  if  subjected  to 
that  sort  of  thing.”  (Record,  p.  196.) 

The  irregular,  arbitrary  and  capricious  nature  of  4l  ado 
frjthe  appellees  was  recognized  and  described  as — 

“The  departure  from  proper  procedure  shown 
by  the  petition.”  (Record,  p.  198.) 

The  appellant’s  right  to  proper  procedure  was  also 
recognized : 

“It  can  not  be  successfully  contended  that 
the  statutory  procedure  is  not  a  matter  of 
right.”  (Record,  p.  197.) 

Third — The  apparent  ambiguity  in  the  court’s  deci¬ 
sion  in  the  concluding  part  of  the  memorandum  opinion 

♦Investors  Guaranty  Corp.  vs.  Liukart,  5  Fed.  Rep.,  2nd  Series, 

793. 

*'  If  the  bill  stated  a  cause  of  action  at  law  it  would  have  been  the 
Court’s  duty  to  transfer  the  case  to  the  law  side.” 

Held:  Amended  bill  did  not  state  cause  of  action. 
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was  cleared  up  before  the  order  transferring  the  cause  was 
actually  entered,  and  an  exception  was  granted  to  the 
appellees. 

The  memorandum  opinion  concludes  with  the  state¬ 
ment  : 

“If  the  petitioner  now  elects  to  have  the 
cause  so  transferred  an  order  to  that  effect  will 
be  made.  The  questions  raised  by  the  demurrer 
of  the  respondents  will  then  be  considered  as 
well  as  the  question  whether  the  acts  of  the 
Commission  have  not  been  so  arbitrary  as  to 
warrant  an  injunction.  If  the  case  is  not  to 
be  so  transferred  there  is  no  need  to  rule  on  the 
demurrer.” 

It  might  have  been  argued  that  this  portion  of  the 
memorandum  contemplates  a  further  hearing  in  equity 
on  the  sufficiency  of  the  petition  as  a  bill  of  complaint. 
It  might  also  have  been  argued  that  the  court  intended 
the  final  settlement  to  be  made  when  the  order  of  transfer 
was  made.  The  expression  contemplates  a  decision 
at  a  future  date  either  at  the  time  of  making  the  order 
or  in  equity.  It  is,  however,  somewhat  inconsistent 
to  consider  a  further  argument  and  decision  in  equity 
in  view  of  the  effect  of  the  order  of  transfer  and  in  view 
of  the  points  on  which  the  law  court  made  definite 
decision  against  the  contentions  of  the  appellees. 

When  the  case  was  before  the  court  on  motion  for 
rehearing  this  question  was  definitely  settled.  The 
appellees  then  sought  and  secured  decision  on  the 
sufficiency  of  the  petition  as  a  bill  of  complaint.  A 
form  of  a  minute  entry  was  presented  by  the  appellant 
but  not  assented  to  by  the  appellees,  and  consequently, 
although  it  was  adopted  by  the  court  with  slight 
changes,  the  appellees  raised  an  objection  and  secured  a 
ruling.  The  appellees  declined  to  transfer  the  demurrer 
to  equity  and  objected  to  the  transfer  of  the  petition 
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on  the  ground  that  there  was  not  stated  in  the  petition 
a  cause  of  action  which  should  have  been  brought  in 
equity.  * 

The  appellant  submits  that  the  objection  stated  the 
grounds  for  the  appellees’  later  motion  to  dismiss. 
Whatever  ambiguity  there  may  have  been  prior  to  the 
entry  of  the  order  was  cleared  up  on  the  notation  of 
appellees’  exception.  Appellees  presented  to  the  court 
the  contention  that  the  petition  did  not  state  a  cause 
which  should  have  been  brought  in  equity,  apparently 
electing  to  secure  decision  on  that  point  at  the  time  of 
the  entry  of  the  order  transferring  the  cause.  The 
court  ruled  against  them,  and  held  that  there  was  stated 
in  the  petition  a  cause  of  action  which  should  have  been 
brought  in  equity.  The  appellees  preserved  all  their 
rights  on  the  exception  but  in  so  doing  procured  a 
clear  decision  against  their  contention. 

Whatever  may  have  been  the  intention  at  the  time 
of  the  filing  of  the  memorandum  opinion,  the  intention 
to  settle  the  question  at  the  time  of  the  entry  of  the 
order  is  indicated  by  the  allowance  of  the  exception. 

The  order  was  entered  in  August  and  the  judge 
sitting  in  law  was  also  holding  equity  court.  If  further 
argument  had  been  permitted,  it  would  merely  have 
been  in  the  nature  of  a  rehearing.  When  the  matter 
came  on  for  hearing  on  August  11,  1927,  it  was,  however, 

♦District  of  Columbia  vs.  Brewer,  32  App.  D.  C.,  388. 

Decision  by  Mr.  Justice  Robb,  pages  390-1: 

•  ••••• 

“It  is  not  necessary  to  discuss  the  general  rule  that  a  prior  decision 
is  conclusive  on  the  same  question  on  a  subsequent  appeal,  for  no 
rule  is  more  firmly  established  or  rigidly  adhered  to;  Warner  vs. 
Grayson,  24  App.  D.  C.,  57;  Roberts  vs.  Cooper,  20  How.,  481,  15  L. 
Ed.,  973,  Re  Sanford  Fork  &  Tool  Co.,  160  U.  S.,  247,  40  L.  Ed., 
414,  16  Sup.  Ct.  Rep.,  291;  Yazoo  &  M.  Valley  R.  Co.  vs.  Adams, 
180  U.  S.,  6,  45  L.  Ed.,  401;  Illinois  vs.  Illinois  C.  R.  Co.,  184  U.  S., 
91,  46  L.  Ed.,  446,  22  Sup.  Ct.  Rep.,  300:  United  States  vs.  Camou, 
184  U.  S.,  574,  46  L.  Ed.,  695,  22  Sup.  Ct.  Rep.,  505. 

•  ••••• 

“Questions,  both  of  law  and  of  fact,  when  finally  determined  by  a 
judgment  of  a  court  of  competent  jurisdiction,  are,  while  that  judgment 
remains  in  force,  res  judicata  as  between  the  parties.” 
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in  the  press  of  business  of  the  court,  postponed  to 
October,  and  thereafter  was  heard  by  another  judge. 

The  decision  in  equity’;  which  was  filed  with  such 
promptitude  that  it  reached  the  clerk’s  office  on  Friday, 
November  4,  1927,  three  days  before  its  ostensible 
dating,  Monday,  November  7,  1927,  flatly  overruled 
the  law  court.  The  decision  at  law  that  the  jurisdiction 
of  the  Commission  was  exhausted  by  the  order  dis¬ 
missing  the  complaint  was  modified  by  inserting  the  word 
“not.”  The  acts  described  by  the  law  court  as  a 
“departure  from  proper  procedure”  were  called  pro¬ 
cedural  and  administrative,  and  not  subject  to  review. 

In  eight  lines,  without  reason  or  citation  of  authority, 
the  court  promptly  decided  that  the  bill  of  com¬ 
plaint  did  not  state  a  cause  of  action  in  equity.  The 
effect  of  the  decision  was  to  agree  with  appeilees  that 
the  cause  ought  not  to  have  been  transferred  to  equity 
and  so  to  sustain  the  exception  to  the  ruling  of  the  law 
court.* 

*Nalle  vs.  Oyster,  36  App.  D.  C.,  36.  Affirmed  in  230  U.  S.,  165. 

Decision  by  Mr.  Justice  Van  Orsdel: 

“.  .  .  The  conclusiveness  of  the  judgment  in  a  prior  suit  between 

the  same  parties  must  be  ascertained  from  the  record  in  that  case, 
or  by  extrinsic  evidence  that  the  question  involved  in  the  present 
action  was  raised  and  determined  in  the  former  case.  It  is  not  denied 
that  the  matter  here  complained  of  was  involved  in  the  former  suit. 
In  fact,  its  existence  there  forms  the  basis  of  this  action.  But  it  is 
contended  that  the  present  suit  is  a  different  cause  of  action  from  the 
former  one,  and  that  the  alleged  conspiracy  was  not  complete,  and  the 
overt  act  here  complained  of  had  not  been  committed,  until  after 
the  former  suit  was  instituted.  The  mere  fact  that  a  different  cause 
of  action  is  involved,  so  long  as  the  same  parties  are  concerned,  will 
not  prevent  the  plea  of  estoppel.  The  rule  was  announced  in  Southern 
P.  R.  Co.  vs.  United  States,  168  U.  S.,  1,  42  L.  Ed.,  355,  18  Sup.  Ct. 
Rep.,  18,  as  follows:  ‘The  general  principle  announced  in  numerous 
cases  is  that  a  right,  question,  or  fact  distinctly  put  in  issue  and  directly 
determined  by  a  court  of  competent  jurisdiction,  as  a  ground  of 
recovery,  can  not  be  disputed  in  a  subsequent  suit  between  the  same 
parties  or  their  privies;  and  even  if  the  second  suit  is  for  a  different 
cause  of  action,  the  right,  question,  or  fact,  once  so  determined,  must, 
as  between  the  same  parties  or  their  privies,  be  taken  as  conclusively 
established,  so  long  as  the  judgment  in  the  first  suit  remains 
unmodified.’ 

.  .  .  “We  understand  the  rule  of  res  judicata  to  be  that  a 

judgment  or  decree  rendered  by  a  court  of  competent  jurisdiction  is 
conclusive  not  only  upon  all  matters  directly  involved  in  the  issue 
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On  those  facts  the  appellant  submits  that  the  equity 
court  acted  beyond  its  powers  in  reversing  the  prior 
decision  of  the  law  court  in  this  case,  f  This  appellant 
seeking  relief  from  the  wrongs  it  is  suffering  at  the 
hands  of  the  appellees  filed  its  petition  in  the  Supreme 
Court  of  the  District  of  Columbia.  Being  informed  by 
the  law  court  that  it  may  not  have  a  writ  of  certiorari 
but  that  it  may  have  its  cause  transferred  to  equity, 
since  the  justice  holding  law  court  finds  that  the  ap¬ 
pellant  has  presented  a  cause  of  action  which  should 
have  been  brought  in  equity  and  being  specifically 
informed  by  decision  of  the  law  court  that  certain  definite 
bases  of  equity  jurisdiction  have  been  shown  in  its 
petition,  the  appellant  accepts  a  transfer  to  equity. 
The  order  is  made  over  objection  of  the  appellees  and 
then  when  it  comes  before  the  associate  justice  holding 
equity  court,  the  appellant  is  informed,  promptly  and 
tersely,  that  the  law  court  erred. ft 

under  consideration,  but  upon  all  matters  properly  put  in  litigation^ 
or  that  could  have  been  adjudicated  therein.  *  The  plea  of  res  judicata 
applies,  except  in  special  cases,  not  only  to  the  points  upon  which 
the  court  was  required  by  the  parties  to  form  an  opinion  and  pronounce 
a  judgment,  but  to  every  point  which  properly  belonged  to  the  subject 
of  litigation,  and  which  the  parties,  exercising  reasonable  diligence, 
might  have  brought  forward  at  the  time.’  Beloit  vs.  Morgan,  7 
Wall.,  619,  19  L.  Ed.,  205.  .  .  . 

"While  the  opinion  of  the  trial  court  is  not  part  of  the  record  in 
that  case,  we  may  look  to  it  to  ascertain  what  was  in  the  mind  of  the 
court  when  the  judgment  was  rendered.”  .  .  . 

At  page  180-1  of  230  U.  8.  (same  case). 

.  .  .  "The  established  rule  is  that  if  the  parties  in  the  former 

action  be  the  same  as  in  the  present,  then  every  matter  and  question 
of  fact  and  of  law  that  was  necessarily  involved  in  the  consideration 
and  determination  of  the  former  issue  shall  be  conclusive  upon  the 
present.  Southern  P.  R.  Co.  vs.  United  States,  168  U.  S.,  1,  48,  42 
L.  Ed.,  355,  376,  18  Sup.  Ct.  Rep.,  18,  and  cases  cited. 

f"  It  is  a  general  rule  that  a  judge  has  no  power  to  reverse  or  modify 
the  decision  of  another  judge  of  co-ordinate  jurisdiction”  Am.  &  Eng. 
Ency.  of  Law',  vol.  24,  p.  819-20.  See  also  Buckles  vs.  Chicago  Ry. 
Co.,  53  Fed.,  566;  and  Spitley  vs.  Frost,  15  Fed.,  299,  305. 

tfDante  vs.  Hutchins,  40  W.  L.  R.,679,  Equity  No.  30,188,  Decided 
Oct.  9,  1912. 

Petition  by  widow  of  deceased  for  distributive  share  of  rents  of 
real  estate — Denied. 

Opinion  by  Mr.  Justice  Barnard  (p.  680) : 

"A  petition  like  this  in  all  respects,  substantially,  was  filed  on  the 
15th  of  May,  1912,  by  Mr.  Hutchins;  and  it  was  heard  before  Mr. 
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If  a  judge  of  the  Supreme  Court  of  the  District  of 
Columbia  may  thus  reverse  decisions  of  another  judge 
in  the  same  case,  the  provisions  of  Law  Rule  63  become 
of  doubtful  benefit  to  a  litigant.  If  this  power  is 
acknowledged  to  exist,  then  no  litigant  may  safely 
take  advantage  of  the  rule,  but  rather  he  will  be  com¬ 
pelled  to  pursue  his  original  action,  at  either  law  or 
equity,  until  a  decision  thereon  is  rendered  in  this  court. 

The  chaos  which  will  result  from  actions  by  one 
judge  overruling  an  associate  may  easily  be  foreseen. 
Suppose  in  this  case  the  equity  court  had  made  a  further 
ruling  that  relief  by  writ  of  certiorari  might  be  allowed. 
The  rule  would  permit  him  to  transfer  the  cause  to 
law — and  if  he  may  overrule  the  law  court  in  several 
particulars,  he  might  overrule  on  all. 

The  transfer  of  a  cause  from  law  to  equity  under 
Law  Rule  63  becomes  an  entirely  futile  proceeding  if 
after  transfer  the  cause  may  be  dismissed.  The  litigant 
receives  no  benefit  from  the  rule  but  rather  incurs  an 
additional  burden.  It  has  been  previously  noted  that 
in  cases  of  transfer  the  court  will  not  order  such  transfer 
if  the  court  believes  there  is  no  jurisdiction.  Similarly 
an  order  transferring  a  cause,  over  objection,  is  a  definite 
decision  that  there  is  jurisdiction  in  the  court  to  which 
the  transfer  is  made.  The  effect  of  the  order  and  the 
overruling  of  the  objection  is  the  same  as  if  the  court 

.Justice  Wright,  then  holding  equity  court,  on  the  22d  of  May;  and 
a  decree  was  passed  by  the  court  denying  the  prayers  of  that  petition, 
and  dismissing  the  same;  and  the  claim  is  made  here  now  that  was 
res  adjudicata. 

“It  may  not  be  res  adjudicata  in  one  sense,  but  it  seems  to  be 
asking  another  judge  of  this  court  to  pass  on  the  same  motion  that 
Justice  Wright  passed  on.  While  it  may  not  be  strictly  res  adjudicata, 
as  it  was  on  an  interlocutory  motion,  and  there  was  nothing  finally 
adjudicated,  still  it  does  not  seem  to  me  that  the  court  can  now  decide 
the  ownership  of  any  of  this  property.” 

•  ••••• 

“It  may  be  that  the  court  will  have  to  determine  who  may  ulti¬ 
mately  be  entitled  to  this  property,  either  under  a  will,  or  under 
the  law,  but  under  the  facts  and  pleadings  herein,  that  can  not  be 
decided  at  this  time.” 
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had  spoken  in  the  words  of  the  rule  and  the  statute 
which  authorize  such  transfer,  by  saying,  “This  cause 
should  have  been  brought  in  equity.’ ’  It  is  not,  as 
construed  by  the  equity  court  in  this  case,  the  equivalent 
of  a  statement  that  the  objection  is  overruled  without 
prejudice  and  that  the  cause  is  transferred  on  the 
suspicion  that  it  may  possibly  be  found  to  be  an  equity 
cause.  Under  the  statute  it  may  not  be  transferred 
unless  equity  jurisdiction  is  found  to  exist.  It  seems 
incredible  that  the  statute  intends  to  provide  for  an 
entirely  futile  proceeding. 

For  the  purpose  of  argument  only,  the  appellant  is 
willing  to  assume  for  the  moment  that  Chief  Justice 
McCoy  intended  to  permit  the  equity  court  to  review 
and  reverse,  if  it  chose,  his  decision  at  law.  The  ap¬ 
pellant  submits  that  this  assumed  action  on  the  part 
of  the  lawT  court  does  not  bind  the  appellant  nor  in 
any  way  alter  its  rights.  While  it  might  be  a  gracious 
and  courteous  act  for  the  law'  court  to  extend,  to  the 
equity  court  an  invitation  to  review  the  decision  at 
law’  under  Rule  63,  nevertheless  the  act  does  not  confer 
that  jurisdiction  on  the  equity  court.  The  law’  court 
unquestionably  decided  the  question,  first,  on  appel¬ 
lant’s  prayer  for  relief  and  second,  in  overruling  ap¬ 
pellee’s  objection  to  the  transfer.  That  decision  became 
the  settled  law  of  the  case.  The  law’  court,  even  if  it  had 
so  intended,  could  not  confer  on  the  equity  court  juris¬ 
diction  to  reverse  that  decision  and  reverse  the  settled 
law’  of  the  case.  Such  jurisdiction  is  appellate  only. 
The  appellant  is  entitled  to  have  such  decision  and 
such  order  of  transfer  reviewed  only  on  appeal.  The 
court  could  not  decide  in  favor  of  the  appellant  and, 
by  conferring  jurisdiction  on  an  associate  justice, 
deprive  the  appellant  of  the  full  benefit  of  its  decision. 

The  appellant  submits  that  in  this  contention  it  is 
supported  by  the  terms  of  the  statute  and  the  rule 
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and  by  the  long  line  of  decisions  establishing  the  principle 
that  the  settled  law  of  the  case  may  not  be  challenged 
or  reversed  in  the  court  below. 

The  changing  opinions  of  the  Federal  Trade  Com¬ 
mission  on  the  case  Docket  540  and  the  effect  on  that 
case  of  the  changes  in  personnel  of  the  Commission 
seem  to  have  found  a  parallel  in  the  Supreme  Court 
of  the  District  of  Columbia. 


160-F — 8 
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IV. 

Assignments  of  Error  Nos.  1,  2,  3,  4  and  6. 

and 

Assignments  of  Error  Nos.  12,  13,  15,  22,  23,  24  and  26. 

The  appellant’s  final  proposition  is  that — 

THE  APPELLANT  IS  ENTITLED  ON  THE 
ADMITTED  FACTS  OF  THE  CASE  TO 
RELIEF  IN  THE  SUPREME  COURT  OF 
THE  DISTRICT  OF  COLUMBIA  AGAINST 
THE  ACTS  OF  THE  APPELLEES. 

This  proposition  presents  two  questions;  first,  whether 
the  appellant  is  entitled  to  writ  of  certiorari  and,  second, 
whether  the  appellant  is  entitled  to  its  alternative 
prayer  for  relief  by  injunction.  Each  question  involves 
a  consideration  of  the  jurisdiction  of  the  court  below 
to  allow  any  relief  against  the  appellees.  A  considera¬ 
tion  of  the  law  will  readily  reveal  that  the  only  sub¬ 
stantial  question  to  be  decided  is  as  to  which  form  of 
remedy  must  be  allowed. 


1. 

Assignments  of  Error  Nos.  1,  2,  3,  4  and  6. 

Remedy  by  Writ  of  Certiorari. 

The  court  below  quashed  the  writ  of  certiorari  with 
the  following  statement: 

“.  .  .  It  is  now  conclusively  determined 

that  ‘The  Commission  exercises  only  the  ad¬ 
ministrative  functions  delegated  to  it  by  the 
Act,  not  judicial  powers.  ...  It  has  not 
been  delegated  the  authority  of  a  court  of 
equity.’  Federal  Trade  Commission  vs.  East¬ 
man  Kodak  Co.  et  al.,  Supreme  Court  No.  215, 
October  Term,  1926,  decided  May  31,  1927. 

“The  writ  of  certiorari  may  not  be  used  for 
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the  purpose  of  reviewing  an  administrative  order. 
Degge  vs.  Hitchcock,  299  U.  S.,  162.  The  court 
says,  at  page  169: 

“  ‘This  case  is  the  first  instance,  so  far 
as  we  can  find,  in  which  a  Federal  Court 
has  been  asked  to  issue  a  writ  of  certiorari 
to  review  a  ruling  by  an  executive  officer  of 
the  United  States  Government.  That  at 
once  suggests  that  the  failure  to  make  such 
application  has  been  due  to  the  conceded 
want  of  power  to  issue  the  writ  to  such 
officers.  For,  since  the  adoption  of  the 
Constitution,  there  have  been  countless  rul¬ 
ings  by  heads  of  departments  that  directly 
affected  personal  and  property  rights  and 
where  the  writ  of  certiorari,  if  available, 
would  have  furnished  an  effective  method 
by  which  to  test  the  validity  of  quasi¬ 
judicial  orders  under  attack/ 

“and  at  page  172: 

“  ‘The  writ  of  certiorari  is  one  of  the  ex¬ 
traordinary  remedies  and  being  such  it  is 
impossible  to  anticipate  what  exceptional 
facts  may  arise  to  call  for  its  use,  but  the 
present  case  is  not  of  that  character,  but 
rather  an  instance  of  an  attempt  to  use  the 
writ  for  the  purpose  of  reviewing  an  ad¬ 
ministrative  order.  Public  Clearing  House 
vs.  Coyne,  194  U.  S.,  497.  This  can  not 
be  done/ 

“Considering  that  the  statute  provides  for 
procedure  which  finally  produces  a  ‘record’  it 
would  be  interesting  to  consider  whether  the 
facts  here  are  not  so  ‘exceptional’  as  to  call  for 
the  use  of  the  writ  but  this  court  may  not  blaze 
that  trail  in  view  of  what  is  said  in  the  Degge 
case  and  in  Mickadiet  vs.  Payne,  50  App.  D.  C., 
115,  269  Fed.  Rep.,  194,  where  the  court  after 
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pointing  out  that  the  petitioner  who  was  asking 
for  a  writ  of  certiorari  had  another  remedy  said : 

“  ‘Even  if  this  were  not  so,  the  appellants 
would  not  be  entitled  to  the  writ  of  certiorari, 
since  the  Supreme  Court  has  said  so  un¬ 
mistakably  that  the  writ  will  not  issue  to 
review  an  administrative  order  made  by  an 
executive  officer  of  the  government.  To 
this  rule  there  are  no  exceptions.’ 

“In  so  ruling  the  court  followed  the  Degge 
case  as  it  did  in  Detroit  &  T.  S.  L.  R.  Co.  vs. 
Interstate  Commerce  Commission,  51  App.  D.  C., 
133,  277  Fed.  Rep.,  53,  stating  that  even  though 
the  Commission  had  acted  outside  its  jurisdic¬ 
tion  the  writ  would  not  issue. 

“What  is  decided  in  the  cases  above  cited  is 
against  a  review  by  certiorari  of  the  departure 
from  proper  procedure  shown  by  the  petition. 
The  writ  must  be  quashed.” 

The  appellant’s  prayer  for  writ  of  certiorari  was 
based  on  the  theory  that  the  Order  of  Dismissal  was  a 
judicial  act.  While  the  decision  in  the  Eastman  Kodak 
Company  case,  supra,  appears  to  be  very  sweeping  in 
its  terms,  it  is  significant  to  note  that  the  court  was 
considering  an  entirely  different  proceeding  than  the 
dismissed  cause  Docket  540.  The  reference  to  the 
lack  of  equity  powers  is  based  on  the  attempt  of  the 
Commission  to  issue  an  order  in  the  nature  of  a  man¬ 
datory  injunction.  The  Supreme  Court  was  not,  of 
course,  considering  the  effect  of  an  order  of  dismissal. 

There  are  other  decisions  which  describe  the  Federal 
Trade  Commission  as  an  administrative  tribunal  but 
in  every  case  the  court  has  under  consideration  a  cease 
and  desist  order.  The  Commission  does  lack  the 
judicial  power  to  issue  process  and  enforce  its  orders 
to  cease  and  desist.  On  this  basis  these  decisions  have 
been  rendered. 
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The  appellant  submitted  its  petition  for  writ  of 
certiorari,  however,  in  the  belief  that  the  dismissal 
of  the  complaint  in  Docket  540  involved  a  judicial  de¬ 
termination.  The  Federal  Trade  Commission  had  be¬ 
fore  it  for  decision  questions  of  fact  and  law.  Issues 
had  been  raised  on  complaint  and  answer.  A  trial 
had  been  held,  witnesses  examined,  motions  filed  and  a 
trial  examiner’s  report  on  the  facts  had  been  made, 
exceptions  thereto  had  been  noted,  briefs  filed  and 
final  argument  held.  The  Commission  thereupon  dis¬ 
missed  the  complaint  after  reciting  that  the  proceeding 
had  been  heard  on  “the  amended  complaint  of  the 
Commission,  the  answer  of  the  respondent,  the  testimony 
and  other  evidence,  and  the  briefs  and  oral  arguments  of 
counsel.” 

The  dismissal  had  all  the  elements  of  a  dismissal 
of  a  bill  of  complaint  after  hearing  in  equity.  The 
dismissal  involved,  as  does  such  a  dismissal  by  a  court, 
a  decision  on  the  law  and  the  facts  of  the  case.  It  is 
true  that  no  costs  were  awarded  but  that  is  merely 
because  Congress  did  not  provide  for  costs  against  this 
agency  of  the  government. 

No  court  has  yet  determined  that  the  act  of  the  Commis¬ 
sion  in  dismissing  its  complaint  is  not  a  judicial  act. 

If  the  Commission  was  exercising  a  judicial  function 
in  dismissing  its  complaint,  then  the  acts  of  the  Com¬ 
mission  which  look  to  the  revocation  of  the  dismissal 
must  be  considered  as  judicial  acts.  The  following 
argument  will  demonstrate  that  if  the  Commission  was 
acting  in  a  judicial  capacity  the  acts  of  the  Commission 
and  of  its  members  in  excess  of  their  jurisdiction  under 
Section  5  of  the  Federal  Trade  Commission  Act  may 
be  reviewed  by  writ  of  certiorari. 

The  Supreme  Court  of  the  District  of  Columbia  is, 
by  the  act  of  Congress  creating  it,  the  highest  court  of 
original  and  common  law  jurisdiction  in  the  District 
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of  Columbia.  By  the  provisions  of  Section  08  of  the 
Code  of  Law  of  the  District  of  Columbia  it  has  authority 
to  issue  all  extraordinary  writs  known  to  the  common 
law.  It  is  not  limited  to  the  powers  usually  found  in 
the  District  Courts  of  the  United  States,  but  has  a  general 
common  law  jurisdiction  analogous  to  that  of  the 
King’s  Bench. 

United  States  vs.  West,  34  App.  D.  C.,  12. 

Bond  vs.  Carter  Hardware  Co.,  15  App.  D.  C.,  72. 

Hendley  vs.  Clark,  8  App.  D.  C.,  165  at  182. 

Billings  vs.  Field,  36  App.  D.  C.,  16. 

Harris  vs.  Barber,  129  U.  S.,  366. 

No  statute  is  needed  to  confer  the  specific  power 
here  claimed  and  no  general  statute  has  been  passed 
restricting  it. 

Degge  vs.  Hitchcock,  35  App.  D.  C.,  218. 

The  principal  office  of  the  Federal  Trade  Commission 
is  in  the  District  of  Columbia  and  the  acts  of  which 
complaint  is  made  were  performed  in  the  District  of 
Columbia.  The  Federal  Trade  Commission  is  an  in¬ 
ferior  tribunal,  subject  to  the  supervisory  power  of  the 
Supreme  Court  of  the  District  of  Columbia,  which  may 
by  writ  of  certiorari  require  the  production  of  the 
records  of  such  inferior  tribunals  to  determine  if  such 
tribunals  are  proceeding  in  excess  of  their  jurisdiction 
or  in  a  course  unknown  to  the  common  law. 

United  States  vs.  West  (supra). 

Bond  vs.  Carter  Hardware  Co.  (supra). 

Billings  vs.  Field,  (supra). 

Hamilton  vs.  Guinotte,  156  Mo.,  513. 

Harris  vs.  Barber,  (supra). 

The  power  and  jurisdiction  therefore  exists  unless 
taken  away  by  definite  provision  of  that  law. 

It  lies  in  all  cases,  unless  taken  away  by  express 
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words  of  a  statute,  and  not  only  where  there  is  no  other 
remedy,  but  even  where  an  appeal  is  given  upon  the 
merits.  New  Jersey  Railroad  vs.  Suydam,  17  N.  J.  L. 
(2  Harr.),  25. 

Where  a  new  jurisdiction  is  created  by  statute  and 
the  court  or  judge  exercising  it  proceeds  in  a  summary 
method,  or  in  a  new  course  different  from  the  common 
law,  a  certiorari  lies.  Appeal  of  Commissioners,  57 
P.  St.,  452. 

Where  a  new  jurisdiction  is  created  by  statute,  and 
the  court  exercising  it  proceeds  in  a  summary  method, 
or  in  a  course  different  from  the  common  law,  a  cer¬ 
tiorari  is  the  proper  remedy  to  remove  the  case  to  a 
superior  court,  and  not  a  writ  of  error.  Exp.  Tarlton, 
2  Ala.,  35;  Commissioners  of  Pilotage  vs.  Low,  R.  M. 
Charlt.  (Ga.),  298. 

When  the  proceedings  of  the  court  below  are,  in  any 
stage  of  them ,  different  from  the  course  of  the  common 
law,  whether  in  civil  or  criminal  cases,  the  writ  of 
certiorari  is  the  only  proper  process  to  correct  any 
error  that  may  have  occurred,  unless  some  different 
process  is  given  by  statute.  Commonwealth  vs.  Ellis, 
11  Mass.,  466;  Bath  Bridge,  etc.,  Co.  vs.  Magoun,  8 
Me.  (8  Greenl.),  293;  Ruhlman  vs.  Commonwealth,  5 
Binn.  (Pa.),  27;  Phillips  vs.  Phillips,  8  N.  J.  L.  (3  Hals.), 
123;  Trigg  vs.  Boyce,  4  Hayw.  (Tenn.),  100;  Bob  vs. 
State,  2  Yerg.  (Tenn.),  173;  Mathews  vs.  Mathews,  4 
Ired.  (N.  C.),  L.,  155;  State  vs.  Bill,  13  Id.,  373;  Walpole 
vs.  Ink,  9  Ohio,  142. 

Bradshaw  vs.  Earnshaw,  1 1  App.  D.  C.,  495  at  499. 


The  proceedings  of  the  Federal  Trade  Commission 
under  Section  5  have  been  described  by  the  courts  as 
quasi  judicial.  Particular  reference  is  made  to  the 
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decision  of  the  Supreme  Court  of  the  District  of  Columbia 
in  the  case  of  the  Millers’  National  Federation  vs. 
Federal  Trade  Commission,  Equity  No.  45,592,  in  which 
Mr.  Justice  Smith,  in  a  memorandum  opinion,  said: 

“The  Federal  Trade  Commission  Act  con¬ 
stitutes  the  Commission  a  quasi  judicial  tribunal 
for  some  purposes  and  a  purely  administrative 
agency  for  others.  Section  5  of  the  Act  confers 
upon  the  Commission  the  powers  of  a  quasi 
judicial  tribunal  and  authorizes  it  to  issue  and 
serve  upon  any  person,  partnership  or  corporation 
a  complaint  charging  such  person,  partnership 
or  corporation  with  using  or  having  used  unfair 
methods  of  competition  in  commerce.” 

*•••••• 

“Section  5  does  provide  for  a  hearing  of  charges 
made  by  formal  complaint  of  the  Commission 
against  any  person,  partnership  or  corporation 
and  authorizes  the  making  of  findings  of  fact  and 
the  issuance  of  an  order  to  the  parties  cited  to 
desist  from  unlawful  practices.  The  provision 
of  Section  9,  under  discussion,  is  therefore 
applicable  to  the  quasi  judicial  proceeding  provided 
for  in  Section  5.”  (Italics  inserted.) 

When  the  quoted  case  was  before  this  court  on 
special  appeal,  No.  4541,  the  decision  of  this  court 
did  not  pass  upon  the  point  now  under  consideration. 

If  the  proceedings  of  the  Commission  in  dismissing 
the  complaint  and  in  attempting  to  vacate  the  dis¬ 
missal  are  quasi  judicial  or  administrative,  the  writ 
of  certiorari  may  be  issued  when  the  Commission  and 
its  members  are  acting  beyond  their  jurisdiction.  Such 
use  of  the  writ  is  definitely  authorized  in  the  case  of 
Degge  vs.  Hitchcock,  (supra). 

The  case  of  Degge  vs.  Hitchcock,  (supra)  is  frequently 
cited  to  establish  the  rule  that  the  writ  of  certiorari 
may  not  be  used  for  the  purpose  of  reviewing  an  ad¬ 
ministrative  order.  When  cited  in  support  of  that 
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principle  it  must,  however,  be  taken  with  the  limitation 
and  qualification  which  is  placed  on  the  decision  by  its 
own  terms.  In  the  last  paragraph  of  the  decision  the 
court  says: 

“The  writ  of  certiorari  is  one  of  the  extraordi¬ 
nary  remedies  and  being  such  it  is  impossible 
to  anticipate  what  exceptional  facts  may  arise 
to  call  for  its  use.” 

The  appellant  contends  that  the  facts  in  this  record 
are  so  “exceptional”  and  show  such  an  unwarranted 
assumption  of  unlawful  power  that  this  case  may  well 
be  said  to  call  for  the  use  of  the  writ  of  certiorari. 

The  court  below  said  that  “ considering  that  the  statute 
provides  for  a  procedure  which  f  inally  produces  a  ‘record,* 
it  would  be  interesting  to  consider  whether  the  facts 
here  are  not  so  i exceptional ’  as  to  call  for  the  use  of  the 
writ.  .  .  .”  The  court  below  was  prevented  from 
entering  upon  the  consideration  of  this  possibility  by 
the  decisions  of  this  court,  especially  the  decision  in  the 
case  of  Mickadiet  vs.  Payne,  50  App.  D.  C.,  115,  where 
this  court,  after  pointing  out  that  the  petitioner  who  was 
asking  for  a  writ  of  certiorari  had  another  remedy,  said: 

“Even  if  this  were  not  so,  the  appellants  would 
not  be  entitled  to  a  writ  of  certiorari,  since  the 
Supreme  Court  has  said  so  unmistakably  that 
the  writ  will  not  issue  to  review  an  administrative 
order  made  by  an  executive  officer  of  the  gov¬ 
ernment.  To  this  rule  there  are  no  exceptions .” 
(Italics  inserted.) 

It  is  respectfully  submitted  that  this  court  in  denying 
that  there  might  be  any  exceptions  to  the  rule  went 
farther  than  the  rule  requires  and  failed  to  note  the 
qualification  placed  on  the  rule  in  the  decision  of  the 
Supreme  Court.  The  rule  as  laid  down  does  not  attempt 
to  cover  all  cases  and  specifically  acknowledges  that 
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cases  which  can  not  be  anticipated  may  arise  upon 
facts  so  exceptional  as  to  call  for  the  use  of  this  ex¬ 
traordinary  remedy. 

Such  a  case  has  arisen  on  this  record  and  the  benefit 
of  that  portion  of  the  Supreme  Court  decision  may 
well  be  claimed  here. 

United  States  vs.  West,  34  App.  D.  C.,  12. 

Bates  vs.  District  of  Columbia,  1  MacArthur,  433. 

Bond  vs.  Carter  Hardware  Co.,  15  App.  D.  C.,  72. 

Hendley  vs.  Clark,  8  App.  D.  C.,  165. 


An  objection  to  the  writ  was  made  on  the 
theory  that  it  called  for  papers  which  the  Commission 
held  to  be  confidential.  This  objection  is  sufficiently 
answered  by  an  examination  of  the  writ  which  calls  for  all 
papers  “ which  have  been  considered  in  said  cause  sub¬ 
sequent  to  said  Order  of  Dismissal  of  March  23,  1926." 

It  has  been  contended  that  the  writ  of  certiorari 
will  not  be  issued  when  the  proceedings  in  the  inferior 
tribunal  are  in  fieri.  This  contention  is  based  on  a 
failure  to  recognize  the  use  of  the  writ  as  an  aid  to 
supervisory  powers  over  tribunals  which  are  exceeding 
their  jurisdiction.  The  contention  considers  only  the 
use  of  the  writ  in  aid  of  appellate  jurisdiction. 

The  distinction  between  the  two  types  of  writs  of 
certiorari  is  recognized  by  the  Supreme  Court  of  the 
United  States  in  Harris  vs.  Barber,  129  U.  S.,  366, 
in  which  the  court  said: 

“A  writ  of  certiorari  when  its  object  is  not  to 
remove  a  case  before  trial,  or  to  supply  defects 
in  a  record,  but  to  bring  up,  after  judgment,  the 
proceedings  of  an  inferior  court  or  tribunal 
whose  procedure  is  not  according  to  the  course 
of  the  common  law,  is  in  the  nature  of  a  writ 
of  error.”  (Italics  inserted.) 
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The  writ  will  lie  either  before  or  after  judgment  in 
the  inferior  tribunal. 

All  other  objections  to  the  writ  of  certiorari  were 
based  on  theories  of  law  which  would  make  the  ob¬ 
jections,  if  valid  at  all,  equally  strong  against  the 
issuance  of  an  injunction.  These  points  will,  therefore, 
be  considered  in  the  discussion  of  the  remedy  by 
injunction. 

In  concluding  the  discussion  of  remedy  by  writ  of 
certiorari,  the  appellant  submits  that  if  the  act  of  the 
appellees  in  dismissing  the  complaint  is  a  judicial  act, 
then  the  subsequent  acts  to  revoke  the  dismissal  are 
judicial  and  being  in  excess  of  jurisdiction  may  be 
reviewed  on  certiorari.  If  the  dismissal  and  subse¬ 
quent  acts  are  quasi  judicial  or  administrative,  then  on 
the  exceptional  facts  of  the  case,  the  writ  may  be  issued. 


2.  Remedy  By  Injunction. 

The  appellant  is  entitled  to  relief  by  injunction  against 
the  acts  and  threatened  acts  of  the  appellees  in  excess 
of  their  jurisdiction. 

The  appellant  in  discussing  this  proposition  is  assum¬ 
ing  that  the  appellees  are  administrative  officers,  as 
they  contend,  and  are  not  to  be  considered  as  mem¬ 
bers  of  a  judicial  tribunal.  The  discussion  of  the 
appellant’s  first  two  propositions  in  this  brief  has  clearly 
demonstrated  that  the  acts  and  threatened  acts  of  the 
appellees  are  in  excess  of  their  jurisdiction,  in  that 
they  have  no  lawful  authority  to  revoke  a  dismissal, 
or  arbitrarily  to  deny  the  appellant’s  right  to  due 
process  of  law. 

In  considering  the  appellant’s  right  to  relief  by  in¬ 
junction,  the  first  question  which  arises  is  on  the  juris¬ 
diction  of  the  court  below  to  issue  injunctions  against 
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the  Federal  Trade  Commission  and  its  members. 
The  appellant  contends  that — 

(a)  The  Supreme  Court  of  the  District  of  Co¬ 
lumbia  has  jurisdiction  to  issue  injunctions 
against  the  appellees  or  other  administrative 
officers  of  the  Federal  Government  when  they 
are  acting  without  authority  in  law. 

The  general  power  of  the  court  to  issue  injunctions 
is,  of  course,  admitted.  The  jurisdiction  to  enjoin 
administrative  officers  from  acting  beyond  their  lawful 
authority  has  been  clearly  established  by  a  long  line 
of  decisions,  of  which  only  a  few  need  be  here  cited.* 

The  question  has  been  definitely  settled  in  cases  where 
the  Federal  Trade  Commission  is  a  party.  This  court 
has  determined  that  where  the  facts  of  the  case  call 
for  such  relief  the  Supreme  Court  of  the  District  of 
Columbia  may  enjoin  the  acts  of  the  Federal  Trade 
Commission  and  its  members. 

In  the  case  of  Federal  Trade  Commission  vs.  Millers’ 
National  Federation,  Appeal  No.  4541,  this  court  said: 

“We  are  therefore  of  the  opinion  .  .  . 

that  injunction  will  lie  to  restrain  the  Commission 
should  the  court  find  on  a  final  determination 
of  the  case  on  its  merits  that  the  Commission 
has  exceeded  its  jurisdiction.” 


In  view  of  this  decision  the  only  remaining  question 
is  whether  Section  5  of  the  Federal  Trade  Commission 
Act  operates  to  deprive  the  court  below  of  jurisdiction. 
In  the  Millers’  National  Federation  case,  supra,  the 


♦Santa  Fe  Pacific  R.  R.  Co.  vs.  Lane,  244  U.  S.,  492,  498. 
Philadelphia  Co.  vs.  Stimson,  223  U.  S.,  605,  619-623. 

Hill  vs.  Wallace,  259  U.  S.,  44,  60-61. 

Noble  vs.  Union  River  Logging  Co.,  147  U.  S.,  165,  171-172. 
Payne  vs.  New  Mexico,  255  U.  S.,  367,  373. 

Santa  Fe  Pacific  R.  R.  Co.  vs.  Fall,  259  U.  S.,  197,  * 

Degge  vs.  Hitchcock,  229  U.  S.,  162,  171. 
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court  was  not  considering  a  proceeding  by  the  Com¬ 
mission  under  section  5  but  the  reasoning  which  allows 
injunction  against  acts  in  excess  of  jurisdiction  under 
Section  9  is  applicable  with  equal  force  to  acts  which 
exceeded  the  powers,  conferred  by  Section  5.  It  may 
be  noted  that  the  reasons  set  forth  on  motion  to  dismiss 
the  complaint  in  that  case  are  in  most  instances  identical 
with  the  reasons  assigned  in  this  case  on  a  similar 
motion. 

,In  analyzing  the  claim  that  Section  5  deprives  the 
court  below  of  jurisdiction  to  enjoin  the  appellees 
even  when  they  act  without  lawful  authority,  the 
first  element  to  be  noticed  is  that  no  provision  of  the 
act  makes  any  specific  limitation  of  the  general  powers 
of  the  court  below.  No  specific  restriction  is  placed 
thereon  and  no  exemption  from  jurisdiction  is  specifi¬ 
cally  granted  to  the  appellees.* 

The  whole  claim  is  based  on  the  theory  that  a  certain 
statutory  remedy  provided  to  cover  certain  acts  of  the 
Commission  is  so  exclusive  that  it  is  a  bar  to  any  other 
relief  against  any  other  acts  and  is  a  denial  of  jurisdiction 
to  the  Supreme  Court  of  the  District  of  Columbia. 
The  claim  is  in  effect  an  assertion  that  a  remedy  is 
exclusive  because  it  is  statutory,  a  theory  of  the  law 
which  this  court  definitely  rejected  in  the  Millers’ 
National  Federation  case,  supra. 

The  only  sentence  in  Section  5  which  has  been 
presented  in  support  of  the  contention  that  this  section 
deprives  this  court  of  jurisdiction  is: 

.  .  ‘as  it  is  presumed  the  legislature  would  not  effect  a 

measure  of  so  much  importance  as  the  ouster  or  restriction  of  the 
jurisdiction  of  the  superior  courts  without  an  explicit  expression 
of  its  intention,  so  it  is  equally  improbable  that  it  would  create  a 
new,  especially  a  new  and  exclusive,  jurisdiction  with  less  explicitness, 
and  therefore  a  construction  which  would  impliedly  have  this  effect 
is  to  be  avoided.’ 

“Endlich,  Interp.  par.  155.”  Black — Interpretation  of  Laws, 
p.  139. 
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“The  jurisdiction  of  the  Circuit  Court  of 
Appeals  of  the  United  States  to  enforce,  modify 
or  set  aside  orders  of  the  Commission  shall  be 
exclusive.” 

This  sentence  has  been  construed  to  cover  only  orders 
to  cease  and  desist  from  unfair  methods  of  competition. 

Chamber  of  Commerce  vs.  Federal  Trade  Com¬ 
mission,  280  Fed.,  45. 

Memorandum  Opinion  of  Chief  Justice  McCoy, 
Record,  p.  197. 

The  proposition  of  the  appellees  is,  therefore,  that 
since  exclusive  jurisdiction  to  review  certain  orders 
of  the  Federal  Trade  Commission  is  given  to  a  particular 
court,  all  acts  of  the  appellees,  whether  in  excess  of 
jurisdiction  or  not,  whether  arbitrary  and  capricious, 
whether  evidenced  by  orders  or  other  acts,  are  outside 
the  jurisdiction  of  the  court  below,  even  though  that 
court  has  general  equity  jurisdiction  and  has  jurisdic¬ 
tion  of  the  persons  of  the  appellees. 

The  theory  seems  to  be  that  since  a  certain  jurisdic¬ 
tion  is  stated  in  the  act,  all  jurisdiction  of  the  court 
below  is  lost  because  it  is  not  there  restated.  The 
Act,  under  this  construction,  repeals  the  Act  of  Con¬ 
gress  which  created  the  court,  not  by  specific  terms, 
not  by  implication,  but  rather  a  repeal  by  omission. 
No  provision  of  the  Federal  Trade  Commission  Act 
exempts  the  appellees  from  the  jurisdiction  of  this  court 
in  a  case  such  as  this  where  they  are  acting  without  the 
jurisdiction  conferred  in  Section  5  of  this  Act  and  are 
acting  as  a  group  of  individuals  purporting  or  assuming 
to  be  the  Federal  Trade  Commission  and  asserting  to  act 
within  its  jurisdiction. 

The  procedure  for  which  provision  is  made  in  Section 
5  of  the  Act  merely  contemplates  the  review  of  orders 
issued  by  the  Federal  Trade  Commission  in  the  ex- 
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ercise  of  their  lawful  jurisdiction.  The  argument 
of  the  appellees  in  denying  to  this  court  jurisdiction 
assumes  the  main  point  of  the  case,  namely,  the  question 
whether  or  not  the  appellees  are  acting  within  their 
lawful  jurisdiction  as  members  of  the  Federal  Trade 
Commission.  The  statutory  remedy  by  appeal  to  the 
Circuit  Court  of  Appeals  is  designed  to  cover  only  those 
errors  of  law  committed  by  the  Federal  Trade  Commis¬ 
sion  in  the  issuance  of  a  cease  and  desist  order.  It 
is  not  reasonable  to  presume  that  Congress  had  in 
mind  a  situation  in  which  the  Federal  Trade  Commission 
would  be  acting  outside  of  its  jurisdiction  and  that 
Congress,  having  in  mind  such  act  or  series  of  acts  in 
excess  of  jurisdiction,  intended  specifically  to  provide 
that  no  citizen  should  have  a  remedy.  Such  an  intent 
on  the  part  of  Congress  must  be  presumed  if  the  con¬ 
tention  of  the  appellees  is  to  be  upheld.  If,  indeed,  it 
were  the  intention  of  Congress  to  bestow  upon  the 
Federal  Trade  Commission  such  uncontrolled  and 
absolute  power,  then  the  action  of  Congress  in  doing 
so  would  be  unconstitutional. 

To  accept  the  appellees’  premise  is  to  agree  that 
these  individuals  may  act  in  any  manner  they  desire  and 
by  merely  claiming  to  act  under  Section  5  of  the  Federal 
Trade  Commission  Act  may  effectually  prevent  any 
court  from  having  any  jurisdiction  whatsoever  over  them 
until  they  choose  to  issue  the  particular  order  which  gives 
jurisdiction  to  the  Circuit  Court  of  Appeals. 

The  statute  is  not  ambiguous  or  vague.  It  simply 
provides  a  forum  where  cease  and  desist  orders  may 
be  reviewed,  set  aside  or  enforced.  Its  silence  on  all 
other  points  is  not  a  grant  of  power  to  appellees  to 
perform  all  other  acts  with  impunity.  It  merely  does 
not  name  the  form  where  other  matters  may  be  tried. 
Such  statement  is  unnecessary  as  it  would  merely 
be  a  statutory  restatement  of  existing  law.  The  effort 
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in  passing  the  statute  was  merely  to  set  up  an  inferior 
tribunal  with  certain  limited  powers.  Congress  did 
not  attempt  to  restate  the  jurisdiction  of  the  Supreme 
Court  of  the  District  of  Columbia.  There  was  no  more 
need  to  give  that  court  specific  jurisdiction  over  the 
appellees  than  there  was  to  reaffirm  the  constitutional 
rights  of  the  citizens  who  might  fall  into  the  toils  of 
the  Federal  Trade  Commission.  Unquestionably  it 
would  have  been  better  if  the  appellees  had  been  in¬ 
formed  of  the  true  relation  of  the  Commission  to  the 
courts  and  had  been  reminded  that  the  Act  did  not 
annul  the  Constitution.  It  was  not,  however,  as  a 
matter  of  law,  necessary  to  include  such  statement  in 
the  Act.* 

The  appellees  say  that  they  are  absolutely  free  from 
control  or  interference  by  any  court  until  they  choose 
to  give  a  certain  court  jurisdiction  by  issuing  a  certain 
type  of  order.  They  may  act  without  jurisdiction, 
they  may  ignore  all  constitutional  guarantees  to  citizens, 
they  may  issue  charges,  publish  complaints,  take  testi¬ 
mony,  in  public  or  in  secret,  may  try  without  service 
of  process  or  notice,  may  “regulate  by  publicity,”  in  short, 
may  do  “anything  which  to  the  appellees  may  seem 
desirable, ”  and  there  is  no  way  of  preventing  them  or 
of  remedying  the  wrongs  they  do.  All  that  is  needed 
to  secure  these  great  powers  is  to  announce,  “We  are 
proceeding  under  Section  5.” 

In  this  case  the  appellees  have  proceeded  in  the 
absence  of  complaint,  process,  notice,  and  even  with 

*“  It  is  a  rule  generally  observed  (except  where  prohibited  by 
statute)  that  acts  of  the  legislature  made  in  derogation  of  the  common 
law  will  not  be  extended  by  construction;  that  is,  the  legislature 
will  not  be  presumed  to  intend  innovations  upon  the  common  law, 
and  its  enactments  will  not  be  extended,  in  directions  contrary  to 
the  common  law,  further  than  is  indicated  by  the  express  terms  of 
the  law  or  by  fair  and  reasonable  implications  from  its  nature  or 
purpose  or  the  language  employed.”  Black — Interpretation  of 
Laws,  p.  367. 
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the  appellant  absent.  The  law,  too,  was  absent — even 
Section  5. 

This  court  has  recognized  that  the  appellees’  theory 
is  contrary  to  established  law.  In  one  instance  the 
decision  is  so  completely  applicable  to  the  facts  of  this 
case  that  it  might  seem  the  court  had  just  >uch  circum¬ 
stances  in  mind.  The  principle  is  announced  in  Moore 
vs.  United  States  ex  rel.,  Boyer,  32  App.  D.  C.,  243, 
where,  although  on  the  facts  of  the  case  relief  by  man¬ 
damus  was  denied,  the  court  in  a  decision  bv  Mr.  Justice 
Van  Orsdel  said,  at  page  247 : 

“We  recognize  the  well-established  principle 
that  courts  will  intervene  to  protect  the  citizen 
when  his  constitutional  or  legal  rights  are  being 
invaded  by  the  exercise  of  arbitrary  power. 
Where  an  officer,  acting  under  assumed  au¬ 
thority  vested  in  him  by  virtue  of  his  office, 
undertakes  in  the  performance  of  his  official 
duties,  without  due  process  of  law,  to  deprive 
the  citizen  of  rights  he  has  acquired  by  adminis¬ 
trative  or  judicial  proceedings,  the  courts  will 
afford  protection  either  by  mandamus  or  in¬ 
junction.” 

(b)  The  statutory  remedy  for  review  of  orders  to  cease 
and  desist  is  no  bar  to  relief  in  this  case  in  equity. 

The  appellant  may  not  be  deprived  of  the  benefit 
of  relief  by  injunction  against  the  unlawful  acts  of  the 
appellees  unless  it  is  shown  that  there  is  another  ade¬ 
quate  remedy.  In  order  to  bar  the  equitable  relief  the 
other  remedy  must  meet  certain  definite  requirements. 

In  the  case  of  Federal  Trade  Commission  vs.  Millers’ 
National  Federation,  supra,  this  court  said: 

“It  is  well  settled  That  the  remedy  at  law  in 
order  to  exclude  a  concurrent  remedy  at  equity, 
must  be  as  complete,  as  practical  and  as  efficient 
to  the  ends  of  justice  and  its  prompt  adminis¬ 
tration,  as  the  remedy  in  equity.’  Walla  Walla 
vs.  Water  Company,  172  U.  S.,  1,  12.” 

160-F — 9 
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A  comparison  of  the  remedy  in  equity  and  the  so- 
called  statutory  remedy  will  suffice  to  show  that  the 
remedy  in  equity  is  not  in  this  case  barred. 

The  appellant  regards  the  promptness  with  which  a 
remedy  may  be  obtained  as  one  of  the  most  important 
elements  in  judging  the  adequacy  of  the  remedy.  The 
thought  of  promptness  in  connection  with  the  procedure 
of  the  appellees  in  Docket  540  is  one  which  may  only 
with  difficulty  be  considered  seriously.  It  must  be 
remembered  that  the  cause  Docket  540  was  commenced 
by  the  Commission  in  February,  1920,  when  the  com¬ 
plaint  was  issued,  served  and  published.  For  three 
years  after  answer  was  filed  the  Federal  Trade  Com¬ 
mission  took  no  step  to  give  hearing,  take  testimony 
or  conclude  the  case.  In  April,  1923,  the  Federal 
Trade  Commission  issued,  served,  and  published  a 
supplemental  and  amended  complaint  in  Docket  540. 
In  March,  1926,  the  Commission  dismissed  its  com¬ 
plaint,  and  immediately  entered  upon  a  new  procedure 
which  culminated  in  October,  1926,  in  the  final  re¬ 
opening  of  the  cause  Docket  540  and  the  addition 
of  new  charges.  How  long  it  would  take  to  reach  a 
“final”  decision  again  may  only  be  surmised.  The 
progress  since  1920  has  left  the  case  just  where  it  was 
when  the  complaint  was  issued. 

The  remedy  in  the  statute  is  not  prompt.  *  Before 
the  appellees  permit  the  appellant  to  have  the  benefit 
of  this  remedy  another  period  of  six  years  or  more  may 
elapse.  The  time  of  the  remedy  depends  on  the  whim 
of  the  appellees.  The  very  existence  of  the  remedy 
depends  on  appellees.  The  remedy  is  not  only  not 
prompt  but  is  not  even  certain.  It  is  a  contingent 
remedy  applicable  only  to  a  condition  which  has  not 
arisen.  While  the  appellant  is  awaiting  the  contingency, 
it  must  conduct  its  business  under  the  conditions  of 
persecution  and  harassment  which  have  been  before 
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described.  The  appellant  must  suffer  the  continuance 
of  the  injuries  indefinitely. 

The  appellees’  system  of  procedure  and  regulation 
by  publicity  may  ruin  the  appellant  and  its  business 
before,  if  ever,  a  right  to  appeal  to  the  circuit  court  of 
appeals  becomes  a  present  right  which  may  be  promptly 
exercised.  The  uncertainty  and  delay  will  in  the 
meantime  cause  irreparable  injury  and  loss  of  custom, 
trade  and  goodwill,  especially  through  the  injury  which 
will  be  caused  by  the  dissemination  of  information  and 
misinformation.  Any  presumption  of  prompt  and  regu¬ 
lar  procedure  by  the  appellees  in  accordance  with  law 
is  removed  by  the  admission  of  the  allegations  of  the 
bill  of  complaint  and  by  the  statement  of  Commissioner 
Van  Fleet  in  the  Order  of  July  7,  1926. 

By  contrast,  an  injunction  will  promptly  end  such 
unlawful  conduct  and  restrict  the  appellees  to  their 

lawful  authority.  Such  relief  is  immediate. 

•  ••••••• 

The  remedy  is  not  as  practical  as  the  remedy  in  equity. 
The  statutory  remedy  arises  only  on  issuance  of  a 
cease  and  desist  order.  It  may  never  be  applied  to 
an  order  of  dismissal.  The  appellant  seeks  to  hold 
the  rights  gained  under  a  dismissal.  Such  dismissal 
can  never  be  confirmed  by  any  means  provided  in  the 
statutory  remedy. 

Suppose  the  cause  is  again  tried  and  after  another 
six  years  of  harassment  the  complaint  is  again  dis¬ 
missed,  will  such  action  afford  any  greater  peace 
and  security  than  was  given  by  the  first  Order  of  Dis¬ 
missal?  So  long  as  the  appellant  defends  and  wins  its 
case  before  the  Commission,  it  is  in  jeopardy. 

The  Commission  may  keep  the  appellant  perpetually 
on  trial.  No  matter  how  long  or  how  successfully 
the  appellant  may  defend  itself,  it  is  never  free  if  it  must 
await  the  statutory  remedy.  With  each  dismissal 
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it  gains  no  release.  If  the  dismissal  here  may  be  set 
aside,  so  may  all  others.  The  remedy  in  the  statute 
will  not  be  open,  but  the  appellant  will  be  still  subject 
to  the  unlawful  acts  of  the  appellees. 

The  remedy  in  the  statute  does  not  cover  this  case 
and  may  never  be  applicable,  though  the  unlawful 
acts  of  the  appellees  may  be  continuing  indefinitely. 

t  By  contrast,  a  remedy  by  injunction  would  imme¬ 
diately  and  forever  confirm  the  order  of  dismissal  by 
forbidding  acts  in  Docket  540  and  by  requiring  further 
proceedings  to  be  in  accordance  with  law. 

If  there  were  no  injury  to  the  appellant  while  it 
awaited  the  time  for  appeal  to  the  circuit  court  of 
appeals,  and  if  another  dismissal  of  the  complaint  could 
afford  any  security,  then  the  statutory  remedy  might 
be  practical  but  those  conditions  do  not  appear.  The 
remedy  covers  injuries  from  an  order  to  cease  and  desist 

and  the  injuries  to  the  appellant  followed  a  dismissal. 
•  ••••••• 

The  statutory  remedy  is  not  as  complete  or  as  ef¬ 
ficient  to  the  ends  of  justice  as  the  remedy  in  equity. 
In  addition  to  its  lack  of  promptness  and  its  general 
inapplicability  to  all  situations  which  may  arise  the 
statutory  remedy  is  incomplete  in  that  it  can  not 
restore  the  appellant  to  the  position  in  which  it  was  at 
the  time  of  the  dismissal  of  the  complaint.  During 
the  years  which  may  pass  before  it  pleases  the  whim 
of  the  appellees  to  permit  the  appellant  to  have  an 
opportunity  to  exercise  its  right  to  the  statutory  remedy, 
the  appellant  will  suffer  grave  and  serious  harassment 
and  molestation  of  its  business. 

As  stated  by  the  court  below,  “It  is  hardly  necessary 
to  point  out  that  a  business  could  scarcely  prosper  if 
subjected  to  that  sort  of  thing,”  (meaning  the  procedure 
in  Docket  540  subsequent  to  dismissal).  Certainly  the 
appellant’s  business  can  not  prosper  if  its  officers,  agents 
and  employees  are  to  be  perpetually  subject  to  the 
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orders  and  subpoenas  of  the  Commission,  if  it  is  to  be 
called  upon  to  defend  itself  whenever  the  appellees 
choose  to  order  hearings  and  rehearings,  if  its  ad¬ 
vertising  and  sales  programs  and  methods  adopted  in 
reliance  on  the  statements  of  the  appellees  are  to  be 
made  the  basis  of  vague  and  misleading  charges  in 
press  “releases”  of  the  appellees  and  if  it  is  to  suffer 
from  “regulation  by  publicity.” 

The  trade,  custom  and  goodwill  which  will  be  lost 
to  the  appellant  by  reason  of  the  unlawful  acts  of  the 
appellees,  from  which  false  impressions  of  the  appellant 
and  its  product  will  be  gained  by  the  public,  will  not  be 
restored  if  at  some  distant  date  a  circuit  court  of  appeals 
overrules  a  cease  and  desist  order.  There  is  no  remedy 
for  the  injury  to  and  the  partial  destruction  of  this 
property  of  the  appellant. 

The  statutory  remedy  is  designed  to  correct  errors  of 
law  committed  in  a  proceeding  which  preserves  some 
semblance  of  legal  form,  a  proceeding  which  is  begun 
by  a  method  which  gives  the  Federal  Trade  Commis¬ 
sion  jurisdiction  and  continued  with  some  degree  of 
regard  for  constitutional  rights  and  for  justice.  In 
the  present  case  it  seems  not  unreasonable  to  believe 
prosecution  has  ceased  and  persecution  has  begun. 
For  example,  consider  the  tactics  employed  by  the 
present  Chairman  of  the  Commission  as  set  forth  in 
Exhibit  A-8,  which  appears  in  the  Record  in  the  ex¬ 
hibits  which  follow  page  208. 

This  voluntary  address  by  an  uninvited  guest  to  a 
group  of  housewives  is  apparently  part  of  “Regulation 
by  Publicity”  which  is  described  as  one  of  the  Com¬ 
mission’s  strongest  weapons  against  recalcitrant  re¬ 
spondents.  It  is  a  method  of  injuring  the  appellant 
which  is  not  remedied  by  a  revocation  of  a  cease  and 
desist  order.  It  should  be  discontinued  and  prevented 
by  an  order  in  equity. 
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In  briefs  filed  in  other  cases  the  appellees  place  great 
weight  on  this  weapon  of  publicity.  For  example,  this 
feature  of  the  Commission’s  powers  of  regulation  is 
stressed  in  the  brief  by  the  appellees  filed  in  this  court 
in  the  case  of  Federal  Trade  Commission  vs.  Claire 
Furnace  Company.  Beginning  on  page  88  thereof  a 
chapter  is  devoted  to  this  point  and  there  is  included 
an  appendix  of  some  fourteen  pages  on  the  same  sub¬ 
ject  with  the  heading,  “Recognition  of  Publicity  as  a 
Means  of  Regulation.”  Some  of  the  statements  which 
the  appellees  there  quote  with  approval  are: 

“That  there  is  such  a  thing  as  regulation  by  pub¬ 
licity  of  full  and  true  facts  has  long  been  recognized , 
and  should  not  now  be  a  debatable  question .” 
•  •  • 

“In  Report  No.  533,  House  of  Representatives, 
Sixty-Third  Congress,  second  session,  presented 
by  Air.  Covington  from  the  Committee  on  In¬ 
terstate  and  Foreign  Commerce  of  the  House, 
accompanying  H.  R.  15613,  being  the  act  to 
create  what  was  then  called  the  Interstate 
Trade  Commission  (now  Federal  Trade  Com¬ 
mission),  the  publicity  factor  is  very  strongly 
emphasized.  It  occurs  repeatedly  through  said 
report.  We  quote  the  following  instances: 

“  ‘The  recommendation  of  the  President 
in  that  message  was  for  the  creation  of  such 
a  commission  as  an  instrument  of  information 
and  publicity.’  ” 


“Speaking  as  one  of  the  managers  on  the 
part  of  the  House  in  the  following  discussion 
of  the  Act,  Mr.  Covington  (Cong.  Rec.,  Sept. 
10,  1914,  p.  14925),  referred  to  ‘that  rational  and 
constitutional  publicity  which  shall  alike  aid  the 
public  and  industrial  business.’ 

“And  speaking  as  chairman  of  the  subcommittee 
that  perfected  the  bill  (Cong.  Rec.,  May  19, 
1914,  p.  8840)  Mr.  Covington  spoke  in  part  as 
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follows — touching  regulation  by  publicity  (Cong. 
Rec.,  May  19,  1914,  p.  8843): 

“  ‘Well-known  publicists  also  place  first  in 
the  order  of  correctives  for  the  evils  to  competition 
and  fair  trade  still  existing  in  the  world  of  inter¬ 
state  commerce  a  wide  publicity  of  corporation 
affairs.  .  .  . 

“  ‘Of  all  regulatio?is  which  promise  results, 
publicity  should  be  placed  first.  .  .  . 

“  ‘  Above  all ,  we  must  have  a  system  of  efficient 
publicity.  This  is  the  strongest  means  for  our 
purpose. 

“  ‘The  instrument  of  the  bureau  in  its  work 
has  been  “efficient  publicity.’ ’  ’  .  .  . 

“The  experience  of  the  past  ten  years  has 
therefore  clearly  demonstrated  that  publicity, 
in  the  form  of  clear  and  unprejudiced  report  of 
the  facts,  after  painstaking  investigation,  actually 
does  have  an  important  remedial  effect,  and 
beyond  this,  has  a  very  positive  value  in  furnish¬ 
ing  a  basis  for  constructive  legislation.”  .  .  . 

Many  of  the  quoted  statements  refer  only  to  annual 
reports,  et  cetera,  required  by  the  Federal  Trade  Com¬ 
mission  but  it  will  be  readily  recognized  that  in  pub¬ 
lishing  accounts  of  proceedings  under  Section  5  the 
Federal  Trade  Commission  is  distributing  material 
which  has  more  “news”  value  and  which  therefore  is 
more  widely  used  by  newspapers.  The  resultant  pub¬ 
licity  is  even  more  effective  than  that  given  to  annual 
reports.  The  dissemination  of  misinformation  to  the 
public  concerning  this  appellant  must  be  recognized  as 
a  very  effective  form  of  “regulation”  which  results  in 
immediate  and  incalculable  harm  and  injury  which  no 
subsequent  review  by  the  circuit  court  of  appeals  can 
remedy. 

The  statutory  remedy  can  not  restore  the  property, 
the  goodwill,  custom  and  patronage  which  has  been  and 
will  be  destroyed  by  this  type  of  regulation,  including, 
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as  it  does,  misleading  and  sometimes  false  statements, 
and  the  deception  of  housewives  and  other  customers 
of  the  appellant. 

This  type  of  procedure  which  appellees  sanction, 
approve  and  threaten  to  continue  involves  a  molestation 
and  harassment  of  appellant’s  business,  a  denial  of  the 
right  to  continue  its  lawful  business.  The  right  which 
the  appellant  seeks  to  protect  has  been  well  recognized 
in  the  law — 

“Broadly  stated,  this  right  to  conduct  one's 
business ,  without  wrongful  or  injurious  inter¬ 
ference  of  others  is  asserted  to  be  property,  or 
property  right,  which  will  be  protected ,  when 
necessary,  by  injunctive  jwocess.  And  the  doctrine 
has  been  approved  by  the  Supreme  Court  of  the 
United  States. 

•  •••••• 

“In  Duplex  Printing  Press  Co.  vs.  Deering, 
254  U.  S.  443,  465,  65  L.  Ed.,  349,  356,  it  was  said: 

“  ‘That  complainant’s  business  of  manufactur¬ 
ing  printing  presses  and  disposing  of  them  in 
commerce  is  a  property  right,  entitled  to  pro¬ 
tection  against  injury  or  interference,  is  proven 
by  clear  and  indisputable  evidence/ 

•  •••••• 

“.  .  .  in  the  following  cases,  in  some  of 

them  by  express  declaration  and  in  others  by 
unmistakable  assumption,  it  was  held  that  one’s 
business  is  property,  and  his  right  to  do  business 
a  property  right;  Sailors’  Union  vs.  Hammond 
Lumber  Co.,  156  Fed.,  450;  Barr  vs.  Essex 
Trades  Council,  91  Minn.,  171,  63  L.  R.  A.,  763, 
103  Am.  St.  Rep.,  477,  97  N.  W.,  663,  1118,  1 
Ann.  Cas.,  172;  Purvis  vs.  Local  No.  500,  214  P., 
348,  12  L.  R.  A.,  (N.  S.)  612,  112  Am.  St.  Rep., 
757,  6  Ann.  Cas.,  275,  63  Atl.,  585;  Lohse  Patent 
Door  Co.  vs.  Fuelle,  215  Mo.,  492,  114  S.  W., 
997;  Baldwin  vs.  Escanaba  Liq.  Dealers’  Assn., 
165  Mich.,  98,  130  N.  W.,  214.” 
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In  the  cases  cited  the  right  is  usually  found  to  be 
protected  in  labor  disputes.  The  appellant  submits 
that  the  right  has  thus  been  recognized  and  so  is  en¬ 
titled  to  protection  from  unlawful  interference  in  other 
manners.  The  nature  of  the  interference,  by  strikes, 
etc.,  is  incidental  and  the  protection  is  given  to  this 
right  against  any  unlawful  interference. 

Unless  the  statutory  remedy  completely  protects  the 
appellant’s  rights  it  is  inefficient  and  inadequate.  It  is 
respectfully  submitted  that  the  failure  to  give  protection 
against  the  injuries  above  stated  condemns  the  statutory 
remedy  as  incomplete  and  inefficient.  In  this  case 
appellees  admit  a  destruction  of.  property,  amounting 
in  one  instance  almost  to  a  confiscation  of  the  advertising 
slogan  of  the  appellant.  It  is  admitted  that  the  ap¬ 
pellees  are  causing  injury  to  the  goodwill  of  the  ap¬ 
pellant. 

Goodwill  is  property — 

Metropolitan  Bank  vs.  St.  Louis  Despatch  Co., 
149  U.  S.,  436,  446. 

Hitchman  Coal  and  Coke  Co.  vs.  Mitchell, 
245  U.  S.,  229,  252. 

The  appellees  are  prosecuting  the  appellant  for  its 
use  of  its  right  of  free  speech,  in  regard  to  the  contents 
of  its  own  product  and  in  respect  to  the  circulation  of 
the  Trial  Examiner’s  Report.  The  appellees  are  deny¬ 
ing  to  the  appellant  the  right  to  have  notice  and  to  be 
heard  on  all  charges  against  it,  thus  denying  its  right  to 
due  process  of  law.  The  appellees  are  attempting  to 
deny  the  plaintiff  the  right  to  proclaim  the  dismissal  of 
the  complaint  in  Docket  540.  The  appellant  is  about 
to  be  forced  to  destroy  advertising  material  prepared  in 
reliance  on  the  Order  of  July  7th,  1926.  The  appellant 
is  threatened  with  compulsory  attendance  at  hearings 
in  all  parts  of  the  country  in  a  dismissed  cause,  under 
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penalty  of  a  default  judgment  if  .it  does  not  attend. 
The  appellant  is  suffering  under  false  and  misleading 
publicity  inspired  in  part  by  press  releases  and  announce¬ 
ments  of  the  appellees. 

These  are  a  few  of  the  instances  of  irreparable  injury 
which  are  set  forth  in  the  appellant’s  pleadings,  admitted 
by  the  appellees,  and  are  not  covered  by  the  statutory 
remedy. 

One  further  element  of  the  review  by  the  circuit 
court  of  appeals  may  be  mentioned.  The  review  is 
limited  by  the  scope  of  the  order  and  by  the  Com¬ 
mission’s  Findings  as  to  the  Facts.  If  such  findings 
are  supported  by  any  testimony  the  courts  accept 
them  as  conclusive,  even  though  the  preponderance  of 
the  evidence  may  appear  to  be  on  the  other  side.  If 
there  is  any  evidence  to  support  the  findings  of  the 
Commission  the  court  will  not  overturn  the  Commis¬ 
sion’s  report.  The  statutory  remedy  has  a  restriction 
which  is  especially  important  when  the  methods  of 
receiving  “evidence”  in  this  case  are  recalled  to  mind. 

In  the  case  of  Indiana  Quartered  Oak  Co.  vs.  Federal 
Trade  Commission  a  decision  was  rendered  by  the 
Circuit  Court  of  Appeals  for  the  Second  Circuit  on  May 
14,  1928,  affirming  an  order  of  the  Commission.  Mr. 
Justice  Swan  there  said: 

“I  reluctantly  concur  in  the  result  because  the 
Commission  has  made  findings  of  deception  of  the 
public,  which  there  is  some  evidence  to  support, 
though ,  in  my  opinion ,  it  is  greatly  outweighed  by 
contrary  evidence.  .  .  .  Interference  with  such 

commercial  usage  does  not  seem  to  me  justifiable 
but  in  view  of  the  Commission’s  findings  the 
court  is  powerless .” 

Such  a  remedy  can  not  be  called  as  complete  or  as 
efficient  to  the  ends  of  justice  as  a  remedy  by  injunction. 

The  theory  seems  to  be  that  the  parties  must  go  away 
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from  court,  the  injuries  and  unlawful  acts  must  continue 
and  then  the  appellant  may  return  to  this  court 
for  a  limited  degree  of  relief.  A  few  more  unlawful 
acts  may  then  limit  the  relief  to  which  it  is  now  entitled. 

The  contrast  of  remedy  by  injunction  shows  the 
inadequacy  of  the  limited  contingent  remedy.  If  the 
irregular,  unlawful  acts  are  immediately  forbidden  by 
injunction  the  loss  to  the  plaintiff  and  the  destruction 
of  goodwill,  the  harassment  and  denial  of  rights  to  due 
process  will  cease  at  once.  The  future  proceedings  will 
be  in  accordance  with  law.  rl  he  appellant  may  enjoy 
the  benefits  of  free  speech,  may  proclaim  the  dismissal 
of  charges  against  it,  may  protect  its  property  and 
plan  methods  of  advertisement  and  sales  without  waiting 
years  in  the  hope  that  perhaps  the  appellees  will  permit 
it  to  secure  a  judicial  determination  of  the  rights  in¬ 
volved.  ri  he  regulation  by  publicity  will  be  governed 
bv  law,  will  have  some  regard  for  the  facts  and  will 


not  be  permitted  to  make  the  fiction  of  a  pending- 
case  a  vehicle  for  misleading  and  injurious  “releases” 
or  interviews.  rl  he  C.  hairman  may  even  perform  his 
duties  at  the  office  of  the  Commission  and  refrain  from 
intruding  on  meetings  of  housewives  in  order  to  tell 
them  about  the  “pending”  baking  powder  case. 


•  ••  ••••• 

The  appellant  submits  that  a  consideration  of  the 
nature  of  the  statutory  remedy  and  of  the  injuries  to 
the  appellant  demonstrates  conclusively  that  the  statu¬ 
tory  remedy  is  not  prompt,  practical,  complete  or  efficient 
and  that  it  interposes  no  bar  to  remedy  in  equity  by 
injunction. 

The  discussion  of  the  first  points  on  this  brief  (I  and  II) 
(pages  1 8  to  94)  and  the  discussion  of  the  stat  utory  remedy 
have  sufficiently  established  the  appellant’s  right  to 
relief  by  injunction.  Ihe  admitted  facts  of  the  case 
show  that  the  appellees  are  acting  without  authority 
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in  law,  are  performing  unlawful  acts  and  threatening 
to  continue  such  conduct,  are  acting  in  a  manner  which 
would  be  unconstitutional  if  authorized  by  statute,  are 
destroying  the  property  of  the  appellant,  are  denying 
its  rights  to  statutory  procedure,  and  are  causing  ir¬ 
reparable  damage  and  injury  to  the  ppellant. 

The  appellant  submits  that  it  has  maintained  its 
right  to  relief  by  injunction  against  the  appellees. 

CONCLUSION. 

The  appellant  submits  that  on  the  admitted  facts 
of  the  case  it  clearly  appears,  first,  that  the  appellees 
were  without  jurisdiction  to  revoke  the  dismissal  of 
their  complaint  in  Docket  540;  second,  that  the  acts 
of  the  appellees  in  that  cause  subsequent*  to  the  dismissal 
were  arbitrary,  capricious,  beyond  their  jurisdiction 
and  in  denial  of  the  appellant’s  rights  to  notice,  service, 
hearing,  and  due  process  of  law:  third,  that  the  equity 
court  improperly  reversed  the  settled  law  of  the  case 
by  reversing  the  decision  of  the  law  court  that  the 
appellant  had  stated  a  cause  of  action;  fourth,  that  the 
appellant  is  entitled  to  relief  and  that  the  nature  of  the 
relief  depends  on  the  administrative  or  judicial  character 
of  the  Federal  Trade  Commission  and  of  its  act  in  dis¬ 
missing  its  complaint;  that  if  the  character  of  the 
appellees’  acts  is  judicial,  it  is  entitled  to  a  writ  of  cer¬ 
tiorari:  and  that  if  the  acts  are  administrative,  it  is 
entitled  to  relief  in  equity  by  injunction. 

Respectfully  submitted, 

MATTHEW  E.  O’BRIEN, 
MATTHEW  H.  O’BRIEN, 

Attorneys  for  Appellant. 

316  Investment  Building, 

Washington,  D.  C., 

August  31,  1928. 
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Appendix  I. 

Sec.  5.  That  unfair  methods  of  competition  in 
commerce  are  hereby  declared  unlawful. 

The  commission  is  hereby  empowered  and  directed 
to  prevent  persons,  partnerships,  or  corporations,  ex¬ 
cept  banks,  and  common  carriers  subject  to  the  Acts 
to  regulate  commerce,  from  using  unfair  methods  of 
competition  in  commerce. 

Whenever  the  commission  shall  have  reason  to  be¬ 
lieve  that  any  such  person,  partnership,  or  corporation 
has  been  or  is  using  any  unfair  method  of  competition 
in  commerce,  and  if  it  shall  appear  to  the  commission 
that  a  proceeding  by  it  in  respect  thereof  would  be 
to  the  interest  of  the  public,  it  shall  issue  and  serve  upon 
such  person,  partnership,  or  corporation  a  complaint 
stating  its  charges  in  that  respect,  and  containing  a 
notice  of  a  hearing  upon  a  day  and  at  a  place  therein 
fixed  at  least  thirty  days  after  the  service  of  said  com¬ 
plaint.  The  person,  partnership,  or  corporation  so 
complained  of  shall  have  the  right  to  appear  at  the 
place  and  time  so  fixed  and  show  cause  why  an  order 
should  not  be  entered  by  the  commission  requiring 
such  person,  partnership,  or  corporation  to  cease  and 
desist  from  the  violation  of  the  law  so  charged  in  said 
complaint.  Any  person,  partnership,  or  corporation 
may  make  application,  and  upon  good  cause  shown 
may  be  allowed  by  the  commission  to  intervene  and 
appear  in  said  proceeding  by  counsel  or  in  person. 
The  testimony  in  any  such  proceeding  shall  be  reduced 
to  writing  and  filed  in  the  office  of  the  commission. 
If  upon  such  hearing  the  commission  shall  be  of  the 
opinion  that  the  method  of  competition  in  question  is 
prohibited  by  this  Act,  it  shall  make  a  report  in  writing 
in  which  it  shall  state  its  findings  as  to  the  facts,  and 
shall  issue  and  cause  to  be  served  on  such  perso^ 
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partnership,  or  corporation  an  order  requiring  such 
person,  partnership,  or  corporation  to  cease  and  desist 
from  using  such  method  of  competition.  Until  a  trans¬ 
cript  of  the  record  in  such  hearing  shall  have  been 
filed  in  a  circuit  court  of  appeals  of  the  United  States 
as  hereinafter  provided,  the  commission  may  at  any  time 
upon  such  notice  and  in  such  manner  as  it  shall  deem 
proper,  modify  or  set  aside,  in  whole  or  in  part,  any 
report  or  any  order  made  or  issued  by  it  under  this 
section. 

If  such  person,  partnership,  or  corporation  fails  or 
neglects  to  obey  such  order  of  the  commission  while 
the  same  is  in  effect,  the  commission  may  apply  to  the 
circuit  court  of  appeals  of  the  United  States,  within 
any  circuit  where  the  method  of  competition  in  ques¬ 
tion  was  used  or  where  such  person,  partnership,  or 
corporation  resides  or  carries  on  business,  for  the  en¬ 
forcement  of  its  order,  and  shall  certify  and  file  with 
its  application  a  transcript  of  the  entire  record  in  the 
proceeding,  including  all  the  testimony  taken  and  the 
report  and  order  of  the  commission.  Upon  such  filing 
of  the  application  and  transcript  the  court  shall  cause 
notice  thereof  to  be  served  upon  such  person,  partner¬ 
ship,  or  corporation  and  thereupon  shall  have  jurisdic¬ 
tion  of  the  proceeding  and  of  the  question  determined 
therein,  and  shall  have  power  to  make  and  enter  upon 
the  pleadings,  testimony,  and  proceedings  set  forth  in 
such  transcript  a  decree  affirming,  modifying,  or  setting 
aside  the  order  of  the  commission.  The  findings  of  the 
commission  as  to  the  facts,  if  supported  by  testimony, 
shall  be  conclusive.  If  either  party  shall  apply  to  the 
court  for  leave  to  adduce  additional  evidence,  and 
shall  show  to  the  satisfaction  of  the  court  that  such 
additional  evidence  is  material  and  that  there  were 
reasonable  grounds  for  the  failure  to  adduce  such  evi¬ 
dence  in  the  proceeding  before  the  commission,  the 
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court  may  order  such  additional  evidence  to  be  taken 
before  the  commission  and  to  be  adduced  upon  the 
hearing  in  such  manner  and  upon  such  terms  and  con¬ 
ditions  as  to  the  court  may  seem  proper.  The  com¬ 
mission  may  modify  its  findings  as  to  the  facts,  or 
make  new  findings,  by  reason  of  the  additional  evidence 
so  taken,  and  it  shall  file  such  modified  or  new  findings, 
which,  if  supported  by  testimony,  shall  be  conclusive, 
and  its  recommendation,  if  any,  for  the  modification 
or  setting  aside  of  its  original  order,  with  the  return 
of  such  additional  evidence.  The  judgment  and  decree 
of  the  court  shall  be  final,  except  that  the  same  shall  be 
subject  to  review  by  the  Supreme  Court  upon  certiorari 
as  provided  in  section  two  hundred  and  forty  of  the 
Judicial  Code. 

Any  party  required  by  such  order  of  the  commission 
to  cease  and  desist  from  using  such  method  of  competi¬ 
tion  may  obtain  a  review  of  such  order  in  said  circuit 
court  of  appeals  by  filing  in  the  court  a  written  petition 
praying  that  the  order  of  the  commission  be  set  aside. 
A  copy  of  such  petition  shall  be  forthwith  served  upon 
the  commission,  and  thereupon  the  commission  forth¬ 
with  shall  certify  and  file  in  the  court  a  transcript  of 
the  record  as  hereinbefore  provided.  Upon  the  filing 
of  the  transcript  the  court  shall  have  the  same  juris¬ 
diction  to  affirm,  set  aside,  or  modify  the  order  of  the 
commission  as  in  the  case  of  an  application  by  the 
commission  for  the  enforcement  of  its  order,  and  the 
findings  of  the  commission  as  to  the  facts,  if  supported 
by  testimony,  shall  in  like  manner  be  conclusive. 

The  jurisdiction  of  the  circuit  court  of  appeals  of 
the  United  States  to  enforce,  set  aside,  or  modify  orders 
of  the  commission  shall  be  exclusive. 

Such  proceedings  in  the  circuit  court  of  appeals  shall 
be  given  precedence  over  other  cases  pending  therein, 
and  shall  be  in  every  way  expedited.  No  order  of  the 
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commission  or  judgment  of  the  court  to  enforce  the 
same  shall  in  anywise  relieve  or  absolve  any  person, 
partnership,  or  corporation  from  any  liability  under  the 
anti-trust  acts. 

Complaints,  orders,  and  other  processes  of  the 
commission  under  this  section  may  be  served  by  anyone 
duly  authorized  by  the  commission,  either  (a)  by  de¬ 
livering  a  copy  thereof  to  the  person  to  be  served, 
or  to  a  member  of  the  partnership  to  be  served,  or  to  the 
president,  secretary,  or  other  executive  officer  or  a 
director  of  the  corporation  to  be  served;  or  (b)  by  leaving 
a  copy  thereof  at  the  principal  office  or  place  of  business 
of  such  person,  partnership,  or  corporation;  or  (c)  by 
registering  and  mailing  a  copy  thereof  addressed  to  such 
person,  partnership,  or  corporation  at  his  or  its  principal 
office  or  place  of  business.  The  verified  return  by  the 
person  so  serving  said  complaint,  order,  or  other  process 
setting  forth  the  manner  of  said  service  shall  be  proof 
of  the  same,  and  the  return  post  office  receipt  for  said 
complaint,  order,  or  other  process  registered  and  mailed 
as  aforesaid  shall  be  proof  of  the  service  of  the  same. 
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OF  THE  DISTRICT  OF  COLUMBIA. 

January  Term,  1929. 


No.  4740. 


ROYAL  BAKING  POWDER  COMPANY, 

APPELLANT, 

vs. 

FEDERAL  TRADE  COMMISSION,  ET  AL., 

APPELLEES. 


Supplemental  Brief  for  the  Appellant. 


In  accordance  with  the  permission  heretofore  granted 
by  the  Court  the  appellant  presents  this  supplemental 
brief  in  reply  to  the  briefs  filed  by  the  appellees.  In 
this  brief  we  shall,  for  clarity  of  expression,  refer  to 
the  appellees  as  the  “Commission.” 

Believing  that  the  Court  can  not  properly  undertake 
to  determine  the  questions  of  law  involved  in  this 
appeal  or  to  examine  the  citations  of  authority  sub¬ 
mitted  on  either  side  until  the  facts  of  the  case  are 
clearly  established,  we  shall  first  present  a  statement 
correcting  certain  erroneous  and  unfounded  claims 
by  the  Commission  concerning  those  facts. 


♦ 


2 


THE  COMMISSION’S  STATEMENT  OF  FACTS 
ESSENTIAL  TO  THE  DISPOSITION  OF 

THE  CASE. 

We  shall,  therefore,  first  consider  that  portion  of 
the  Commission’s  brief  entitled  “Facts  Essential  to  the 
Disposition  of  the  Case.”  In  considering  this  and 
the  other  portions  of  that  brief  which  are  devoted  to 
the  statement  of  the  case,  we  shall  challenge  only 
the  incorrect  and  erroneous  statements  of  fact.  Omis¬ 
sions  of  essential  facts  are  so  frequent  and  so  important 
that  to  attempt  to  correct  such  errors  would  require  us 
to  re-write  entirely  the  statement  of  the  case  which  the 
Commission  presents.  Such  a  re-statement  seems  un¬ 
necessary  in  this  brief  and  we  respectfully  refer  the 
Court  to  the  statement  of  the  case  presented  in  our 
principal  brief  and  to  the  summary  of  the  essential 
facts  which  appears  in  the  opinion  of  Chief  Justice 
McCoy.  (Record,  pages  175  to  193.) 

Although  the  Commission  did  not  in  the  Court 
below  traverse  any  of  the  appellant’s  allegations  of 
fact,  the  brief  filed  on  behalf  of  the  Commission  in  this 
Court  does  dispute  many  of  the  facts  alleged  by  the 
appellant  in  the  Court  below  and  does  make  statements 
inconsistent  with  the  Record. 

On  page  2  of  the  Commission’s  brief  the  following 
claim  appears  in  a  statement  of  a  part  of  the  “essential 
facts”  of  the  case: 

“2.  Appellant  filed  its  answer  to  the  supple¬ 
mental  and  amended  complaint  which — 

“(a)  asserted  the  truth  of  certain  disparaging 
statements  respecting  the  products  of  its  com¬ 
petitors, 

“(b)  and  alleged  abandonment,  in  the  year 
1914,  of  the  remaining  alleged  practices.” 

•  •  i ♦  * 

■  * 

Particular  attention  is  directed  to  the  claim  that 
the  appellant  alleged  abandonment  in  the  year  1914 
of  certain  practices.  • 


The  Commission’s  statement  is  without  basis  in 
fact.  r 

The  appellant,  as  is  disclosed  by  the  record  in  this 
case,  has  never  at  any  time  admitted  that  it  has  en¬ 
gaged  in  unfair  methods  of  competition.  The  appel¬ 
lant  .has  never  sought  to  defend  itself  on  the  theory 
that  any  unlawful  practices  had  been  abandoned.  In 
the  defenses  presented  by  the  appellant  to  the  charges 
of  the  Federal  Trade  Commission  complaint  the  appel¬ 
lant  asserted  the  truth  of  certain  statements  alleged 
to  have  been  falsely  made  and  denied  that  it  had  made 
certain  other  statements  charged  against  it.  The  case 
before  the  Federal  Trade  Commission  was  tried  on 
issues  so  raised. 

Concerning  the  defenses  raised  in  the  appellant’s 
answer  to  the  supplemental  and  amended  complaint, 
the  appellant  respectfully  refers  the  Court  to  its  answer 
which  commences  on  page  57  of  the  Record.  Particular 
attention  is  directed  to  the  denial  of  specification  III 
on  page  60  of  the  Record. 

On  page  7  of  the  Commission’s  brief  it  is  represented 
that  an  issue  was  raised  before  the  Commission  con¬ 
cerning  the  abandonment  of  certain  practices.  By 
reference  to  the  Record  it  will  readily  appear  that  on 
the  charges  of  the  Commission  and  the  denials  of  the 
appellant  no  such  issue  was  or  could  have  been  raised. 

If  such  a  fact  of  abandonment  of  certain  practices  is, 

_  *  i  * »  » 

as  the  Commission  alleges,  “essential”  to  the  Com¬ 
mission’s  case  or  is  an  “essential”  part  of  its  defense 
on  this  appeal,  its  contentions  must  fall. 

In  the  absence  of  the  fact  it  is  unnecessary  to  consider 
the  purpose  of  the  Commission  in  presenting  such  alle¬ 
gations  in  its  brief  or  to  consider  any  arguments  which 

*  .  i-  .  _  .  -  *  _ .  , 

might  be  presented  thereon  to  this  Court.  The  Court 
is  respectfully  requested  to  ignore  all  arguments  based 
on  any  claim  of  this  nature  until  the  Commission 
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indicates  in  what  manner  the  record  may  be  construed 
to  support  the  claim  that  a  plea  of  abandonment  was 
presented  in  appellant’s  answer,  as  the  Commission 
claims. 

In  stating  the  facts  which  the  Commission  believes 
to  be  essential  to  the  disposition  of  the  case  it  gives,  on 
page  3,  a  statement  of  a  part  of  the  order  issued  by  the 
Federal  Trade  Commission  on  July  7,  1926.  The  full 
effect  of  this  order  as  interpreted  in  the  brief  by  the 
Commission  is  hereafter  discussed  in  considering  the 
next  division  of  that  brief,  entitled  “Analysis  of  the 
Allegations  of  the  Complaint.”  It  is  mentioned  here 
only  to  indicate  that  on  page  3  of  the  Commission’s 
brief  it  is  asserted  that — 

“.  .  .  the  additional  evidence  to  be  taken 

was  confined  to  the  misleading,  anonymous, 
spurious  quotation  contained  in  the  book,  ‘A 
Collation  of  Cakes,’  published  and  distributed 
by  appellant.” 

This  positive  statement  is  not  only  not  in  accord 
with  the  Order  itself,  but  is  not  the  consistent  position 
of  the  Commission.  While  at  this  point,  on  page  3 
of  their  brief,  the  Commission  definitely  states  that 
there  would  be  no  additional  evidence  except  in  re¬ 
lation  to  the  alleged  quotation  in  the  book  “A  Col¬ 
lation  of  Cakes,”  on  pages  18  and  19  of  its  brief  the 
Commission  indicates  that  there  would  be  no  probable 
action  in  the  case  aside  from  the  taking  of  evidence  on 
this  subject,  and  also  indicates  at  the  same  place  in  the 
brief  that  such  evidence  might  not  be  taken,  which  makes 
it  indeed  difficult  to  understand  the  purpose  for  re¬ 
opening  the  case. 

At  a  still  later  point  the  Commission  contends  that 
the  Order  of  July  7th  was  issued  on  a  motion  which 
had  the  effect  of  preventing  the  Order  of  Dismissal 
from  ever  becoming  effective  and  causing  said  dismissal 
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to  stand  as  “  inchoate’  ’  until  such  motion  might  be 
overruled.  At  pages  74  and  75  of  the  brief  the  Com¬ 
mission  says: 

“The  order  of  dismissal  relied  upon  by  ap¬ 
pellant  thus  became  and  Was  inchoate  in  that 
it  did  not  terminate  the  proceeding  and  was 
expressly  subject  to  any  future  ruling  the  Com¬ 
mission  might  make  on  said  motion  to  vacate 
and  for  a  rehearing.  .  .  .  Said  inchoate 

dismissal  could  not  become  effectual  and  Docket 
No.  540  could  not  cease  to  be  a  pending  and 
undisposed  of  proceeding  before  the  Commission, 
because  of  such  dismissal,  unless  and  until  the 
Commission  should  overrule  in  toto  the  then 
pending  motion  to  vacate  the  dismissal  order 
and  for  a  rehearing.  Such  motion  was  never 
overruled.  On  the  contrary,  it  was  sustained, 
and  the  inchoate  order  of  dismissal  was  vacated, 
thereby  leaving  Docket  No.  540  in  the  same  status  as 
though  such  inchoate  dismissal  order  had  never  been 
made  .”  (Italics  inserted.) 

It  appears  that  the  Commission  in  the  above  quoted 
statement  insists  that  the  status  of  the  case  was  the 
same  as  if  it  had  never  been  dismissed,  thus  leaving  aU 
questions  open  for  decision. 

THE  COMMISSION’S  ANALYSIS  OF  THE  ALLE¬ 
GATIONS  OF  THE  COMPLAINT. 

In  considering  this  portion  of  the  Commission’s 
brief  the  appellant  is  following  the  same  procedure 
heretofore  indicated  in  connection  with  the  first  section 
thereof.  In  commenting  on  the  Commission’s  summary 
of  the  paragraphs  of  the  appellant’s  bill  of  complaint 
the  appellant  is  not  accepting  or  agreeing  with  the 
summary  or  with  the  conclusions  which  the  Com¬ 
mission  draws  and  is  not  attempting  in  every  case  to 
mention  the  important  parts  of  the  allegations  which 
are  omitted.  The  purpose  is  merely  to  point  out  those 
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parts  which  are  in  direct  denial  of  the  facts  or  inconsist¬ 
ent  with  other  portions  of  the  Commission’s  brief. 

The  appellant  first  calls  the  Court’s  attention  to  the 
fact  that  paragraphs  9  and  10  of  the  bill  of  complaint 
relate  to  the  original  complaint  issued  by  the  Federal 
Trade  Commission  in  1920,  and  to  the  appellant’s 
answer  thereto.  This  complaint  was  superseded  by  a 
supplemental  and  amended  complaint  issued  by  the 
Federal  Trade  Commission  in  1923  as  will  appear  from 
an  examination  of  paragraph  12  of  the  bill  of  com¬ 
plaint  (Record,  page  6).  The  appellant  disagrees  with 
the  analysis  of  the  complaint  presented  by  the  brief 
of  the  Commission  (page  6),  and  respectfully  refers 
the  Court  to  the  portion  of  the  Record  above  mentioned 
and  to  the  appellant’s  brief,  page  4. 

The  appellant  again  challenges  the  statement  that 
any  issue  on  the  alleged  abandonment  of  certain  prac¬ 
tices  was  raised  in  the  proceeding  Docket  540  as  alleged 
on  page  7  of  the  Commission’s  brief. 

In  connection  with  certain  allegations  concerning 
ex  parte  hearings,  secret  proceedings  and  the  con¬ 
sideration  of  charges  without  notice  to  appellant 
(which  will  be  later  discussed),  the  appellant  now 
calls  the  Court’s  attention  to  the  fact  that  on  page  7 
of  the  Commission’s  brief  it  is  averred  that  after  a  com¬ 
plaint  is  issued  and  answer  filed,  all  papers  in  the  case 
and  all  proceedings  had  are  filed,  entered,  recorded, 
and  preserved  in  the  Docket  Section  of  the  Federal 
Trade  Commission,  and  that  they  are  all  public  records, 
fully  released  to  the  public  and  subject  to  public  in¬ 
spection  at  all  times. 

The  appellant  points  out  that  the  last  paragraph  on 
page  7  of  the  Commission’s  brief  refers  to  paragraph  13 
of  the  bill  of  complaint  without  admitting  that  the 
facts  therein  alleged  disprove  the  first  statement  on 
page  7  of  said  brief,  namely,  the  claim  of  the  plea  of 
abandonment. 
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On  page  8  of  the  Commission’s  brief  reference  is  made 
to  the  report  of  the  Trial  Examiner,  and  it  is  alleged 
that  said  report  has  “never  as  yet  been  reached  for  con¬ 
sideration  by  the  Commission  nor  acted  upon  by  it.” 
In  refutation  of  this  allegation,  the  appellant  respect¬ 
fully  refers  the  Court  to  the  rules  of  practice  of  the 
Federal  Trade  Commission  from  which  it  will  appear 
that  all  cases  under  Section  5  of  the  Federal  Trade 
Commission  Act  are  presented  to  the  Commission  on 
exceptions  to  the  Trial  Examiner’s  report  which  are 
required  to  be  incorporated  in  briefs  of  counsel.  In 
this  connection  the  appellant  refers  to  the  recital  with 
which  the  Commission  commenced  the  Order  of 
Dismissal. 

“This  proceeding  having  been  heard  upon 
the  amended  complaint  of  the  Commission, 
the  answer  of  the  respondent,  the  testimony 
and  other  evidence,  the  briefs  and  oral  arguments 
of  counsel.  .  . 

The  Trial  Examiner’s  report  is,  of  course,  filed  prior 
to  the  final  argument  in  every  case  and  obviously 
was  before  the  Commission  in  this  case. 

The  Federal  Trade  Commission  in  its  Annual  Report 
for  1926,  referred  to  the  Trial  Examiner’s  Report 
and  said: 

“The  report  upon  the  facts,  with  exceptions 
thereto  taken  by  counsel  for  the  Commission 
and  counsel  for  the  respondent,  is  the  basis  of 
argument  before  the  Commission  after  final  hear¬ 
ing  of  complaint  cases  on  the  merits.” 

The  Commission’s  allegation  of  fact  is  obviously 
unsupported. 

In  discussing  paragraphs  23  and  24  of  the  bill  of 
complaint  the  Commission  alleges  that  it  made  the 
Order  of  Dismissal  and  recognized  the  motion  to  vacate 
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such  order  “at  the  same  time  as  parts  of  the  same  record 
entry."  This  statement  is  not  only  an  allegation  of 
fact,  but  is  entirely  unsupported  and  is  inconsistent 
with  the  obvious  and  necessary  fact6  of  the  case.  The 
Commission’s  order  dismissing  its  complaint  must  of 
necessity  have  been  made  before  counsel  for  the  Com¬ 
mission  could  present  a  motion  to  vacate  such  order  of 
dismissal. 

On  page  9  of  its  brief  the  Commission  alleges  that 
certain  exhibits  were  attached  to  a  supplemental 
motion  to  vacate  the  Order  of  Dismissal.  From  a 
consideration  of  the  allegations  of  the  appellant’s  bill 
of  complaint,  it  will  appear  that  such  exhibits  were 
not  in  fact  attached  to  said  motion.  (Record,  pages 
13-16). 

In  referring  to  paragraph  32  of  the  bill  of  complaint 
the  Commission  acknowledges  that  a  demand  was 
made  by  counsel  for  the  appellant  for  permission  to 
inspect  the  original  papers  or  eopies,  but  fails  to  ac¬ 
knowledge  that  such  demand  was  refused.  The  ap¬ 
pellant,  in  connection  with  its  requests  for  copies  of 
exhibits  considered  by  the  Commission  and  in  con¬ 
nection  with  its  efforts  to  examine  such  papers  in  the 
Docket  Section  of  the  Commission,  refers  again  to  the 
statements  made  by  the  Commission  on  page  7  of  its 
brief  in  which  it  is  averred  that  all  such  matters  are 
public  records  and  open  to  public  inspection. 

On  page  11  the  Commission  alleges  that  it  directed 
that  the  appellant  be  served  with  copies  of  all  papers 
by  the  Secretary.  The  Record  shows  that  no  such  order 
was  ever  issued  by  the  Federal  Trade  Commission. 

The  Commission  commences  on  page  11  of  its  brief* 
an  attempt  to  deny  the  existence  of  certain  facts  alleged 
in  the  appellant’s  pleadings.  The  appellant  will,  there¬ 
fore,  consider  in  detail  the  denials  which  commence 
on  page  1 1  in  the  Commission’s  discussion  of  paragraph 
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39  of  the  bill  of  complaint  and  which  continue  through¬ 
out  the  rest  of  the  Commission’s  brief. 

In  considering  all  points  made  by  the  Commission 
in  its  briefs  the  appellant  respectfully  suggests  that 
the  Court  must  constantly  bear  in  mind  that  the  Com¬ 
mission  is  presenting  its  arguments  on  a  statement  of 
facts  invented  in  its  brief  and  inconsistent  with  the 
Record.  Although  the  Commission  has  never  denied 
any  of  the  allegations  of  fact  made  by  the  appellant, 
it  attemps,  nevertheless,  to  evade  the  full  effect  of  the 
admissions  made  on  the  motion  to  quash  the  writ  of 
certiorari  and  the  motion  to  dismiss  the  bill  of  complaint. 

The  Commission,  before  attempting  to  answer  the 
portion  of  the  appellant’s  brief  which  commences  on 
page  71  and  deals  with  the  arbitrary  and  capricous  man¬ 
ner  in  which  the  Commission  has  received  and  considered 
ex  parte  and  without  notice  to  the  appellant  various 
motions,  papers,  petitions,  and  documents  in  the 
cause  Docket  540,  makes  strenuous  efforts  to  induce 
the  Court  to  believe  that  no  such  papers,  motions, 
et  cetera,  were  received  and  considered  by  the  Com¬ 
mission  and  attempts  to  evade  the  effect  of  the  ir¬ 
regular  conduct  of  the  Federal  Trade  Commission  by 
omitting  to  state  these  facts  under  its  heading,  “Facte 
Essential  to  the  Disposition  of  the  Case,”  and  more 
directly  by  an  attempted  denial  of  the  existence  of  such 
facts  under  its  heading,  “Analysis  of  the  Allegations 
of  the  Complaint.” 

The  endeavor  to  have  the  Court  disregard  certain 
essential  elements  of  the  case  is  particularly  made  on 
page  11  of  the  Commission’s  brief.  The  Commission 
there  chooses  to  question  the  existence  of  certain  facts 
by  describing  the  existence  of  certain  documents  as 
“mythical,”  and  by  insisting  that  the  connection  of 
these  papers  with  the  case  Docket  540  is  a  “sheer  con¬ 
clusion,  not  an  allegation  of  fact.”  The  Commission 
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complains  that  appellant’s  allegations  give  “no  hint 
as  to  the  nature  of  the  papers.” 

The  Commission’s  claims  are  again  made  without  basis 
in  fact. 

The  appellant’s  allegation  of  fact  concerning  the 
petitions,  motions  and  other  documents,  received  and 
considered  by  the  Federal  Trade  Commission  and 
not  disclosed  to  the  appellant,  commence  with  para¬ 
graph  25  of  the  appellant’s  original  petition,  page  13 
of  the  Record,  and  continue  in  most  of  the  paragraphs 
up  to  and  including  paragraphs  75  on  page  33  of  the 
Record. 

The  appellant  refers  to  the  following  portions  of 
its  original  petition  from  which  it  will  appear  that 
definite  allegations  are  made  concerning  the  con¬ 
sideration  by  the  Commission  of  documents  not  served 
upon  the  appellant: 

Record,  page  22,  pars.  42,  43  and  45. 

Record,  page  23,  pars.  47  and  48. 

Record,  page  24,  pars.  50  and  52. 

Record,  page  26,  pars.  56  and  57. 

Record,  page  28,  pars.  59,  60  and  61. 

Record,  page  30,  pars.  67  and  68. 

Record,  page  31,  pars.  70  and  71. 

Record,  page  32,  par.  72. 

Record,  page  33,  par.  75. 

Record,  page  38,  par.  90. 

In  order  to  reply  to  these  attempts  by  the  Com¬ 
mission  to  remove  from  the  consideration  of  this  Court 
this  important  part  of  the  case,*  the  appellant  will 
refer  to  some  of  the  parts  of  the  Record  which  are 
conclusive  against  the  Commission’s  suggestions. 

Paragraph  47  of  the  original  petition,  which  appears 
on  page  23  of  the  Record,  names  the  counsel  for  com¬ 
petitors  who  filed  certain  papers  entitled  in  the  cause 
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Docket  540  containing  charges  and  alleged  proof 
against  the  appellant  and  praying  for  relief  by  order 
of  the  Commission  in  the  cause  Docket  540. 

Paragraph  48,  Record  page  23,  definitely  gives  the 
date  on  which  the  Calumet  Baking  Powder  Company 
by  its  counsel  filed  in  the  Federal  Trade  Commission 
cause  Docket  1127  a  pleading  in  which  it  referred  to  a 
petition  theretofore  filed  by  the  Calumet  Baking 
Powder  Company  in  Docket  540. 

Paragraph  50,  Record  page  24,  definitely  alleges  that 
the  petition  described  in  paragraph  47  was  first  found 
in  the  public  records  of  the  Federal  Trade  Commission 
on  the  15th  day  of  October,  1926,  bearing  the  stamped 
statement,  “Received  at  Secretary’s  Office,  April  16, 
1926.” 

Paragraph  52,  Record  page  24,  definitely  alleges 
that  counsel  for  competing  companies  were  permitted 
to  make  ex  parte  arguments  in  support  of  motions 
in  Docket  540  to  one  or  more  members  of  the  Federal 
Trade  Commission. 

Paragraphs  56  and  57,  Record  pages  26  and  27, 
make  further  definite  statements  concerning  particular 
papers  which  were  received  by  the  Federal  Trade 
Commission  at  times  other  than  at  the  hearings  at 
which  the  appellant  was  permitted  to  be  present. 

Paragraphs  58  and  59,  Record  pages  27  and  28, 
refer  to  several  papers,  including  affidavits  of  five 
individuals  presented  to  the  Commission  of  which 
the  affidavits  of  two  individuals  have  never  been 
exhibited  to  or  served  on  the  appellant. 

Paragraphs  60  and  61,  Record  page  28,  refer  to 
and  identify  certain  papers  received  and  considered 
by  the  Commission  but  not  presented  at  any  hearing 
at  which  the  appellant  was  permitted  to  be  present. 

Paragraph  67,  Record  page  30,  definitely  refers  to 
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certain  papers  considered  in  the  case  but  never  ex¬ 
hibited  to  or  served  upon  the  appellant. 

Paragraphs  70,  71  and  72,  Record  pages  31  and  32, 
definitely  aver  that  the  appellant  has  never  received 
copies  of  all  affidavits  and  exhibits  filed  in  support  of 
the  supplemental  motion  of  counsel  for  the  Commission. 

Paragraph  75,  Record  page  33,  avers  that  the 
irregular,  improper  and  secret  procedure  heretofore 
mentioned  are  the  matters  referred  to  by  Commis¬ 
sioner  Van  Fleet  in  his  statement  for  the  Record, 
appearing  on  the  Order  of  July  7,  1920,  in  which  he 
said,  in  part: 

“I  think  the  procedure  is  irregular  and  that 
the  matters  presented  before  the  Commission  have 
been  presented  in  an  irregular  way  and  not 
according  to  our  procedure  as  provided  by 
law  and  the  rules  and  procedure  of  the 
Commission.” 

The  appellant  respectfully  submits  that  it  has  identi¬ 
fied  certain  papers  by  names  and  dates.  It  has  averred 
that  the  papers  were  entitled  in  the  cause  Docket  540, 
prayed  for  relief  by  order  in  said  cause  and  were  received 
and  considered  by  the  Commission  ex  parte.  It  is,  . 
therefore,  submitted  that  the  Record  discloses  there  is 
entirely  no  basis  for  the  assertions  that  the  appellant’s 
allegations  give  no  hint  as  to  the  nature  of  the  papers 
referred  to,  or  that  the  existence  of  the  papers  is  a 
mere  conclusion,  or  that  no  relation  of  the  papers  to  the 
pending  motion  is  shown,  and  the  Record  certainly 
refutes  the  suggestion  that  the  existence  of  these  enum¬ 
erated  and  unenumerated  papers  is  mythical. 

The  appellant  desires  to  call  the  attention  of  the 
Court  to  the  fact  that  not  all  of  its  allegations  were 
made  on  information  and  belief,  but  that  in  certain 
instances  definite  averments  as  to  the  existence  of  the 
papers  were  made  on  the  appellant’s  own  knowledge 


13 


as  acquired  from  the  records  of  the  Federal  Trade 
Commission.  The  appellant  further  submits  that  alle¬ 
gations  of  fact  made  upon  information  and  belief  are 
admitted  on  motion  to  dismiss  the  bill  of  complaint. 
Citations  of  authority  on  this  point  seem  to  be  unneces¬ 
sary. 

It  is  respectfully  submitted  that  in  view  of  the  appel¬ 
lant’s  allegations  the  Commission  must  shoulder  the 
burden  of  admitting  the  facts  and  may  not,  by  such 
statements  as  appear  on  page  11  of  its  brief,  and  else¬ 
where,  attempt  to  deny  that  exhibits,  affidavits,  papers 
and  documents  have  been  received  and  considered  by 
the  Federal  Trade  Commission  without  service  of 
copies  or  disclosure  of  information  thereof  to  the 
appellant. 

In  view  of  the  fact  that  the  Record  shows  that  the 
appellant  made  repeated  efforts  by  motion  to  the 
Federal  Trade  Commission  to  secure  service  of  copies 
of  all  papers  and  that  the  Federal  Trade  Commission 
did  not  serve  such  copies,  the  Commission  should 
not  be  heard  to  complain  that  more  definite  description 
of  the  undisclosed  documents  is  not  given. 

In  briefs  filed  on  behalf  of  the  Commission  in  the 
court  below  the  existence  of  these  papers  has  been 
admitted.  The  attempt  to  convince  a  court  that  the 
definite  allegations  of  fact  on  this  subject  may  be  dis¬ 
regarded  occurs  for  the  first  time  in  the  Court  of 
Appeals. 

On  this  portion  of  the  case  the  appellant  respectfully 
suggests  that  no  citations  or  arguments  by  the  Com¬ 
mission  are  worthy  of  consideration  since  such  argu¬ 
ments  are  made  on  a  theory  entirely  inconsistent  with 
the  facts  of  the  case.  It  is  respectfully  submitted 
that  the  Commission’s  only  defense  to  the  charges  of 
irregular  and  improper  procedure  and  denial  of  due 
process  of  law  is  merely  an  attempt  to  avoid  the  effects 
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of  its  admissions.  The  entire  defense  is  predicated  on 
the  attempt  to  have  this  Court  believe  that  the  facts 
are  not  as  disclosed  on  the  Record. 

The  appellant  suggests  to  the  Court  that  the  Com¬ 
mission,  by  its  efforts  to  remove  from  the  consideration 
of  this  Court  the  procedure  by  which  the  appellant 
was  refused  due  notice  of  charges,  indicates  the  grave 
importance  of  these  facts.  The  attempt  to  avoid  the 
burden  of  its  admissions  emphasizes  even  more  than 
the  argument  of  the  appellant  the  importance  and 
significance  of  the  conduct  of  the  Federal  Trade  Com¬ 
mission,  ‘  which  one  member  thereof  has  described  as 
“irregular.” 

The  appellant  submits  that  there  is  on  the  Record 
entirely  no  basis  for  the  assumption  made  on  page  13 
of  the  Commission’s  brief  that  the  Commission  evi¬ 
dently  found  the  “non-existence  of  the  unidentified 
papers”  or  that  the  Commission  evidently  found  that 
all  actual  papers  had  been  duly  served.  The  Record 
shows  that  the  Commission  did  not  at  any  time  order 
that  all  papers  under  consideration  by  it  be  served  on 
the  appellant,  but  that,  at  the  most,  it  ordered  that 
certain  exhibits  attached  to  the  supplemental  motion 
to  vacate  the  Order  of  Dismissal  be  served  on  the 
appellant.  In  face  of  the  appellant’s  direct  allegations 
that  it  has  not  been  served  with  copies  of  certain  enum¬ 
erated  documents,  there  is  no  presumption  that  such 
service  has  been  made.  No  presumption  of  service 
or  of  regular  procedure  can  stand  against  the  statement 
of  Commissioner  Van  Fleet  in  the  Order  of  July  7th. 

The  Commission,  having  first  suggested  that  the 
Court  believe  the  undisclosed  affidavits  and  charges  in 
Docket  540  were  non-existent,  thereafter,  on  pages  13 
and  14  of  their  brief,  suggest  that  “the  undefined  papers 
did  not  even  slightly  influence  the  action  of  the  Com¬ 
mission  or  enter  into  its  order.”  This  allegation  in 
the  appellant’s  brief  is  significant  but  the  thoughts 
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which  it  suggests  are  too  obvious  to  require  an  elaborate 
statement. 

On  page  14  of  the  Commission’s  brief,  in  a  further 
effort  to  induce  the  Court  to  disregard  what  the  Com¬ 
mission  chooses  to  designate  as  “the  meaningless  alle¬ 
gations  of  the  appellant’s  complaint,”  it  calls  the 
attention  of  the  Court  to  the  fact  that  no  evidence  is 
before  the  Court.  From  the  fact  that  there  is  no 
evidence  before  the  Court  the  Commission  arrives  at 
the  surprising  conclusion  that  “all  allegations  of  the 
complaint  are  mere  conclusions  of  the  pleader,  tender 
no  issue  of  fact  and  none  is,  therefore,  admitted  by  the 
motion  to  dismiss.” 

Against  this  contention  of  the  Commission,  appellant 
refers  to  the  statements  on  page  4  of  the  Commission’s 
brief  “A  demurrer  admits  facts  well  pleaded”  and 
“A  motion  to  dismiss  admits  facts  well  pleaded.” 

The  appellant  suggests  that  no  evidence  is  required 
to  substantiate  the  allegations  of  the  complaint  until 
such  allegations  are  denied  in  a  verified  pleading. 
Until  an  issue  is  raised  in  this  manner  there  would 
be  no  basis  on  which  evidence  could  be  placed  before 
the  Court. 

This  theory  of  the  law  does  not  seem  to  warrant 
lengthy  discussion  and  is  merely  considered  here  for 
the  purpose  of  pointing  out  to  the  Court  that  on  this 
appeal  the  Commission  has  definitely  served  notice 
that  it  is  basing  its  defense  on  facts  as  it  chooses  to 
state  them  and  not  on  the  facts  which  it  has  admitted 
by  its  motion  to  dismiss.  All  contentions  of  the  Com¬ 
mission  must  be  considered  in  connection  with  this 
freedom  which  it  allows  to  itself  with  respect  to  the 
facts  of  the  case. 

•  •••••• 

In  connection  with  this  effort  to  deny  the  facts  of  the 

*  •  _  *  , 

case  as  shown  in  the  Record  and  the  effort  to  induce 
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the  Court  to  believe  that  such  facts  are  non-existent,  it 
seems  pertinent  here  to  refer  to  a  later  argument  which 
the  Commission  makes  at  pages  80  to  84  of  its  brief 
under  the  heading  “10.  There  was  no  want  of  due 
process  in  the  proceedings  re-opening  the  case.” 

This  portion  of  that  brief  seeks  to  answer  pages  71 
to  94  of  the  appellant's  brief  and  is  based  on  the  mistaken 

theory  concerning  the  facts  of  the  case. 

•  •••••• 

The  Commission  first  discusses  the  question  of 
notice  and  indicates  that  the  Record  shows  that  appel¬ 
lant  was  served  with  all  motions  filed  by  counsel  for 
the  Commission  in  Docket  540  subsequent  to  the  Order 
of  Dismissal.  This  statement  may  be  construed  as 
true  with  respect  to  certain  motions,  but  it  is  not 
entirely  accurate  in  all  its  implications.  The  definite 
allegations  of  the  bijl  of  complaint,  as  above  cited, 
make  unmistakable  reference  to  certain  affidavits, 
exhibits  and  other  papers  which  were  presented  by 
counsel  for  the  Commission  to  the  Commission  without 
service  thereof  on  the  appellant. 

The  Commission  also  fails  to  take  into  consideration 
the  fact  that  unidentified  papers  were  received  at 
ex  parte  hearings  and  that  not  all  of  these  papers  were 
exhibited  to  the  appellant. 

The  Commission’s  statement  concerning  notice  also 
fails  to  consider  that  motions,  affidavits  and  other 
papers  entitled  in  the  cause  Docket  540,  and  praying 
for  relief  by  order  in  said  cause,  were  filed  by  com¬ 
petitors  of  the  appellant  as  well  as  by  counsel  for  the 
Commission.  The  Record  shows  definite  allegations 
and  it  is  admitted  that  one  petition  of  this  nature  was 
received  at  the  Secretary's  office  on  April  16,  1926,  and 
was  not  discovered  in  the  public  files  until  October 
15,  1926.  This  petition  is  definitely  identified  and  is 
an  example  of  the  papers  which  have  never  been  served 
upon  the  appellant. 
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The  Commission’s  attempt  to  distinguish  the  case 
Karrick  vs.  Wetmore,  25  Appeals  D.  C.,  415,  205  U.  S., 
141,  by  pointing  out  that  in  that  case  there  was  no  notice 
whatsoever  given  to  the  defendant.  The  appellant 
submits  that  partial  notice  or  notice  of  only  a  part 
of  the  matters  under  consideration  is  just  as  improper 
and  inadequate  as  total  lack  of  notice. 

Counsel  for  the  Commission  insist,  on  page  82  of  their 
brief,  that  they  do  not  know  to  what  papers  the  appel¬ 
lant  refers  in  its  statements  concerning  the  exhibits, 
affidavits,  et  cetera,  considered  by  the  Commission 
without  notice  to  the  appellant.  It  is  suggested  that 
counsel  may  ascertain  just  what  papers  are  intended 
by  examining  the  allegations  of  the  bill  of  complaint 
or  by  examining  the  confidential  file  maintained  by  the 
Federal  Trade  Commission  in  Docket  540.  On  the 
same  page  they  introduce  another  denial  that  the 
irregularities  did  occur.  The  appellant  refers  again 
to  the  statement  of  Commissioner  Van  Fleet  in  the 
Order  of  July  7th  and  to  the  allegations  of  the  com¬ 
plaint  above  cited. 

The  Commission  denies  that  in  re-opening  the  case 
it  was  seeking  to  take  testimony  on  new  charges  not 
found  in  the  amended  complaint  in  Docket  540.  This 
contention  is  sufficiently  answered  by  a  reference  to  the 
exhibits  considered  in  support  of  the  supplemental 
motion  and  by  the  Order  of  July  7,  1926,  which  was 
issued  after  consideration  of  the  motion.  Attention  is 
again  called  to  the  fact  that  the  Order  definitely  excludes 
all  evidence  which  might  relate  to  the  issues  arising 
on  the  complaint  and  answer  in  Docket  540.  This 
exclusion  of  evidence  relative  to  the  statements  of  the 
appellant  concerning  the  harmfulness  of  alum  baking 
powder  definitely  closed  these  issues  and  sufficiently  re¬ 
futes  the  contentions  of  the  appellees,  as  made  on  page  83 
of  their  brief,  that  the  case  was  re-opened  to  take  further 
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evidence  under  the  charges  of  the  amended  complaint. 
That  Order  did  specify  the  charges  under  which  evi¬ 
dence  might  be  taken,  but  vaguely  described  the  subject 
as  “misleading  advertising,’ ’  et  cetera.  Such  a  charge 
did  not  in  any  manner  restrict  the  evidence  to  the 
issues  in  the  complaint  and  when  considered  with  the 
rest  of  the  Order  it  must  be  interpreted  as  covering 
matters  outside  of  the  original  issues. 

The  Commission  contends  on  the  same  page  of  its 
brief  that  the  other  charges  against  the  appellant 
had,  before  this  case  was  instituted,  been  made  the 
subject  of  a  new  complaint  in  Docket  1499.  The 
new  complaint  was  issued  on  March  7,  1928.  The 
original  petition  in  this  case  was  filed  October  21,  1926. 

Since  this  Court  is  asked  to  take  judicial  notice 
of  the  Commission’s  complaint  in  Docket  1499,  it  may 
well  note  that  such  complaint  does  not  charge  the 
appellant  with  the  use  of  any  unfair  method  of  com¬ 
petition  by  reason  of  the  publication  and  circulation 
of  the  Trial  Examiner’s  Report,  a  document  which 
counsel  for  the  Commission,  in  statements  herein¬ 
after  quoted,  have  described  as  “confidential.”  It  is 
obvious  that  the  original  charge  contemplated  prose¬ 
cution  of  the  appellant  for  the  act  of  publishing  this 
Report  on  the  theory  that  the  mere  publication  of  a 
report  which  claimed  to  be  confidential  was  improper. 
The  complaint  in  Docket  1499  makes  no  such  charge, 
but  merely  charges  the  improper  publication  of  certain 
papers  which  were  alleged  to  be  disseminated  with 
copies  of  the  Report.  The  theory  of  the  confidential 
character  of  the  Report  is  completely  abandoned  in 
the  complaint  in  Docket  1499.  Such  a  complaint 
may  still  be  issued,  or  such  a  charge  may  be  made, 
in  Docket  540,  if  the  Commission  is  permitted  to  con¬ 
tinue  proceedings  in  that  dismissed  cause. 

With  reference  to  the  Commission’s  claim  that  no 
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evidence  will  be  taken  in  support  of  any  charges  of 
which  the  appellant  is  not  fully  advised,  the  appellant 
again  calls  attention  to  the  fact  that  the  evidence 
to  be  offered  at  the  contemplated  proceedings  will 
be  evidence  which  relates  to  the  vaguely  described 
subject  of  “misleading  advertising.”  The  Commission 
has  not  only  closed  the  issues  of  Docket  540,  but  has 
failed  to  issue  a  complaint  stating  its  charges  as  re¬ 
quired  under  Section  5  of  the  Federal  Trade  Commis¬ 
sion  Act.  The  vague  references  to  the  topics  on  which 
evidence  can  be  considered  can  not  be  in  any  manner 
construed  as  a  proper  statement  of  the  charges  in 
accordance  with  the  statute. 

In  this  same  section  of  its  brief  the  Commission 
attempts  to  distinguish  the  decision  in  the  case  of 
Garfield  vs.  United  States  ex  rel.,  Spalding,  32  App. 
D.  C.  153,  and  indicates  that  the  difference  in  that 
case  is  that  the  order  was  founded  on  undisclosed  charges. 
The  appellant  respectfully  submits  that,  since  the 
Commission  received  and  considered  charges  of  which 
the  appellant  had  no  notice,  it  must  be  presumed 
that  its  order  is  founded  in  part,  at  least,  upon  such 
consideration.  It  is  not,  however,  necessary  to  rest 
the  charge  on  a  presumption  as  it  appears  from  the 
text  of  the  order  that  it  must  and  does  refer  to  matters 
outside  the  charges  of  the  original  complaint  (on 
which  said  order  forbids  the  taking  of  testimony). 

The  appellant  contends  that  there  is  an  admitted 
want  of  notice  amounting  to  lack  of  due  process.  The 
Commission  may  not  be  heard  to  deny  the  facts  and, 
since  its  whole  defense  on  this  point  rests  on  an  attempt 
to  deny  the  facts,  it  has  interposed  no  adequate  answer 
to  the  appellant’s  points  discussed  in  pages  71  to  94 
of  appellant’s  brief  and  on  this  point  alone  in  the 
absence  of  any  adequate  defense  the  decision  of  the 
court  below  should  be  reversed. 
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Order  of  July  7th,  1926. 

In  the  “Analysis  of  the  allegations  of  the  complaint’’ 
the  Commission  presents  an  interpretation  of  the 
Order  of  the  Commission  issued  on  July  7th,  1926.  The 
Commission  asserts  that  by  that  Order  it  sustained  the 
original  motion  to  set  aside  the  dismissal  and  re-opened 
the  trial  of  the  case  as  to  a  small  part  of  the  issues. 
(Appellees’  brief,  page  13).  The  appellant  submits 
that  it  needs  but  an  examination  of  the  original  motion 
to  show  that  the  Order  of  July  7th  did  not  grant  the 
prayers  of  that  motion.  Counsel  for  the  Commission 
did  not  in  that  motion  ask  opportunity  to  present 
new  evidence,  but  merely  sought  a  re-argument  of 
the  case  and  a  substitution  of  an  order  to  cease  and 
desist  for  the  Order  of  Dismissal. 

An  examination  of  the  Order  of  July  7th  discloses 
that  it  failed  to  re-open  the  case  as  to  even  a  small 
part  of  the  original  issues.  By  definitely  excluding 
all  evidence  with  respect  to  the  statements  published 
relative  to  the  deleteriousness  of  alum  baking  powder 
the  Commission  definitely  closed  the  door  on  all  issues 
arising  on  the  complaint  and  answer  in  Docket  540. 

The  Commission  asserts  that  the  Order  opened  the 
way  for  no  new  issue.  A  reading  of  the  Order  will 
reveal  that  it  attempted  to  re-open  the  case  “for  the 
purpose  of  taking  testimony  with  respect  to  misleading 
advertising,  anonymous  advertising,”  et  cetera.  The 
new  issues  which  might  arise  under  the  charge  of  mis¬ 
leading  advertising  are  limited  only  by  the  interpre¬ 
tations  which  counsel  for  the  Commission  choose  to 
place  on  any  advertising  material.  The  new  issues 
which  might  possibly  arise  under  such  a  charge  are 
infinite. 

The  Commission  further  contends,  on  page  13  of  its 
brief  and  at  other  points,  particularly  on  pages  18  and 
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19,  that  after  the  issuance  of  the  Order  of  July  7th 
there  would  be  “no  probable  action  .  .  .  aside 

from  the  taking  of  evidence  as  to  the  alleged  spurious 
quotation  from  the  book  ‘A  Collation  of  Cakes/  ” 
and  that  when  the  taking  of  such  evidence  was  con¬ 
cluded  the  case  would  stand  “for  re-argument  on  the 
original  record  and  such  additional  evidence,  if  any, 
as  shall  be  introduced.” 

It  is  significant  to  note  that  while  the  Commission, 
on  page  13  of  its  brief,  interprets  the  Order  as  restricting 
the  taking  of  testimony  “for  practical  purposes  ex¬ 
clusively”  to  the  quotation  above  mentioned,  it 
does  not,  however,  limit  itself  absolutely  and 
definitely.  The  court  will,  of  course,  understand  that 
the  Commission  is  not  in  any  manner  binding  itself 
to  this  one  subject  if  testimony  is  permitted  to  be 
taken  in  Docket  540.  By  the  terms  of  the  Order 
testimony  may  be  taken  not  only  with  respect  to  the 
circulation  of  the  above-mentioned  book,  but  also 
on  all  subjects  which  in  the  opinion  of  the  Commission 
come  under  the  vague  charges  of  “misleading  advertis¬ 
ing”  or  “anonymous  advertising.”  The  only  matters 
which  are  definitely  excluded  are  the  issues  of  Docket  540. 

In  order  that  the  Court  may  not  understand  that 
there  is  any  new  or  newly  discovered  evidence  claimed 
to  exist  concerning  the  circulation  of  the  book  known 
as  “A  Collation  of  Cakes,”  the ‘appellant  respectfully 
refers  the  Court  to  paragraph  58  of  its  original  peti¬ 
tion,  Record,  page  27,  in  which  it  is  definitely  alleged 
that  “said  book  was  not  newly  discovered  evidence, 
but  was  introduced  into  the  Record  at  a  hearing  before 
the  Trial  Examiner  as  Commission’s  Exhibit  No.  249, 
was  discussed  by  the  Trial  Examiner  and  was  a  part 
of  the  Record  considered  by  the  Federal  Trade  Com¬ 
mission  prior  to  the  Order  of  Dismissal  on  March  23rd, 
1926.” 
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The  obvious  purpose  for  which  the  attempt  is  made 
to  re-open  the  case  is  indicated  on  page  19  of  the  ap¬ 
pellees’  brief,  namely,  in  order  that  the  case  may  be 
re-argued  with  or  without  the  taking  of  additional 
testimony  and  may  be  re-submitted  to  a  new  personnel 
in  the  hope  of  a  new  decision. 

Effect  of  Announcement  by  Chairman  Hunt, 

October  8,  192G. 

The  Record  shows  that  a  part  of  the  appellant’s 
complaint  in  the  court  below  rested  on  a  certain  action 
taken  by  the  Federal  Trade  Commission  on  October  8, 
1920,  when  the  Commission  considered  a  certain  rule 
to  show  cause  served  on  the  appellant  requiring  it  to 
appear  before  the  Commission  and  show  cause  why 
Docket  540  should  not  be  further  re-opened  for  the 
purpose  of  vacating  and  annulling  all  prior  orders  in 
the  case  and  for  the  purpose  of  taking  testimony  on 
the  issues  of  the  case  and  on  certain  additional  matters 
including  the  acts  of  the  appellant  in  publishing  and 
circulating  the  Report  of  the  Trial  Examiner  in  the 
cause  Docket  540.  The  rule  to  show  cause  contained 
a  certain  proposed  order  which  is  set  out  in  full  on  page 
83  of  the  appellant’s  brief  and  on  page  37  of  the  Record. 

At  the  conclusion  of  said  hearing  before  the  Federal 
Trade  Commission  on  October  8,  1920,  the  Chairman 
announced : 

“The  Chief  Counsel  will  be  instructed  to 
prepare  a  complaint  in  compliance  with  the 
Order.’’  (Record,  page  109.) 

The  appellant,  at  the  time  of  announcement  by 
Chairman  Hunt  and  at  all  times  thereafter,  has  under¬ 
stood  that  the  announcement  above  quoted  was  in  effect 
a  decision  that  the  proposed  order  against  which  the 
appellant  had  been  cited  to  show  cause  would  be  issued 
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in  the  form  of  a  new  complaint  in  Docket  540,  supple¬ 
menting  the  two  complaints  already  issued  in  that 
cause.  The  appellant’s  contentions  concerning  the 
action  which  the  Federal  Trade  Commission  might  have 
taken  at  the  hearing  on  October  8,  1926,  are  presented 
on  page  85  of  the  appellant’s  brief  heretofore  filed. 

It  appears  from  the  Commission’s  brief  that  an 
entirely  different  construction  has  been  placed  upon 
the  announcement  of  Commissioner  Hunt  on  October  8, 
1926,  (Record,  page  169).  The  Commission  urges  that 
the  appellant  is  attempting  in  this  part  of  the  case  to 
present  a  moot  question  and  in  support  thereof  gives 
a  construction  of  the  order  of  the  Chairman  of  the 
Commission  which,  if  accepted,  might  be  considered 
as  showing  that  on  that  date  the  Federal  Trade  Com¬ 
mission  decided  for  rather  than  against  the  contentions 
of  the  appellant  and  decided  not  to  issue  an  order  or 
further  complaint  in  Docket  540  in  compliance  with 
the  rule  to  show  cause. 

It  is  not  the  desire  of  the  appellant  to  present  to  this 
Court  any  matter  which  may  properly  be  considered 
as  moot  or  to  attempt  to  seek  review  of  any  order 
issued  by  the  Federal  Trade  Commission  in  favor  of 
the  appellant.  If  the  Commission  desires  this  Court 
to  understand  that  it  did  not  by  the  announcement  of 
October  8,  1926,  take  further  steps  re-opening  Docket 
540  for  the  trial  of  new  issues  and  for  trial  of  the  ap¬ 
pellant  on  facts  arising  after  the  Order  of  Dismissal, 
the  appellant  suggests  that  a  stipulation  to  that  effect 
should  be  presented  and  filed.  The  appellant  is  willing 
to  enter  into  such  stipulation  and  to  present  the  case 
to  the  Court  on  the  acts  occurring  up  to  and  including 
the  Commission’s  Order  of  July  7th. 

In  order  that  the  Court  may  have  full  information 
on  the  subject  and  may  know  the  reasons  why  this 
appellant  has  consistently  presented  the  theory  set 
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forth  in  its  original  brief,  the  appellant  now  desires  to 
present  to  the  Court  a  chronological  history  of  the 
various  positions  taken  by  the  appellees  with  respect 
to  the  Order  of  the  Commission  issued  at  the  con¬ 
clusion  of  the  hearing  on  October  8,  1926,  and  to  inform 
the  Court  of  the  varying  and  differing  interpretations 
which  the  appellees  have  placed  upon  their  own  acts. 

The  appellant  has  never  been  able  to  determine 
exactly  what  final  and  ultimate  construction  of  Com¬ 
missioner  Hunt’s  announcement  the  Commission  would 
make.  In  order  that  the  court  may  understand  the 
appellant’s  difficulty  and  may  be  informed  of  the  various 
possible  interpretations  of  this  order,  appellant  will 
here  present  several  interpretations  and  cite  in  each 
instance  as  authority  for  such  interpretations  state¬ 
ments  made  by  counsel  for  the  Commission  in  their 
briefs  in  the  court  below  and  in  the  oral  argument 
as  it  appears  in  the  stenographic  record. 

It  may  be,  and  has  been,  contended  that  no  order 
was  really  issued  by  the  Federal  Trade  Commission  on 
the  rule  to  show  cause  but  that  the  last  order  of  the 
Commission  in  the  cause  Docket  540  was  the  Order  of 
July  7th  and  that  the  questions  presented  at  the  hearing 
on  October  8,  1926,  on  the  rule  to  show  cause,  had  not 
been  determined.  As  authority  for  this  theory  the 
appellant  cites  the  statements  of  counsel  for  the 
Commission,  made  on  November  19,  1926,  at  the 
hearing  before  Chief  Justice  McCoy  on  the  motion  to 
quash  the  writ  of  certiorari.  At  that  time,  after  reading 
a  part  of  the  Order  of  July  7th,  counsel  said,  as  appears 
on  page  37  of  the  stenographic  report: 

“Now,  that  order  has  been  entered.  Then 
there  was  a  further  rule  to  show  cause  served 
on  counsel  for  the  Royal  Baking  Powder  Com¬ 
pany,  to  show  cause  why  the  case  should  not 
be  re-opened  for  the  taking  of  testimony  gen¬ 
erally — any  new  testimony  that  had  been  dis- 
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covered.  Along  with  both  of  these  motions 
were  filed  certain  exhibits  showing  the  character 
of  the  testimony  that  was  sought  to  be  intro¬ 
duced  if  the  case  was  re-opened.  No  order 
has  been  issued  on  the  rule  to  show  cause  on  the 
case  generally ,  but  this  order  which  I  have  just 
read  to  your  Honor  had  been  entered  with 
respect  to  taking  testimony  on  certain  specific 
points  .  .  (Italics  inserted.) 

In  support  of  the  theory  that  the  Commission  had 
not  decided  the  question,  we  further  refer  to  other 
statements  by  counsel  at  the  same  hearing  which  were 
made  after  certain  questions  by  Chief  Justice  McCoy 
concerning  the  actions  which  the  Commission  pro¬ 
posed  to  take  in  Docket  540.  At  this  time  it  was 
stated,  as  appears  on  page  121  of  the  stenographic 
record : 

“Mr.  Busick.  May  I  say  that  the  only 
order  called  for  taking  additional  testimony 
and  not  on  new  charges.  There  is  a  pending 
order  which  has  never  been  passed  on  to  open 
up  the  case  and  to  file  an  additional  or  supple¬ 
mental  complaint  for  circulation  among  the 
•  trade  generally  of  this  Examiner’s  Report — 
the  Commission’s  examiner’s  report — which  we 
do  not  call  so  confidential  that  nobody  can  see 
it,  but  is  never  a  document  that  is  given  out  to 
the  public.  It  is  a  tentative  statement  of 
facts  by  the  examiner. 

“The  Court.  That  is  the  thing  I  had  in  mind. 
What  is  it  you  seek  because  they  did  that? 

“Mr.  Busick.  Just  simply  issue  a  complaint 
against  them,  if  we  do,  that  the  very  circulation 
of  that  report ,  which  is  not  an  order  of  the  Com¬ 
mission  and  not  a  finding  of  the  Commission  and 
nothing  but  an  interlocutory  matter,  is  in  itself 
unfairt  because  it  is  not  a  finding  of  the  Federal 
Trade  Commission  and  never  is,  and  the  courts 
so  hold. 

“Mr.  Matthew  H.  O’Brien.  Your  Honor 
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will  find  in  the  paragraph  in  which  we  refer  to 
that,  we  say  that  we  circulated  the  orders  too. 

“The  Court.  I  was  misinformed  or  mis¬ 
understood  what  was  said.  I  thought  there  was 
some  contempt  proceeding.  But,  going  back  to 
the  original  question  that  I  asked,  how  long 
may  case  540  be  kept  open,  and  if  I  understand 
rightly  they  make  an  allegation  in  here  that 
testimony  is  to  be  taken  of  things  that  happened 
since  then. 

“Mr.  Busick.  Since  the  filing  of  the  com¬ 
plaint. 

“Mr.  Matthew  H.  O’Brien.  Since  the  Order 
of  Dismissal. 

“The  Court.  Since  the  Order  of  Dismissal? 

“Mr.  Matthew  H.  O’Brien.  Yes. 

“The  Court.  And  that  under  the  guise  of 
newly  discovered  evidence  is  to  be  used  against 
them. 

“Mr.  Busick.  I  do  not  understand  that  the 
evidence  which  is  to  be  taken  goes  outside  of  the 
complaint. 

“The  Court.  It  makes  no  difference. 

“Mr.  Matthew  H.  O’Brien.  Oh,  yes,  about 
publishing  the  examiner’s  report. 

“Mr.  Busick.  That  matter  has  not  been  passed 
on . 

“Mr.  Matthew  H.  O’Brien.  Oh,  yes. 

“Mr.  Busick.  The  order  has  not  been  entered 
that  the  new  complaint  will  be  filed. 

“Mr.  Matthew  H.  O’Brien.  We  state  that 
it  has  been  done  and  we  have  uniformly  ex¬ 
cepted  to  it.” 

In  the  first  brief  filed  in  support  of  the  motion  to 
quash  the  writ  of  certiorari,  the  appellees,  on  page  17 
thereof,  say: 

“The  proceedings  which  the  writ  issued  in 
this  case  seeks  to  arrest,  stay  and  restrain  con¬ 
sist  of : . 

“(1)  An  order  granting  counsel  for  the  Com- 
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mission  leave  to  re-argue  the  case  of  the  Com¬ 
mission  against  the  petitioner  herein: 

“(2)  The  filing  of  a  supplemental  motion  to 
vacate  the  prior  order  dismissing  the  complaint 
in  such  proceeding: 

“(3)  Notices  to  petitioner  and  argument  before 
the  Commission: 

“(4)  An  order  by  the  Commission  vacating 
the  order  of  dismissal  and  re-opening  the  case 
for  further  evidence  as  to  certain  issues: 

“(5)  A  petition,  notice,  argument  and  an 
order  re-opening  the  case  for  further  evidence 
on  all  issues  and  directing  the  taking  of  evidence, 
thus  leaving  the  trial  pending  and  unfinished.” 
(Italics  inserted.) 

The  two  supplemental  briefs  which  were  filed  by  the 
Commission  in  support  of  the  motion  to  quash  the  writ 
of  certiorari  give  no  direct  interpretation  Pf  the  an¬ 
nouncement  of  Commissioner  Hunt. 

Another  theory  of  the  effect  of  the  announcement 
made  by  Commissioner  Hunt  is  that  the  attempt  to 
re-open  the  case  on  all  points,  including  those  closed 
by  the  Order  of  July  7th,  was  never  decided  except  - 
that  the  announcement  decided  one  portion  thereof ,  namely, 
with  respect  to  the  Trial  Examiner’s  Report.  In  support 
of  this  theory  (which  the  appellant  presents  but  does 
not  in  any  manner  adopt)  the  appellant  cites  state¬ 
ments  made  by  counsel  for  the  appellees  at  the  hearing 
on  October  17,  1927,  in  the  Equity  Court  on  motion  to 
dismiss  the  bill  of  complaint.  The  following  state¬ 
ments  made  by  counsel  for  the  Commission  appear  on 
page  39  of  the  stenographic  record  and  are  made  after 
a  discussion  of  the  Order  of  July  7th: 

“Subsequent  to  that  time  a  further  motion 
was  made  to  re-open  the  case  in  its  entirety ,  after 
taking  testimony  on  any  and  all  points.  That 
motion  was  pending  when  the  petition  for  a 
writ  of  certiorari  was  filed,  and  has  never  been 
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decided.  Of  course,  it  was  held  up  after  the 
filing  of  that  case,  and  has  never  been  acted 
upon  since.  So  we  do  not  feel  that  the  motion 
should  he  any  basis  for  an  injunction ,  because 
nobody  knows  what  action  the  Commission  will 
take  on  it. 

“As  to  one  part  of  that  motion,  however,  the 
respondents  before  the  Commission,  the  pe¬ 
titioners  here,  circulated  what  we  call  the 
Examiner’s  report  upon  the  facts,  which  is  a 
report  made  by  the  presiding  Examiner  to  the 
Commission.  They  circulated  that  as  showing 
that  the  Examiner  had  found  that  alum  was 
deleterious,  and  one  of  the  points  made  in  the 
second  motion  paper  to  re-open  the  case  was 
this  circulation  of  the  Examiner’s  report. 

“As  to  that,  I  think  the  record  will  show 
that  the  Commission  ordered  a  new  complaint, 
and  that  that  subject  matter  at  least  should  be 
Covered  by  a  new  complaint. 

“  ‘The  Chairman/ — This  is  the  last  sentence 
in  the  hearing  on  that  motion — ‘the  chief  counsel 
will  be  instructed  to  prepare  a  complaint  in 
compliance  with  the  order.’  ”  (Italics  inserted.) 

The  appellant  presents  the  above  quotation  as  an 
authority  for  one  of  the  inconsistent  interpretations 
which  the  Commission  has  from  time  to  time  placed 
upon  the  announcement  of  Chairman  Hunt  but  the 
appellant  does  not  attempt  to  explain  how  the  an¬ 
nouncement  of  Commissioner  Hunt  could  reasonably 
be  interpreted  as  making  one  decision  as  to  one  part 
of  the  motion  to  re-open  the  case  on  all  issues  and 
another  decision  as  to  the  part  which  related  to  the 
Trial  Examiner’s  Report.  The  appellant  is  unable 
to  indicate  how  the  announcement  of  Commissioner 
Hunt  may  possibly  be  considered  as  a  decision  in 
favor  of  the  appellant’s  contentions  on  one  point  and 
a  failure  to  decide, the  other  points. 

At  a  later  point  in  the  same  hearing  before  Mr. 
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Justice  Hoehling  on  the  motion  to  dismiss  the  bill  of 
complaint,  counsel  for  the  Commission  addressed  the 
Court  and  after  discussing  the  Order  of  July  7th,  pre¬ 
sented  another  theory  of  the  effect  of  Commissioner 
Hunt’s  announcement  of  October  8,  1926.  On  this 
theory  it  appears  that  the  Federal  Trade  Commission 
did  not  leave  any  part  of  the  matter  undecided,  but 
decided  the  whole  question  and  refused  to  re-open 
Docket  540  on  any  of  the  matters  presented  on  Oc¬ 
tober  8th,  1926. 

Here  arises  for  the  first  time  the  theory  which  is 
presented  to  the  Court  of  Appeals.  The  following 
statement  made  by  counsel  for  the  appellees  appears 
on  page  93  of  the  stenographic  record: 

“Mr.  Busick  was  perfectly  fair  to  my  friend, 
and  called  his  attention  to  the  fact  that  every¬ 
thing  except  a  motion  to  vacate  is  outside  of  this 
case,  as  appears  by  their  own  book.  The  very 
last  thing  on  the  last  page  disposes  of  everything 
of  which  they  now  complain.  All  of  this  sup¬ 
plemental  matter,  whatever  it  may  have  been, 
all  of  the  exhibits,  all  of  that  was  brought,  ac¬ 
cording  to  his  own  statement,  into  a  single 
presentation  on  an  order  to  show  cause.  That 
is,  about  the  trial  examiner’s  report  and  all  of 
those  things.  They  contended  then,  as  they 
contend  now,  that  they  can  only  bring  them 
in  by  a  new  complaint,  and  after  the  argument 
was  over  the  Commissioner  announced  that 
‘The  Chief  Counsel  will  be  instructed  to  pre¬ 
pare  a  complaint  in  accordance  with  the  order.’ 
All  of  his  speech  wrapped  up  in  the  things  begin¬ 
ning  with  the  supplemental  petition,  all  of  them 
presented,  their  contention  made  as  it  is  made 
again  and  again  in  the  book,  and  the  Commission 
held  with  them ,  and  they  took  it  out  of  540;  they 
have  nothing  left  in  540  except  the  complaint, 
the  dismissal,  the  motion  to  vacate,  the  order  to 
vacate  with  its  limitation  that  they  will  only 
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take  evidence  about  this  contention  of  this 
matter  of  advertising.  That  is  all  that  is  left 
in  this  case.”  (Italics  inserted.) 

In  the  first  brief  filed  by  the  Commission  in  support 
of  its  motion  to  dismiss  the  complaint  no  mention  was 
made  by  any  interpretation  of  the  Order  of  October  8, 
1926. 

In  the  reply  brief  filed  in  support  of  the  motion  to 
dismiss  the  bill  of  complaint  the  last  theory  above 
mentioned  is  again  asserted  on  page  2  thereof: 

“The  language  of  the  Commission’s  announce¬ 
ment  of  its  decision  can  mean  only  that  the 
Chief  Counsel  was  to  prepare  a  complaint 
covering  the  subject-matter  of  the  'proposed  order. 
Such  decision  sustained  the  contention  of  plaintiff 
then  and  still  asserted  by  it.  It  eliminated  all 
supplemental  facts  and  acts  from  Docket  540,  by 
ref  using  to  make  an  order  bringing  them  into  said 
case."  (Italics  inserted.) 

The  appellant  presents  the  various  theories  of  the 
Commission  and  has  cited  the  above  authorities  for 
the  theories  in  order  that  this  Court  may  know  that 
prior  to  the  filing  of  the  Commission’s  brief  the  ap¬ 
pellant  had  no  means  of  ascertaining  what  interpreta¬ 
tion  of  the  Order  of  October  8th  would  be  urged  in 
this  Court,  nor  is  it  now  known  what  theories  may  be 
advanced  upon  the  argument,  or  after  decision  by  this 
Court. 

It  is  respectfully  submitted  that  the  various  incon¬ 
sistent  interpretations  of  the  Order  of  July  7th  and  the 
announcement  by  Commissioner  Hunt  on  October  8th 
are  entirely  unwarranted.  The  Commission  should 
elect  upon  which  of  the  several  interpretations  of  its 
acts  it  desires  this  case  to  be  heard.  The  appellant  is 
ready  and  willing  to  accept  the  Commission’s  assurance, 
in  some  binding  form,  that  it  decided  in  favor  of  appel- 
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lant  upon  the  rule  to  show  cause,  that  it  never  intends 
to  issue  any  part  of  the  proposed  order  recited  in  that 
rule,  that  its  Order  of  July  7th  contemplates  only 
the  limited  proceedings  covering  the  book  referred  to 
therein,  and  to  stipulate  with  the  Commission  that 
the  re-opening  and  threatened  re-opening  of  Docket 
540  was  and  is  strictly  limited  to  the  acts  of  the  Com¬ 
mission  from  the  date  of  the  Order  of  Dismissal  (March 
23,  1926)  to  and  including  the  Order  of  July  7,  1926. 

Should  the  acts  and  threatened  acts  of  the  Com¬ 
mission  be  so  limited,  this  case  would  not  become  in 
any  sense  moot.  There  would  still  remain  for  con¬ 
sideration  the  question  of  the  power  of  the  Commission 
to  re-open  a  dismissed  case,  the  incidental  questions 
as  to  the  grounds  upon  which  such  re-opening  may  be 
predicated,  the  charges  upon  which  a  dismissed  re¬ 
spondent  may  thus  be  re-tried  and  other  questions. 
There  would  still  remain  to  be  determined  whether  or 
not  the  Commission  may  close  all  issues  of  the  original 
proceeding  and  vacate  the  dismissal  for  the  purpose  of 
trying  the  appellant  on  new  charges  or  solely  for  the 
purpose  of  hearing  further  argument  on  the  old  issues 
and  the  old  evidence. 

The  abuse  of  discretion  and  the  denial  of  due  process 
of  law  which  is  charged  against  the  Commission  by 
reason  of  the  ex  parte  proceedings  after  the  dismissal 
and  before  the  Order  of  July  7th,  the  receipt  and  con¬ 
sideration  of  exhibits,  affidavits,  charges  and  alleged 
proof,  of  which  no  notice  was  given  to  the  appellant, 
would  still  remain  in  the  case.  Most  of  the  instances 
of  ex  parte  hearings  of  secret  charges  and  undisclosed 
affidavits  relate  to  acts  which  occurred  prior  to  the 
issuance  of  the  Order  of  July  7th.  Only  one  exhibit  is 
known  to  have  been  filed  in  connection  with  the  rule 
to  show  cause  which  was  not  served  on  the  appellant. 
So  far  as  the  one  exhibit  (Exhibit  E  to  the  petition  of 
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the  seven  alum-using  companies)  is  concerned,  it  would 
be  eliminated.  All  other  secret  proceedings  would 
still  be  a  part  of  the  case. 

It  is  obvious,  however,  that  if  the  acts  and  threatened 
acts  of  the  Commission  are  thus  limited  by  its  solemn 
assurance  given  in  this  Court,  and  it  should  later  take 
or  threaten  further  action  beyond  such  limits,  then 
the  appellant  would  be  free  to  object  to  such  further 
action  in  such  manner  as  it  might  be  advised. 

On  the  other  hand,  unless  and  until  some  such  assur¬ 
ance  is  given  by  the  Commission  and  some  definite  and 
binding  commitment  is  made  by  it  as  to  the  action 
which  it  has  taken  and  intends  to  take  in  Docket  540, 
then  the  Commission  should  defend  its  acts  and  threat¬ 
ened  acts  upon  the  basis  of  the  only  reasonable  inter¬ 
pretations  thereof  which  can  be  given  them  and  which 
the  appellant  has  adopted. 

PROPOSED  STIPULATION. 

In  order  that  the  Court  may  have  the  benefit  of  an 
unequivocal  and  binding  expression  of  the  position 
of  the  Commission  on  the  interpretation,  construction 
and  intent  of  the  rulings  of  the  Commission  on  July 
7,  1920,  and  on  October  8,  1920,  the  appellant  offers 
the  following  suggestion  for  a  stipulation  and  submits 
that  the  Commission  should  announce  its  agreement  to 
this  or  an  equivalent  statement: 

The  appellees,  desiring  to  clarify  the  issues 
before  the  Court  in  the  above-entitled  cause, 
hereby  present  to  the  Court  a  construction 
and  interpretation  of  the  acts  of  the  appellees  in 
the  Federal  Trade  Commission  cause  Docket 
540  on  July  7,  1926,  and  October  8,  1926,  and 
request  the  Court  to  determine  all  questions 
in  this  appeal  on  the  basis  that  the  appellees 
bind  themselves  to  construe  the  said  acts  of 
July  7th  and  October  8th,  1926,  as  herein  stated. 
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The  appellees  state  that  under  the  Order  of 
July  7,  1926,  Exhibit  7  to  appellant’s  original 
petition,  which  appears  on  one  of  the  pages 
inserted  between  pages  140  and  141  of  the 
Record  herein,  the  Federal  Trade  Commission 
intends  to  take  evidence  only  on  the  subject 
of  the  circulation  by  the  appellant  of  a  certain 
book  entitled  “A  Collation  of  Cakes,”  and  that 
if  the  evidence  is  hereafter  taken  in  the  cause 
Docket  540  it  will  be  restricted  to  said  circula¬ 
tion  of  said  book,  which  appellees  acknowledge 
was  introduced  in  the  cause  Docket  540  as 
Commission’s  Exhibit  No.  249  at  a  hearing 
before  the  Trial  Examiner  and  prior  to  the 
issuance  of  the  Order  of  the  Federal  Trade 
Commission  dismissing  its  complaint  on  March 
23,  1926.  The  appellees  further  acknowledge 
that  said  book  is  the  publication  ydiich  the 
appellant  has  admitted  to  have  circulated,  as 
stated  in  Paragraph  Four  of  the  answer  to  the 
Federal  Trade  Commission’s  amended  and  sup¬ 
plemental  complaint,  Record,  page  60.  The 
appellees  do  not  intend  to  and  will  not  take 
any  evidence  in  Docket  540  with  respect  to 
statements  by  the  appellant  relative  to  the 
deleteriousness  of  alum  baking  powder  and  the 
appellees  do  not  intend  to  and  will  not  take  any 
evidence  in  Docket  540  or  make  findings  of 
fact  or  any  decision  upon,  or  issue  any  order  to 
cease  and  desist  from,  the  use  of  any  unfair 
method  or  methods  of  competition  excepting 
only  as  to  the  circulation  of  said  book,  “A  Col¬ 
lation  of  Cakes.” 

With  reference  to  the  ruling  announced  by 
Commissioner  Hunt  on  behalf  of  the  Federal 
Trade  Commission  on  the  8th  of  October,  1926, 
the  appellees,  state  that  no  further  complaint 
will  be  issued  in  Docket  540  on  any  charges 
against  the  appellant  based  on  the  publication 
of  the  Trial  Examiner’s  Report  in  said  cause, 
or  upon  any  other  charge  of  the  use  of  unfair 
methods  of  competition  and  no  further  pro¬ 
ceedings  are  contemplated  or  will  be  held  in  said 
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cause  Docket  540  excepting  such  proceedings  as 
may  be  authorized  by  the  Order  of  July  7,  1926, 
as  hereinabove  interpreted,  construed  and  limited. 

•  •••••• 

The  appellant  is  ready  and  willing  to  agree  that 

such  a  construction  may  be  placed  on  the  Commission’s 
acts  if  the  Commission  will  make  a  final  and  definite 
statement  to  that  effect. 

If  the  Commission  is  willing  to  make  such  a  state¬ 
ment,  the  stipulation  should  be  filed  before  the  oral 
argument. 

If  the  Commission  is  unwilling  to  accept  the  above 
statement  it  is  respectfully  submitted  that  the  Com¬ 
mission  should  indicate  any  parts  thereof  which  are 
acceptable  or  should  offer  another  stipulation  in  clear 
and  unambiguous  terms  in  order  that  counsel  for  the 
appellant  may  examine  it  and,  if  possible,  reach  an 
agreement  limiting  and  clarifying  the  issues  on  this 
appeal. 

APPELLEES’  ANALYSIS  OF  PRAYERS  OF  THE 

COMPLAINT. 

The  appellant  considers  it  unnecessary  to  discuss  in 
detail  the  Commission’s  attempted  analysis  of  the 
prayers  of  the  complaint.  To  discuss  this  portion  of 
that  brief  would  be  to  repeat  again  the  distinction 
between  the  facts  of  the  case  as  they  appear  in  the 
Record  and  the  “facts”  on  which  the  Commission  pre¬ 
dicates  its  entire  argument. 

It  seems  sufficient  to  refer  to  the  fact  that  the  sup¬ 
plemental  and  amended  bill  of  complaint  contained  a 
general  prayer  for  such  relief  as  might  to  the  Court 
seem  just  and  equitable.  If  the  appellant  is  entitled 
to  any  relief  on  the  facts  or  is  entitled  to  any  order  which 
might  enjoin  or  restrain  the  proceedings  or  pseudo¬ 
proceedings  of  the  Commission  in  Docket  540,  such 
order  should  have  been  issued  under  the  general  prayer 
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these  circumstances,  it  is  unnecessary  now  to  consider 
the  detailed  objections  to  particular  parts  of  the  specific 
prayers. 

The  appellant  knows  no  better  method  of  clearing 
up  the  confusion  as  to  facts,  in  order  to  permit  a  dis¬ 
cussion  of  the  prayers,  than  to  suggest  again  that  it  is 
willing  to  enter  into  a  stipulation  with  the  Commission 
and  that  the  Commission  should  be  willing  to  make  an 
unequivocal  statement  of  its  position. 

APPELLEES’  ARGUMENT. 

In  discussing  the  argument  which  commences  on 
page  25  of  the  Commission’s  brief,  the  appellant  will 
follow  the  same  plan  which  has  been  used  in  the  reply 
to  the  Commission’s  statements  as  to  the  facts.  The 
appellant  is  particularly  concerned  in  correcting  the 
erroneous  statements  of  fact  on  which  the  Commis¬ 
sion’s  whole  brief  is  predicated.  By  making  such 
corrections  the  appellant  believes  it  will  become  ap¬ 
parent  that  it  is  unnecessary  to  consider  at  length  many 
of  the  inapplicable  citations  of  authority  which  are 
based  on  facts  not  in  this  case. 

Before  presenting  a  discussion  of  the  Commission’s 
enumerated  points,  the  appellant  desires  to  suggest 
to  the  Court  a  few  general  considerations  which  will 
demonstrate  the  distinctions  between  the  present 
case  and  several  types  of  cases  which  are  frequently 
cited  in  support  of  several  of  the  Commission’s  con¬ 
tentions. 

There  appear  in  the  Commission’s  brief  a  number  of 
cases  relating  to  attempts  to  enjoin  or  restrain  the 
assessment  or  collection  of  taxes.  None  of  these  cases 
are  at  all  comparable  to  the  present  case,  as  will  appear 
from  an  examination  of  the  facts  in  each  case.  The  general 
reluctance  of  the  courts  to  interfere  with  the  collection 
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of  taxes  must  be  admitted,  and  considered  in  each  case. 
The  taxpayer  in  each  case  will  be  found  to  have  an 
immediate  and  unquestionably  adequate  remedy.  No 
necessity  for  imperiling  the  necessary  revenues  of 
government  is  shown  in  any  case. 

The  attempts  to  enjoin  the  collection  of  taxes  which 
may  be  paid  and  recovered  by  suit  are  not  in  any  degree 
similar  to  the  present  attempt  to  prevent  the  revocation 
of  an  order  removing  from  the  appellant  the  burden  of 
charges  of  violation  of  law.  In  comparing  all  cases, 
it  must  be  remembered  that  the  appellant  is  not  re¬ 
sisting  an  attempt  to  place  it  on  trial  on  an  original 
proceeding  but  is  attempting  to  prevent  a  further  trial 
in  the  same  cause  after  the  complaint  against  it  has 
been  dismissed. 

The  appellant  was  under  charges  for  six  years,  was 
tried,  and  the  complaint  was  dismissed.  Now  an  attempt 
is  being  made  to  have  a  further  trial,  on  extraneous 
issues,  in  the  hope  of  changing  the  acquittal  of  the 
dismissal  to  a  conviction  of  unfair  trade  practices. 
If  these  facts  are  borne  in  mind,  the  present  case  may 
be  readily  distinguished  from  all  cases  cited  by  the 
Commission. 

Certainly  none  of  the  cited  tax  cases  present  any 
analogy  in  fact  or  in  law. 

•  ••••• 

A  group  of  Interstate  Commerce  Commission  cases 
are  cited  in  the  Commission’s  briefs  and  are  readilv 
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distinguishable  from  the  present  case. 

A  few  general  distinctions  between  the  Federal 
Trade  Commission  and  the  Interstate  Commerce  Com¬ 
mission  may  be  pointed  out  as  well  as  the  distinctions 
between  the  general  equity  jurisdiction  of  the  court 
below  and  the  special  jurisdiction  conferred  by  statutes 
on  the  district  courts  to  review  Interstate  Commerce 
Com  mission  decisions. 
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The  Interstate  Commerce  Commission  deals  with 
public  carriers,  public  utilities,  and  performs  many 
duties  clearly  administrative  in  the  regulation  and 
control  of  methods  of  transportation,  which  are  abso¬ 
lutely  vital  to  the  life  of  the  nation  because  of  the 
dependency  of  one  section  upon  the  products  of  another. 
The  Transportation  Acts  recognize  the  necessity  for 
the  Interstate  Commerce  Commission  to  be  secure  in 
its  powers,  to  control  and  facilitate  the  transportation 
of  perishable  commodities  in  emergencies.  The  In¬ 
terstate  Commerce  Commission  possesses  the  power  to 
fix  rates,  to  determine  valuation  of  property,  and 
performs  many  other  administrative  functions.  No 
such  powers  are  given  to  the  Federal  Trade  Commission 
in  Section  5  of  the  Federal  Trade  Commission  Act. 

In  view  of  the  constant  reference  which  counsel  for 
the  Commission  make  to  the  Interstate  Commerce 
Commission  cases  the  appellant  calls  the  attention 
of  the  Court  to  the  provision  found  in  the  present 
Transportation  Act,  Section  16,  Paragraph  6. 

“The  Commission  shall  be  authorized  to  sus¬ 
pend  or  modify  its  orders  upon  such  notice  and 
in  such  manner  as  it  shall  deem  proper.” 

The  grant  of  such  power  to  the  Interstate  Commerce 
Commission  is  made  without  any  limitation  whatso¬ 
ever.  No  such  provision  appears  in  the  Federal  Trade 
Commission  Act.  It  may  well  be  considered  that  this 
grant  of  powers  was  included  in  the  Interstate  Com¬ 
merce  Commission  Acts  because  Congress  recognized 
the  necessity  for  specifically  granting  the  power  and 
is  excluded  from  the  Federal  Trade  Commission  Act 
because  it  was  the  intention  of  Congress  to  withhold 
this  power  and  to  give  instead  only  a  limited  power 
to  modify  and  set  aside  cease  and  desist  orders,  such 
authority  being  all  that  was  necessary  for  a  proper 
exercise  of  the  Federal  Trade  Commission  jurisdiction. 
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All  of  the  cases  are,  of  course,  distinguishable  on  the 
fact  that  the  Commission  has  not  and  can  not  cite  any 
Interstate  Commerce  Commission  case  which  can  be 
in  any  manner  compared  to  the  acts  of  the  Commission 
subsequent  to  the  Order  of  Dismissal  in  Docket  540. 

As  an  example  of  the  inapplicability  of  these  Inter¬ 
state  Commerce  Commission  cases  the  appellant  re¬ 
spectfully  refers  the  Court  to  the  statements  in  the 
decision  in  the  case  of  Detroit  and  T.  S.  L.  R.  Co.  vs. 
Interstate  Commerce  Commission,  51  App.  D.  C.  at 
page  135,  from  which  it  will  appear  that  the  Court 
refused  to  take  jurisdiction  of  that  case  for  the  reason 
that  the  question,  which  involved  the  change  of  an 
item  on  the  books  of  the  railroad  company,  was  before 
the  Federal  Court  in  Michigan.  The  question  wis  one 
of  mathematics  and  of  accounting  and  was  already 
in  issue  before  a  court  which  had  exclusive  jurisdiction. 

Another  example  of  an  inapplicable  Interstate  Com¬ 
merce  Commission  case  is  the  case  of  Proctor  and 
Gamble  Co.  vs.  United  States  et  al.,  225  U.  S.,  282. 
In  that,  case  the  plaintiff  attempted  to  have  the  Inter¬ 
state  Commerce  Commission  disapprove  certain  charges 
made  against  owners  of  private  cars.  The  Interstate 
Commerce  Commission  decided  that  the  rates  were  not 
discriminatory  and  the  company  attempted  to  have  the 
Commerce  Court  modify  the  decision  of  the  Interstate 
Commerce  Commission.  To  present  an  analogous  case 
before  the  Federal  Trade  Commission  it  would  be 
necessary  for  a  citizen  to  ask  for  the  issuance  of  a 
complaint  against  a  competitor  and  then  to  apply  to 
the  court  for  relief  when  the  Commission  refused  to 
issue  a  complaint.  There  is  absolutely  no  basis  on 
which  the  Proctor  and  Gamble  case  may  be  compared 
with  the  present  case. 

To  present  a  discussion  of  all  inapplicable  cases  would 
unduly  lengthen  this  brief.  An  examination  of  the 
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facts  in  each  case  will  disclose  that  none  of  them  are 
based  on  facts  which  are  at  all  analogous  to  the  acts 
and  threatened  acts  of  the  Commission  subsequent  to 
the  Order  of  Dismissal  in  Docket  540. 

Appellees’  First  Point. 

The  appellees’  argument  commences  on  page  25  of 
their  brief  and  continues  the  same  method  which  has 
been  employed  in  the  sections  of  the  brief  above  dis¬ 
cussed.  In  referring  to  the  action  of  Chief  Justice 
McCoy  in  transferring  the  cause  to  Equity,  the  ap¬ 
pellees  insist  that  the  question  of  whether  the  com¬ 
plaint  stated  a  cause  of  action  in  equity  was  never  sub¬ 
mitted  to  the  Chief  Justice.  The  Record  will  show  that 
the  appellees  raised  this  question  and  noted  an  ex¬ 
ception  to  Chief  Justice  McCoy’s  order  overruling 
their  objection.  An  examination  of  Chief  Justice 
McCoy’s  opinion  will  clearly  show  that  he  definitely 
found  in  the  appellant’s  pleading  the  basis  of  an  action 
which  should  have  been  brought  in  Equity. 

The  appellant  is  unable  to  understand  the  theory  on 
which  the  appellees  describe  the  memorandum  opinion 
of  the  Chief  Justice  as  “strictly  unofficial.” 

It  must,  however,  be  pointed  out  that  the  Chief 
Justice  did  not,  as  appellees  allege,  decide  that  the 
court  below  was  without  jurisdiction  to  issue  an  order 
at  all.  He  sustained  the  motion  to  quash  the  writ  of 
certiorari  and  decided  that  the  Equity  Court  had 
jurisdiction  of  the  cause.  A  decision  against  the 
appellant’s  prayer  for  relief  by  writ  of  certiorari  is  not  a 
decision  that  the  Court  has  no  jurisdiction  at  all  over 
the  appellees. 

On  pages  28  and  29  the  appellees  attempt  to  explain 
the  basis  on  which  they  secured  an  exception  to  the 
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order  transferring  the  cause  to  Equity.  This  seems  to 
resolve  itself  into  a  statement  that  the  objection  of  the 
Commission  was  based  on  the  theory  that  the  Court 
had  no  jurisdiction  and  not  that  the  petition  did  not 
state  a  cause  of  action  in  equity.  The  appellant  fails 
to  understand  how  the  Commission  can  contend  that 
such  objection  did  not  raise  the  question  whether 
or  not  a  cause  of  action  in  equity  was  stated  in  the 
appellant’s  pleading. 

The  question  was  raised,  decided  against  them  and 
they  noted  an  exception. 

Appellees’  Second  Point. 

In  the  portion  of  its  brief  which  commences  on  page 
29  the  Commission  contends  that  having  invited  a 
certain  order  the  appellant  may  not  now  complain 
against  said  order.  Again,  the  contention  is  based 
on  erroneous  conceptions  of  the  facts.  The  appellant 
did  not  invite  or  consent  to  the  portion  of  the  order 
to  which  it  noted  an  exception.  The  court  below, 
over  protest  of  the  appellant,  entered  an  interlocutory 
order  quashing  the  writ  of  certiorari.  To  this  order 
the  appellant  noted  an  exception.  Thereafter  the  cause 
was  transferred  to  equity  in  accordance  with  the  memo¬ 
randum  opinion  of  the  Chief  Justice,  and  appellant 
accepted  the  transfer  and  did  not  note  any  objection 
to  that  part  of  the  order. 

There  was  no  final  decision  at  law  from  which  the 
appellant  might  have  noted  an  appeal.  The  Record 
specifically  shows  that  the  Court  did  not  rule  on  the 
demurrer  to  the  appellant’s  petition,  but  merely  entered 
an  interlocutory  order  quashing  the  writ. 

The  decisions  cited  are,  therefore,  inapplicable,  since 
their  connection  with  the  present  case  is  based  on  the 
theory  that  the  appellant  invited  the  Court  to  make  an 
order  and  thereafter  noted  an  exception  to  that  order. 
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The  Record  does  not  disclose  any  such  situation  in  this 
case. 

The  appellant  presented  to  the  Court  a  statement  of 
the  facts  and,  in  effect,  prayed  that  the  Court  grant  it 
appropriate  relief.  Without  an  invitation  from  the 
appellant  and  over  its  protest,  the  Court  entered  an 
order  quashing  the  writ  of  certiorari,  to  which  order 
the  appellant  noted  its  exception.  The  Court,  however, 
in  its  memorandum  opinion  had  definitely  stated  that 
the  Federal  Trade  Commission  was  acting  without  juris¬ 
diction  and  had  characterized  the  acts  of* the  Com¬ 
mission  as  a  departure  from  proper  procedure.  The 
Court  definitely  and  specifically  found  that  the  facts 
alleged  by  the  appellant  stated  certain  bases  for  equitable 
relief.  In  this  situation  the  Court  did  not  pass  on  the 
appellant’s  petition,  but  indicated  that  it  would  transfer 
the  petition  to  equity  to  stand  as  a  bill  of  complaint. 
The  appellant  accepted  the  transfer. 

Appellant  could  not  then  have  prosecuted  an  appeal 
because  there  was  no  final  order  at  law  from  which 
it  could  appeal.  If  the  appellant  had  a  remedy  in  equity, 
such  remedy  would  be  a  bar  to  remedy  by  certiorari 
when  prosecuted  to  final  decree.  Appellant  accordingly 
felt  that  it  would  be  improper  to  seek  relief  in  the 
appellate  court  and  to  refuse  to  accept  the  relief  which 
the  court  below  tendered. 

There  was  no  election  of  remedies  in  the  sense  in 
which  that  phrase  is  used  in  the  cases.  For  example, 
the  Commission  has  cited  the  case  of  Albert  Lea  Foundry 
Co.  vs.  Iowa  Savings  Bank,  21  F  (2d),  515,  and  this 
case  illustrates  the  type  of  election  which  is  usually 
considered  as  a  restriction  to  one  type  of  defense  or 
one  type  of  relief.  In  that  case  the  defendant  gave 
notice  that  it  rescinded  a  contract  on  the  grounds 
of  fraud  and  this  act  of  the  defendant  was  held  to  be 
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an  election  which  precluded  it  from  afterward  claiming 
damages  for  the  breach  of  contract. 

In  these  cases  where  there  is  an  election  it  is  usually 
found  that  the  allegations  on  which  the  claim  for  one 
remedy  is  made  are  repugnant  to  the  allegations  which 
form  the  basis  for  the  other  remedy.  In  the  case  at 
bar  the  allegations  are  the  same  and  the  original  petition 
still  stands  although  supplemented  and  amended  to 
make  the  pleading  conform  to  equity  practice  and  to 
include  prayers  for  equitable  relief.  If  the  Com¬ 
mission’s  contention  prevails,  there  is  no  benefit  to  a 
plaintiff  in  the  provisions  of  Law  Rule  63.  Every 
plaintiff  must  prosecute  an  appeal  to  this  court  before 
availing  itself  of  the  benefit  of  Law  Rule  63,  if  the 
defendants  are  correct. 

The  test  which  should  be  applied  is:  Are  the  facts 
necessary  to  support  one  remedy  inconsistent  with  those 
necessary  to  support  the  other?  Here  the  necessary 
facts  are  wholly  consistent. 

There  having  been  no  final  decision  at  law  but  only 
the  interlocutory  order  quashing  the  writ,  and  since 
there  appeared  at  all  times  in  the  pleadings  the  ap¬ 
pellant’s  prayer  for  relief  at  law,  or,  in  the  alternative, 
in  equity,  the  decision  dismissing  the  bill  of  complaint 
was  the  only  final  decision  on  the  appellant’s  petition 
and  this  decision  denied  the  appellant’s  rights  to  remedy 
at  law  as  well  as  its  rights  to  remedy  in  equity.  From 
this  decision  the  appellant  appeals  and  on  its  appeal 
urges  all  grounds  on  which  the  decision  was  in  error. 
In  effect,  the  order  granting  the  motion  to  dismiss  the 
bill  of  complaint  was  the  first  and  the  only  order  sus¬ 
taining  the  demurrer  to  the  petition. 
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Appellees’  Third  Point. 

The  Commission’s  third  point  which  commences  on 
page  37  of  its  brief  is  merely  a  statement  that  the  decree 
of  the  court  below  should  not  be  reversed.  The  appellant 
will  take  up  in  order  the  nine  topics  which  constitute 
the  main  portion  of  the  Commission’s  brief.  The  tenth 
topic  has  already  been  discussed  in  connection  with  the 
Commission’s  erroneous  statement  as  to  the  facts. 


1. 
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The  Commission  first  contends  that  the  Supreme 
Court  of  the  District  of  Columbia  is  deprived  of  all 
jurisdiction  over  the  appellees  by  the  provisions  of 
Section  5  of  the  Federal  Trade  Commission  Act.  This 
contention  has  been  discussed  in  the  brief  heretofore 
filed  by  the  appellant.  The  theory  seems  to  be  that 
since  a  certain  limited  jurisdiction  over  cease  and 
desist  orders  of  the  Commission  is  granted  to  the  Circuit 
Courts  of  Appeals  all  the  general  jurisdiction  of  the 
Supreme  Court  of  the  District  of  Columbia  is  lost  be¬ 
cause  it  is  not  restated  in  the  Federal  Trade  Commis¬ 
sion  Act.  This  contention  is  practically  the  same  as 
the  argument  presented  on  behalf  of  the  Commission 
in  the  case  of  Federal  Trade  Commission  vs.  Millers’ 
National  Federation,  decided  by  this  Court,  December 
5,  1927.  The  jurisdiction  of  the  Supreme  Court  of  the 
District  of  Columbia  to  restrain  acts  of  administrative 
officers  in  excess  of  their  lawful  authority  is  too  well 
established  to  warrant  further  discussion  and  the  juris¬ 
diction  of  that  Court  to  issue  certiorari  to  inferior 
tribunals  is  equally  clear. 

The  Interstate  Commerce  Commission  cases  and  tax 
cases  cited  by  the  Commission  have  already  been  dis¬ 
tinguished  under  the  appellant’s  general  statement 
with  which  it  commenced  this  portion  of  the  discussion. 
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The  case  of  Chamber  of  Commerce  vs.  Federal  Trade 
Commission,  280  Fed.,  45,  merely  decides  that  the 
Circuit  Courts  of  Appeals  do  not  have  general  original 
jurisdiction,  but  are  restricted  to  the  statutory  au¬ 
thority  to  review,  modify  or  set  aside  cease  and  desist 
orders. 

The  case  of  Hurst  vs.  Federal  Trade  Commission, 
208  Fed.,  874,  merely  illustrates  a  refusal  of  the  District 
Court  for  the  Eastern  District  of  Virginia  to  grant  an 
injunction  to  restrain  the  Commission  from  proceeding 
under  a  complaint  issued  in  accordance  with  Section  5. 
It  does  not  deal  with  a  case  in  which  the  complaint 
of  the  Commission  has  been  dismissed,  or  where  the 
Commission  is  attempting  to  proceed  without  issuing  a 
complaint. 

The  case  of  Federal  Trade  Commission  vs.  Claire 
Furnace  Co.,  274  U.  S.,  1(50,  is  a  case  arising  under 
Section  0  and  not  Section  5  of  the  Federal  Trade  Com¬ 
mission  Act  and  involves  no  facts  comparable  to  the 
facts  of  the  present  case.  In  that  case  further  pro¬ 
ceedings  by  the  Federal  Trade  Commission  depend  upon 
the  discretion  of  the  Attorney  General  and  no  such 
restriction  appears  in  this  case.  The  case  does  not 
involve  the  attempted  reversal  of  an  exoneration  of 
charges  of  violation  of  law. 

2. 

The  second  point  in  this  division  of  the  Commission’s 
brief,  page  48,  is  a  contention  that  no  court  has  juris¬ 
diction  to  review  the  Commission’s  order  re-opening 
the  case. 

This  point  is  fully  considered  in  appellant’s  original 
brief.  The  appellant  submits  that  the  original  common 
law  and  equity  jurisdiction  of  the  Supreme  Court 
of  the  District  of  Columbia  authorizes  it  to  issue  writs 
of  certiorari  to  inferior  tribunals  acting  in  a  course 
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unknown  to  the  common  law  and  to  enjoin  threatened 
acts  of  administrative  officers  in  excess  of  their  lawful 
authority.  Such  jurisdiction  of  the  Supreme  Court 
of  the  District  of  Columbia  is  inherent,  does  not  require 
specific  grant  in  Section  5  of  the  Federal  Trade  Com¬ 
mission  Act  and  is  not  removed  or  limited  by  Section  5. 

Since  the  Commission  can  acquire  jurisdiction  of 
an  individual  only  by  serving  a  complaint  stating  its 
charges  in  respect  to  an  unfair  method  of  competition 
in  commerce,  the  appellant  desires  to  call  the  attention 
of  the  Court  to  the  fact  that  the  Commission's  first 
citation  on  page  50  is  conclusive  against  the  Com¬ 
mission's  attempt  to  proceed  after  dismissal  of  its  com¬ 
plaint  without  the  issuance  of  a  new  complaint: 

“  ‘Where  the  mode  of  acquiring  jurisdiction 
is  prescribed  by  statute,  compliance  therewith 
is  essential  or  the  proceedings  will  be  a  nullity' 
(11  Cyc,  670),  and  cases  there  cited." 

The  other  citations  are  well  answered  by  the  state¬ 
ment  of  this  Court  in  the  case  of  Federal  Trade  Com¬ 
mission  vs.  Millers’  National  Federation  (supra): 

“It  follows  that  a  remedy  is  not  exclusive 
merely  because  it  is  statutory." 

The  Commission’s  discussion  on  page  51  of  inter¬ 
locutory  orders  is  entirely  inhpplicable.  Unless  the 
Commission’s  order  dismissing  a  complaint  is  final, 
there  is  no  mode  provided  for  a  final  decision  in  favor 
of  a  citizen  after  charges  have  been  preferred  by  the 
Federal  Trade  Commission.  The  appellant  submits 
that  the  order  of  dismissal  by  its  very  nature  must  be 
considered  as  final  and  not  interlocutory. 
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3. 

The  Commission’s  third  point,  which  commences  on 
page  53  of  its  brief,  has  been  fully  considered  in  the 
appellant’s  first  brief  and  in  the  discussion  of  other 
portions  of  Commission’s  brief.  The  point  is,  in  effect, 
a  re-statement  of  other  contentions  made  by  the  Com¬ 
mission  and  gains  no  weight  by  the  re-statement. 

4. 

In  support  of  the  Commission’s  fourth  point,  namely, 
that  the  order  re-opening  the  case  is  administrative  and 
not  reviewable  the  Commission  cites  Hill  Brothers  vs. 
Federal  Trade  Commission,  9  F.,  2d,  481.  This  case 
merely  holds  that  the  determination  of  the  Commission 
to  issue  a  complaint  will  not  be  reviewed.  In  the 
present  case  the  Commission  has  determined  not  to 
issue  a  complaint  but  to  proceed  without  taking  that 
necessary  step. 

The  Interstate  Commerce  Commission  cases  are  no 
more  applicable  under  this  section  than  in  any  other 
place  where  the  Commission  cites  such  cases.  On 
the  facts  and  the  law  these  cases  furnish  no  analogy. 

5. 

At  page  61  of  its  brief  the  Commission  contends 
that  Section  5  of  the  Federal  Trade  Commission  Act 
expressly  authorizes  the  Commission  to  vacate  an  order 
of  dismissal  although  no  part  of  that  section  is  quoted 
to  show  such  express  grant  of  power. 

Since  this  portion  of  the  Commission’s  brief  does 
not  answer  the  disucssion  on  the  same  point  in  the  ap¬ 
pellant’s  brief,  it  seems  unnecessary  to  give  extended 
consideration  to  the  subject  at  this  point. 

The  Commission  contends  that — 

“many  orders  are  necessarily  ‘made’  by  the 
Commission.  Only  orders  to  cease  and  desist 
are  ‘issued’  by  it.” 
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This  statement  is  obviously  in  error  as  the  Com¬ 
mission  frequently  “issues”  an  order  in  the  form  of  a 
complaint  which  requires  answer,  an  order  setting  a 
case  for  hearing,  an  order  in  the  form  of  a  subpoena  and 
many  others. 

The  appellant’s  construction  does  not  fail,  as  the 
Commission  contends,  to  give  effect  to  the  word  “made.” 
Each  order  which  is  issued  must  necessarily  be  made 
before  it  is  issued  or  published. 

The  appellant’s  contention  that  the  word  “order” 
in  the  Federal  Trade  Commission  Act  means  an  order 
to  cease  and  desist  is  upheld  in  the  case  of  Chamber 
of  Commerce  vs.  Federal  Trade  Commission  (supra) 
and  by  the  general  practice  and  usage  of  the  word 
“order,”  in  Federal  Trade  Commission  cases. 

The  appellant  believes  that  this  general  usage  of  the 
word  “order”  to  mean  order  to  cease  and  desist  can  not 
be  better  illustrated  than  by  reference  to  the  Com¬ 
mission’s  supplemental  brief,  in  which  the  Commission 
consistently  uses  the  word  “order”  to  mean  order  to  cease 
and  desist. 

The  Commission’s  contention,  on  page  65,  that  none 
of  its  orders  “adjudicates  anything”  is  sufficiently 
answered  by  a  reference  to  the  quotation  from  Indiana 
Quartered  Oak  Company  vs.  Federal  Trade  Commission 
which  appears  on  page  130  of  the  appellant’s  first  brief. 


6. 

The  Commission’s  sixth  point  commences  with  an 
attempt  to  misconstrue  the  order  of  dismissal  by  im¬ 
plying  that  there  was  some  limitation  on  it.  The 
Order  of  Dismissal  in  Docket  540  was  as  “unfettered”  as 
any  dismissal  ever  issued  by  the  Federal  Trade  Com¬ 
mission. 

The  Commission  can  not,  in  the  enactment  of  rules 
and  regulations,  extend  the  authority  granted  to  it  under 
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the  statute.  This  point  is  considered  in  the  portion  of 
the  appellant’s  first  brief  which  commences  on  page  46. 

7. 

The  familiar  practice  of  denying  the  facts  of  the  case 
is  the  basis  for  the  Commission’s  seventh  point,  page  73. 
The  complaint  in  Docket  540  was  dismissed  by  the  terms 
of  the  Order  of  March  23,  1926.  The  inconsistencies 
of  the  Commission’s  contentions  are,  however,  interest¬ 
ing.  If  the  Commission  means  that  the  dismissal  order 
was  inchoate,  it  must  necessarily  mean  that  the  order 
was  in  the  process  of  becoming  final  and  yet  repeatedly, 
throughout  its  brief,  the  Commission  contends  that 
there  is  no  finality  to  any  order,  that  is  merely  informa- 
tory,  advisory  and  subject  to  revocation.  There  is 
absolutely  no  indication  that  a  dismissal  might  at  any 
time,  under  the  Commission’s  theory,  pass  from  the 
condition  of  being  ‘ inchoate”  and  enter  into  the  stage 
of  finality. 

A  dismissal  is  final  when  issued  and  enrolled  or  it 
never  becomes  final. 

Another  misconception  of  the  fact  appears  on  page 
73.  The  motion  to  vacate  the  dismissal  was  not  filed 
simultaneously  with  the  entry  of  the  dismissal.  By  the 
very  nature  of  the  order  and  the  motion,  the  dismissal 
must  have  preceded  the  motion  to  vacate  it.  The 
effect  of  the  motion  by  counsel  for  the  Commission  in 
opposition  to  the  Commission’s  order  of  dismissal  is 
fully  considered  in  the  appellant’s  first  brief. 

On  page  75  the  Commission  makes  a  certain  citation 
and  announces  a  proposition  of  law  which  is  conclusive 
against  its  contentions — 

“  ‘A  decree  is  final  which  disposes  of  all  ques¬ 
tions  presented  for  decision  in  a  cause,’  etc. 
Spillman  vs.  Gilpin,  93  Va.,  698.” 
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8. 

The  Commission’s  eighth  point  seems  to  rest  entirely 
upon  a  case  which  contains  elements  not  found  in  the 
present  case.  The  power  to  vacate  an  administrative 
order  is  upheld  in  the  case  of  Lane  vs.  Mickadiet,  241 
U.  S.,  201,  on  the  ground  that — 

“  .  .  .  it  is  obvious  that  the  right  to  review 

on  proper  charges  of  newly  discovered  evidence  or 
fraud ,  a  previous  administrative  order  .  .  . 

was  of  the  very  essence  of  administrative  au¬ 
thority.” 

In  the  present  case  there  are  no  proper  allegations 
of  newly  discovered  evidence  and  no  allegations  of 
fraud.  The  Commission  seeks  only  to  take  testimony 
on  the  circulation  of  a  book  which  became  an  exhibit  in  the 
case  prior  to  the  issuance  of  the  order  of  dismissal  and 
on  new  charges  of  unfair  competition.  Not  only  is  there 
no  proper  allegation  of  newly  discovered  evidence  relating 
to  the  issues  of  Docket  540,  but  the  Commission  in  its 
Order  of  July  7th  specif icially  forbade  the  taking  of  evi¬ 
dence  on  those  issues. 


9. 

The  Commission’s  ninth  point,  on  page  79,  rests  on 
the  misinterpretation  of  the  decision  in  the  case  of 
Chamber  of  Commerce  vs.  Federal  Trade  Commission 
(supra). 

It  would  be  an  interference  with  the  legislative  and 
executive  branches  of  the  Government  for  an  appellate 
court  of  special  limited  jurisdiction  to  attempt  to 
assume  the  general  common  law  and  equity  jurisdiction  * 
of  a  court  such  as  the  Supreme  Court  of  the  District  of 
Columbia.  For  this  reason,  the  Circuit  Court  of 
Appeals  in  that  case  refused  to  proceed  but  the  decision 
imposes  no  limitation  on  the  inherent  jurisdiction  of 
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the  Supreme  Court  of  the  District  of  Columbia.  As 
has  been  previously  stated,  the  jurisdiction  of  that 
court  to  exercise  supervisory  control  over  inferior 
tribunals  and  administrative  officers  acting  in  excess 
of  their  jurisdiction  has  been  well  established  by  a 
long  line  of  decisions,  many  of  which  are  cited  in  the 
appellant’s  first  brief. 

Appellees’  Fourth  Point. 

The  Commission’s  fourth  main  point  is  an  attempt  to 
support  the  order  quashing  the  writ  of  certiorari. 
This  subject  has  been  discussed  in  appellant’s  first 
brief. 

The  appellant  submits  that  an  order  of  dismissal 
has  the  quality  of  a  final  judgment,  a  requirement  for 
which  the  Commission  contends  on  page  86. 

The  case  of  Proper  vs.  J.ohn  Bene,  295  Fed.,  729,  is 
entirely  inapplicable  when  the  facts  of  the  case  are 
considered.  In  that  case  one  party  made  an  attempt 
to  plead  against  another  party  an  order  of  the  Com¬ 
mission,  contending  that  the  order  had  the  effect  of 
rendering  certain  issues  res  ad  judicata.  The  parties  in 
the  cited  case  and  in  the  case  before  the  Federal  Trade 
Commission  were,  of  course,  different.  The  doctrine 
of  res  adjudicata  did  not  apply,  and  the  order  of  the 
Commission  was  a  cease  and  desist  order  and  not  an 
order  of  dismissal. 

The  appellant  again  submits  that  the  Federal  Trade 
Commission  may  not  properly  contend  that  its  order 
of  dismissal  did  not  have  the  quality  of  a  final  judgment 
and  did  not  terminate  the  proceedings. 

The  Commission  indulges  in  a  long  discussion  to 
sustain  the  proposition  that  a  writ  of  certiorari  will 
not  lie  to  stay  proceedings  which  are  in  fieri.  The 
Commission  fails  to  distinguish  between  the  writ  of 
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certiorari  issued  by  a  court  of  general  jurisdiction  as 
an  exercise  of  its  supervisory  powers  and  the  writ  of 
certiorari  which  is  issued  in  aid  of  appellate  jurisdiction. 
The  appellant  submits  that  a  decision  dismissing  a 
complaint  of  the  Federal  Trade  Commission,  involving 
necessarily  a  decision  on  questions  of  fact  and  law, 
after  trial  on  the  merits,  may  be  construed  as  a  judicial 
or  quasi  judicial  act.  This  case  presents  for  the  first 
time  a  question  of  the  character  of  an  order  of  dis¬ 
missal.  In  all  other  Federal  Trade  Commission  cases 
the  courts  have  been  considering  orders  to  cease  and 
desist  or  other  orders  of  the  Commission.  The  applic¬ 
able  cases  mentioned  in  the  Commission’s  brief  have 
been  considered  in  the  appellant’s  first  brief. 

APPELLEES’  SUPPLEMENTAL  BRIEF. 

Appellant  sought  to  obtain  a  review  of  the  action 
or  to  restrain  the  threatened  action  of  the  Commission 
subsequent  to  the  Order  of  Dismissal.  The  Commission 
contends  on  the  one  hand  that  such  action  can  not  be 
reviewed  because  it  is  administrative  in  character, 
and,  on  the  other  hand,  that  the  threatened  action 
can  not  be  restrained  because  appellant  has  an  adequate 
remedy  under  the  statute  by  appeal. 

The  supplemental  brief  for  the  Commission  is  de¬ 
voted  almost  entirely  to  discussion  of  the  lack  of  equity 
in  the  claims  of  the  appellant.  Appellant  has  pointed 
out  (beginning  at  page  121  of  the  original  brief)  that 
the  statutory  remedy  for  review  of  orders  to  cease 
and  desist  is  no  bar  to  relief  in  equity  in  this  case,  and 
in  that  connection  has  emphasized  the  fact  that  such 
remedy  does  not  satisfy  the  requirements  of  the  rule 
referred  to  in  Federal  Trade  Commission  vs.  Millers’ 
National  Federation  (supra)  and  is  not  “as  complete , 

as  practical  and  as  efficient  to  the  ends  of  justice  and  its 
prompt  administration,  as  the  remedy  in  equity.” 
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If  it  be  assumed  that  the  threatened  acts  are  ad¬ 
ministrative  in  character  and  that  appellant  has  an 
adequate  statutory  remedy,  still  this  is  no  bar  to  relief 
by  injunction.  Even  a  plain,  s'peedy  and  adequate 
remedy  at  law  does  not  always  bar  equitable  relief. 
Equity  will  take  jurisdiction  to  restrain  multiplicity  of 
suits.  Appellant  is  threatened  with  a  multiplicity 
of  suits  in  Docket  540.  There  have  already  been  two 
complaints  issued  against  it  covering  the  same  charges. 
After  trial  these  charges  have  been  determined  in  appel¬ 
lant’s  favor  and  the  proceedings  dismissed.  The  con¬ 
tinued  prosecution  of  appellant  in  a  cause  once  deter¬ 
mined  in  its  favor  upon  the  merits  should  be  restrained 
and  the  existence  of  a  statutory  defense  to  such  further 

prosecution  is  not  a  bar  to  relief  in  equity. 

•  ••••••• 

The  first  topic  which  the  Commission  considers  on 
page  2  of  its  supplemental  brief  is  headed  “ Contentions 
of  Appellant.” 

The  appellant’s  contentions  have  been  discussed  at 
such  length  in  its  original  brief  that  it  would  be  repetition 
to  re-state  them  here. 

Without  accepting  the  statement  as  a  complete  and 
accurate  statement  of  all  of  the  appellant’s  contentions, 
the  appellant  desires  to  point  out  that  the  Commission 
has  in  this  portion  of  its  supplemental  brief  followed 
the  usual  practice  of  using  the  word  “order”  to  mean 
“cease  and  desist  order.”  This  use  of  the  word  is  of 
interest  in  connection  with  portions  of  the  Commis¬ 
sion’s  first  brief  which  attempt  to  deny  that  the  Com¬ 
mission’s  order  is  an  order  to  cease  and  desist. 

The  appellant  again  desires  to  point  out  that  if  the 
theory  which  is  here  advanced  by  the  Commission  is 
held  to  apply  to  an  order  of  dismissal  there  may  never 
be  a  final  disposition  of  a  Federal  Trade  Commission 
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proceeding  by  an  acquittal  of  the  respondent  before 
the  Commission. 

The  Commission  in  its  supplemental  brief  at  page  3 
considers  as  its  first  point  the  question  of  due  process 
of  law.  It  is  significant  to  note  that  while  the  Com¬ 
mission  has  two  sub-topics  under  this  point  it  does  not 
attempt  to  discuss  or  support  its  actions  in  trying  the 
appellant  without  notice  of  all  matters  considered  by 
the  Commission  nor  does  it  attempt  to  maintain  its 
right  to  proceed  against  a  citizen  without  the  issuance 
of  a  complaint.  The  necessary  elements  of  due  process 
of  law  which  are  lacking  in  the  acts  and  threatened  acts 
of  the  Commission  in  Docket  540  subsequent  to  the 
dismissal  are  discussed  in  full  in  the  appellant’s  first 
br»ef. 

The  Commission’s  first  topic  is  “The  Right  to  In¬ 
stitute  a  Proceeding  in  Court.”  The  first  case  cited, 
Coffin  Brothers  vs.  Bennett ,  277  U.  S.  29,  deals  with  an 
attempt  to  support  a  claim  that  a  statute  which  permits 
attachment  before  judgment  does  not  give  due  process 
of  law. 

The  other  cases  cited  by  the  Commission  are  all  tax 
cases,  decided  on  different  principles  than  those  here 
involved  and  not  in  any  sense  applicable  to  the  attempt 
in  the  instant  case  to  deprive  a  citizen  of  the  benefit 
of  a  dismissal  and  an  exoneration  of  charges  of  violation 
of  law,  including  therein  an  attempt  to  place  such 
citizen  on  trial  without  compliance  with  the  statutory 
requirements  for  the  issuance  of  a  complaint  and  without 
notice  of  charges  alleged  against  it. 

In  the  instant  case  the  appellant  does  not  have  any 
present  right  to  institute  a  proceeding  in  court.  The 
appellant  was  held  under  charges  from  1920  to  1926, 
and,  if  the  theory  of  the  Commission  is  correct,  is  still 
under  charges,  but  it  has  no  right  to  institute  an  action 
in  court  unless  it  has  the  rights  claimed  in  this  appeal. 
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There  is  no  statutory  method  of  bringing  the  matter  to 
the  attention  of  any  court  until  the  Commission  chooses 
to  terminate  its  course  of  prosecution.  The  case  is  not 
comparable  to  the  placing  of  a  lien  against  property 
and  a  right  to  make  an  immediate  test  of  the  legality 
of  such  lien,  as  appears  in  one  of  the  cited  cases.  The 
“ necessary”  implications  which  the  Commission  at¬ 
tempts  to  draw  from  tax  cases  can  not  in  fact  be  found 
to  be  justified  when  all  elements  of  the  present  case 
are  considered. 


The  Commission’s  second  topic  is  based  on  “the  right 
to  require  the  Government  to  institute  proceedings  in 
court.”  In  this  portion  of  the  Commission’s  argument 
the  Commission,  continuing  to  discuss  its  order  in  the 
sense  of  a  cease  and  desist  order,  contends  that  the 
appellant  may  disregard  such  order  and  so  compel  the 
Commission  to  abandon  the  order  or  institute  proceed¬ 
ings  in  court. 

The  Commission  may  never  issue  a  cease  and  desist 
order,  but  may  continue  to  prosecute  and  harass  the 
appellant  by  other  means,  such  as  employing  its  weapon 
of  publicity,  which  is  discussed  in  appellant’s  first 
brief.  The  individual  appellees  may  continue  to  make 
the  alleged  pendency  of  an  action  against  the  appellant 
the  occasion  for  voluntary  addresses  such  as  the  one 
which  is  reported  in  Exhibit  A-8  to  the  amendment 
and  supplement  to  the  bill  of  complaint,  Record,  page 
264. 

Although  the  appellant  has  been  suffering  under 
charges  since  1920,  and  although  there  has  never  been 
an  adjudication  of  any  guilt  on  the  part  of  the  appellant, 
there  is  no  present  method  of  forcing  the  Commission 
to  present  its  contentions  to  a  court  in  order  that  there 
may  be  some  end  to  the  type  of  procedure  which  is 
being  employed  against  the  appellant.  There  is  no 
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present  right  to  require  the  Government  to  institute 
proceedings. 

The  present  case  is  as  distinguishable  from  the  case 
of  Federal  Trade  Commission  vs.  Claire  Furnace,  274 
U.  S.  160,  which  the  Commission  cites,  as  was  the 
case  of  the  Federal  Trade  Commission  vs.  Millers’ 
National  Federation  (supra).  In  fact,  there  are  other 
distinctions  in  the  present  case  which  do  not  appear 
in  the  Millers’  National  Federation  case.  The  Claire 
Furnace  case  was  not  a  case  arising  under  Section  5f 
did  not  involve  an  attempt  to  prosecute  on  charges  of 
unfair  competition  without  the  issuance  of  a  com¬ 
plaint,  and  was  not  a  case  in  which  the  respondent 
before  the  Federal  Trade  Commission  had  been  dis¬ 
missed  after  trial. 

The  contention  of  the  Commission  has  been  answered 
by  the  statements  of  this  Court  in  the  Millers’  National 
Federation  case  which  definitely  decided  that  a  remedy 
is  not  exclusive  because  it  is  statutory. 


The  Commission’s  second  main  contention  in  its 
supplemental  brief  is  based  on  the  theory  that  the 
appellant  has  a  plain,  speedy  and  adequate  remedy  at 
law. 

The  appellant  has  pointed  out  at  length  in  its  first 
brief  that  it  does  not  have  in  this  case  a  plain,  speedy 
and  adequate  remedy  at  law,  and  respectfully  refers 
the  Court  to  pages  121  to  132  of  its  first  brief. 

Under  this  second  main  topic  the  Commission  dis¬ 
cusses  the  same  points  which  are  mentioned  under  its 
first  topic  and  cites  the  same  cases,  with  some  others. 
It  seems  unnecessary  to  permit  the  re-statement  of  a 
contention  to  require  a  re-statement  of  its  fallacies. 
The  Claire  Furnace  case  and  the  inapplicable  tax 
cases  previously  cited  do  not  prove  that  on  the  facts 
of  this  case  the  appellant  has  a  plain,  speedy  and  ade- 
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quate  remedy  at  law  or  that  it  has  either  the  right 
to  institute  a  proceeding  or  to  compel  the  Government 
to  institute  a  proceeding.  Nor  do  such  cases  prove 
that  if  such  rights  existed  they  would  be  a  bar  to  relief 
which  the  appellant  has  sought  in  this  case. 

f 

The  claim  that  a  statutory  remedy  is  exclusive  has 
already  been  answered  by  reference  to  the  decision  of 
this  Court  in  Federal  Trade  Commission  vs.  Millers’ 
National  Federation  (supra). 

The  appellant  desires  to  point  out  that  the  Com¬ 
mission  again  bases  its  right  to  perform  the  threatened 
acts  on  the  theory  that  the  order  dismissing  its  com¬ 
plaint  is  interlocutory.  This  claim  is,  of  course,  a 
denial  of  the  statements  of  the  Commission’s  own 
order.  If  an  order  of  dismissal  is  interlocutory,  by 
what  method  may  the  Commission  ever  exonerate  a 
respondent? 


The  Commission’s  next  topic,  on  page  11  of  the 
supplemental  brief,  is  headed  “Remedy  at  Law”  and 
contends  that  until  the  Commission  issues  an  order  to 
cease  and  desist  the  appellant  will  never  have  need 
of  a  remedy.  The  Court  is  respectfully  referred  to  the 
comments  on  such  a  theory  in  the  memorandum  opinion 
of  Chief  Justice  McCoy. 

“It  is  not  to  be  supposed  that  it  was  intended 
by  Congress  that  in  a  case  begun  by  service  of  a 
complaint  the  party  proceeded  against  is  to  be 
perpetually  subject  to  the  orders  of  the  Com¬ 
mission  and  to  being  called  upon  to  defend 
from  time  to  time  and  whenever  the  Commission 
may  see  fit  to  order  rehearings  after  a  decision 
favorable  to  the  party  and  a  dismissal.  It  is  hardly 
necessary  to  point  out  that  a  business  could 
scarcely  prosper  if  subjected  to  that  sort  of 
thing.” 


t  •  \  l  .  .  ,  .  - 

The  contingent  remedy  at  law  which  may  possibly 
be  permitted  to  the  appellant  at  some  later  date  can 
hardly  be  considered  as  adequate  as  an  immediate  * 
injunction. 


The  final  section  of  the  Commission’s  supplemental 
brief  deals  with  the  topic  “Irreparable  Injury.”  The 
right  which  the  appellant  seeks  to  protect  is  the  right 
to  conduct  its  business  without  wrongful  or  injurious 
interference  by  others.  This  right  is  a  property  right 
which  has  been  protected  when  necessary  by  injunctive 
process.  The  nature  of  the  injury  which  is  involved  in 
the  appellees’  procedure  in  molesting  and  harassing 
the  appellant’s  business,  in  injuring  the  appellant’s 
good  will,  in  prosecuting  the  appellant  for  its  use  of  its 
right  of  free  speech  in  attempting  “regulation  by  pub¬ 
licity,”  and  in  other  acts,  is  fully  considered  in  the 
last  section  of  the  appellant’s  original  brief. 

Under  this  same  topic  the  Commission  again  raises 
the  contention  that  Docket  540  was  never  dismissed. 

In  reply  the  appellant  again  calls  attention  to  the 
fact  that  the  Order  of  Dismissal  and  the  motion  to 
vacate  it  were  not  and  could  not  be  simultaneously 
filed.  The  pending  motion  by  counsel  could  not 
suspend  the  force  of  the  order  once  it  was  entered 
and  enrolled  as  counsel  for  the  Commission  could  not 
have  power  to  do  what  the  Commission  itself  could 
not  do.  In  the  courts  under  certain  rules  and  certain 
statutes  it  may  be  said  in  many  cases  that  a  motion 
for  a  re-hearing  or  to  set  aside  a  judgment  would  hold 
the  case  in  fieri ,  but  it  is  obvious  that  unless  the  court 
has  authority  to  grant  the  motion  the  mere  filing  of 
such  motion  can  not  remove  from  the  order  of  the 
court,  or  of  the  Commission,  any  of  its  force  and  effect. 
The  cases  which  the  Commission  cites  hold,  in  effect, 
that  where  a  certain  time  must  elapse  before  the  order 
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becomes  final,  and  where  the  law  permits  the  filing  of  a 
motion  within  that  period  of  time,  then  the  filing  of  the 
motion  serves  to  suspend  the  running  of  the  allotted 
time.  In  the  present  case  there  was  no  period  of  time 
which  had  to  elapse  before  the  Order  of  Dismissal 
became  final.  It  was  final  when  entered  and  enrolled 
or  it  is  never  final. 


CONCLUSION. 

The  appellant  respectfully  submits  that  the  Com¬ 
mission  has  not  in  either  of  its  briefs  considered  the 
true  facts  of  this  case.  The  constant  effort  has  been  to 
apply  to  the  particular  facts  of  this  case  broad  princi¬ 
ples  announced  in  other  cases  which  bear  no  resemblance 
whatsoever  to  the  pending  case.  The  Commission 
has  consistently  attempted  to  avoid  the  full  effect 
of  its  admission  of  the  appellant’s  allegations  and  has 
not  met  the  issues  of  law  raised  on  the  admitted  facts 
in  this  case. 

It  is  respectfully  submitted  that  the  appellees  should 
be  required  to  answer  the  allegations  of  the  appellant 
and  that  the  order  granting  the  motion  to  dismiss 
should  be  reversed. 

Respectfully  submitted, 

MATTHEW  E.  O’BRIEN, 
MATTHEW  H.  O’BRIEN, 

Attorneys  for  Appellant. 
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In  the  Court  of  Appeals  of  the  District 

of  Columbia 

October  Term,  1928 


No.  4740 

Royal  Baking  Powder  Company,  appellant 

v. 

Federal  Trade  Commission  et  al.,  appellees 


BRIEF  FOR  APPELLEES 


STATEMENT 

We  believe  that  the  facts  properly  charged  in  the 
complaint  in  this  case  which  are  essential  to  its  dis¬ 
position  by  this  Court  are  few  and  readily  under¬ 
stood.  The  complaint,  however,  is  so  long  and  con¬ 
tains  so  many  charges,  conclusions,  and  immaterial 
recitals  as,  we  believe,  to  be  confusing,  and  it  is 
therefore  desirable  that  it  be  analyzed,  paragraph 
by  paragraph,  for  the  purpose  of  sifting  out  the 
essentials  and  of  separating  facts  from  mere  con¬ 
clusions. 

For  this  reason  we  shall  first  state  the  facts  essen¬ 
tial  to  the  disposition  of  the  case  and  follow  this 

statement  with  an  analysis  of  the  complaint  for  the 

(i) 
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purpose  of  demonstrating  that  our  statement  of 
essentials  is  correct.  >  I  >t«  > 


<>• 


Facts  essential  to  disposition  of  the  case 

The  following  we  believe  to  be  the  essential  facts : 

1.  The  Federal  Trade  Commission  in  the  year 
1920  issued  a  complaint  charging  the  appellant  with 
the  use  of  unfair  methods  of  competition  in  viola¬ 
tion  of  Section  5  of  the  Trade  Commission  Act. 
Thereafter  it  issued  a  supplemental  and  amended 
complaint  charging  principally  two  unfair  practices. 

2.  Appellant  filed  its  answer  to  the  supplemental 
and  amended  complaint  which — 

(a)  asserted  the  truth  of  certain  disparaging 
statements  respecting  the  products  of  its  competi¬ 
tors, 

(b)  and  alleged  abandonment,  in  the  year  1914, 
of  the  remaining  alleged  practices. 

3.  Testimony  was  taken,  final  argument  had  be¬ 
fore  the  Commission,  and  an  order  made  by  the 
Commission  on  March  23,  1926,  dismissing  the  sup¬ 
plemental  and  amended  complaint. 

4.  On  the  same  day,  March  23,  1926,  motion  wTas 
made  by  counsel  for  the  Commission  to  vacate  the 
order  of  dismissal,  to  grant  a  rehearing  and  to 
enter  an  order  to  cease  and  desist,  which  motion 
was  recognized  by  the  Commission  and  argument 
ordered  thereon. 

( >')  ‘Hi  i 

5.  Subsequently  motion  was  made  by  counsel  for 
the  Commission  to  reopen  the  case  for  the  taking 
of  further  testimony. 
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16.  The  Commission,  on  July  7,  1926,  entered  an 
•order  setting  aside  the  order  of  dismissal  and  re¬ 
opening  the  case  for  additional  evidence.  The  ma¬ 
terial  part  of  this  order  is  as  follows : 

That  the  proceeding  be,  and  the  same  is 
hereby,  reopened  solely  for  the  purpose  of 
taking  testimony  with  resj^ect  to  misleading 
advertising,  anonymous  advertising,  the  cir¬ 
culation  of  erroneous  extracts  from  the  book 

i).  “A  Collation  of  Cakes,’’  by  Claudia  Quigley 
Murphy,  and  that  no  evidence  be  taken  with 
respect  to  the  statements  published  by  the 
respondent,  Royal  Baking  Powder  Com¬ 
pany,  relative  to  the  deleteriousness  of  alum 
baking  powder,  and 

It  is  further  ordered,  that  the  dismissal  of 
the  complaint  with  respect  to  the  slogan  “no 
alum — no  bitter  taste”  be,  and  the  same  is 
hereby  confirmed,  it  being  the  opinion  of 
the  Commission  that  the  same  as  before  the 
Commission  in  this  case  is  not  an  unfair 
method  of  competition. 

( B  ■  * 

It  will  be  shown  later  {Infra,  pp.  15-19)  that  the 
additional  evidence  to  be  taken  was  confined  to  the 

**  L  ■ 

misleading,  anonymous,  spurious  quotation  con- 

* )  . 

tained  in  the  book  “A  Collation  of  Cakes”  pub¬ 
lished  and  distributed  by  appellant. 

It  is  submitted  that  our  statement  immediately 

following  will  show  that  all  other  things  alleged  in 
the  complaint  herein  had  passed  completely  out  of 
the  case,  Docket  No.  540,  before  the  complaint  here¬ 
in  was  filed ;  leaving  the  status  of  the  case,  Docket 

\ 
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No.  540,  just  as  it  was  immediately  after  the  Gpm- 
mission  made  its  order  of  July  7, 1926,  above  quotqd 
from. 

Analysis  of  the  allegations  of  the  complaint  1 

The  court  sustained  appellee’s  motion  to  dismiss 
appellant’s  complaint  for  injunction.  (Transcript, 

p.  215.)  y 

A  motion  to  dismiss  a  complaint  in  equity  stands 
just  as  does  a  demurrer  to  a  complaint  at  law.  ,The 
one  motion  is  the  equivalent  of  the  other.  Detroit, 
etc.,  v.  Detroit,  etc.,  248  U.  S.  429  (431). 

A  demurrer  admits  facts  well  pleaded. 

Pierce,  etc.,  v.  Hope,  248  U.  S.  498  (500). 
Southern,  etc.,  v.  King,  217  U.  S.\524 
(536-7). 

A  demurrer  does  not  admit  conclusions. 

Pierce,  etc.,  v.  Hope,  248  U.  S.  498  (500),. 
supra.  \ 

Southern,  etc.,  v.  King,  217  U.  S.  5£4 
(536-7),  supra. 

Witherell,  etc.,  v.  United  Shoe,  etc.,  267 
Fed.  950  (954-5-6).  1 

Fogg  v.  Blair,  139  U.  S.  118  (127). 

A  motion  to  dismiss  admits  facts  well  pleaded. 
Delaware,  etc.,  v.  U.  S.,  etc.,  266  U.  S.  438  (439). 

A  motion  to  dismiss  does  not  admit  conclusions. 
The  allegation  of  a  conclusion  tenders  no  issue  of 
fact.  Marrs  v.  City  of  Oxford,  24  F.  (2d) ‘  541 
(546). 

ufc>ni 
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An  allegation  contrary  to  a  matter  of  common 
knowledge  presents  no  issue  of  fact,  and  is  not 
admitted  by  a  demurrer  or  motion  to  dismiss.  It 
is  simply  disregarded.  Marrs  v.  City  of  Oxford, 
24  F.  (2d)  541  (546),  supra . 

This  rule  applies  to  all  conclusions.  These  are 
typical  of  many: 

That  judgment  is  without  jurisdiction  and  void. 
t looker  v.  Fidelity,  etc.,  263  U.  S.  413  (416). 

As  to  frauds : 

U .  S.  v.  A.  Bentley,  etc.,  16  F.  (2d)  895 
(897).  * 

Chamberlain,  etc.,  v.  U.  S.,  270  U.  S.  347 
(349). 

As  to  intimidation,  coercion,  or  duress : 

Robert  E.  Hicks,  etc.,  v.  National,  etc.,  19 
F.  (2d)  963  (965). 

Cairo  v.  U.  S.,  267  U.  S.  350  (352). 

As  to  contravention  of  Constitution :  Aetna,  etc., 
v.  Hyde,  275  U.  S.  440  (447). 

Generally  that  allegation  of  conclusion  tenders  no 
issue  of  fact  and  is  not  admitted : 

Nichols  v.  Nichols,  20  F.  (2d)  474  (478). 

Glass  v.  Becker,  25  F.  (2d)  929. 

;  With  these  principles  in  mind,  the  issues  (facts 
admitted  by  the  motion  to  dismiss)  are  few,  simple^ 
and  clear. 

*  -The  Commission’s  complaint  as  originally  filed 
is  printed  at  pages  2  to  43  of  the  transcript,  both 
inclusive. 

Paragraph  1  is  purely  formal. 


.  $ 

Paragraph  2  is  purely  formal.  .  I , 

Paragraphs  3,  4,  and  5  relate  entirely  to  matters 

♦  I 

not  material.  ^ 

Paragraph  6  is  an  allegation  of  law. 

Paragraph  7  recites  the  issuance  of  the  original 
complaint  and  the  supplemental  and  amended  com¬ 
plaint,  the  filing  of  an  answer,  the  trial  of  the  case, 
and  the  making  of  an  order  for  the  dismissal  of  the 
case  on  March  23,  1926.  Of  every  act  up  to  and 
including  such  action  the  appellant  expressly 
“makes  no  complaint.’ ’ 

Paragraph  8  is  a  mere  conclusion. 

Paragraph  9  is  a  partial  statement  of  the  issues 
in  Docket  No.  540,  that  being  the  title  of  the  case 
before  the  Federal  Trade  Commission. 


Paragraph  10  is  purely  formal  but  brings  in  the 
complaint  and  answer,  from  which  it  appears  that, 
aside  from  minor  points  no  longer  important,  the 
^i^mplaint^charged  appellant — 

1.  With  unfair  competition  by  publishing  the 
statement  that  its  competitors’  baking  powders  con- 

i 

tain  Potassium  Aluminum  Sulphate,  the  common 
alum  sold  in  drug  stores  under  that  name,  and  that 
they  are  unwholesome  and  injurious  to  health. 

2.  With  unfair  competition  by  publishing  and 
distributing  to  the  public  anonymously  statements 

t 

asserting  that  the  baking  powders  of  its  competitors 
are  unwholesome  and  injurious  to  health. 

On  this  complaint,  appellant  by  its  answer 
formed  two  issues,  alleging — 

1.  As  to  the  first  charge,  that  it  is  true.  * 


2.  As  to  the  second  charge,  that  appellant  had 


1 


abandoned  the  practice  in  the  year  1914. 

n  '  | ■— —Twriirwiiw-11  J  r .  ■« 

The  pleadings  are  set  out  in  full  at  pages  53  to 

-■r 


62,  both  inclusive,  of  the  transcript. 


Paragraph  11  asserts  that  these  pleadings  were 


inade  public. 

The  Court  will  take  judicial  notice  of  the  rules 

f- 

and  regulations  adopted  by  the  Commission. 

Thornton  v.  U.  S.,  271  U.  S.  414,  420, 

1  Secretary  of  Agriculture. 

X  Daniels  v.  U .  S.,  17  Fed.  (2nd)  339,  343, 

Commissioner  of  Internal  Revenue. 

Brown  v.  White,  24  Fed.  (2nd)  392,  395,. 
...  •  Secretary  of  Treasuiy. 

Lewis-Hall  &  Co.  v.  Blair,  23  Fed.  (2nd) 
972,  974,  Board  of  Tax  Appeals. 


iUnder  such  rules,  after  a  complaint  is  issued  and 
an  answer  filed,  all  papers  in  the  case  and  all  pro¬ 
ceedings  had  are  filed,  entered,  recorded,  and  pre- 
served  in  the  Docket  Section  of  the  Commission. 
They  are  all  public  records  fully  released  to  the 
public  and  subject  to  public  inspection  at  all  times 
hy  all  persons,  during  the  business  hours  of  the 
Commission. 

Paragraph  12  sets  out  the  allegations  of  the 

# 

^mended  and  supplemental  complaint  (the  one  on 
which  the  case  stands)  in  more  detail  than  the 
above  statement,  but  leaves  the  above  statement 

•  I  1 1  * 

sufficient. 

Paragraph  13  sets  out  the  allegations  of  the 
answer  in  considerable  part,  but  leaves  appellees 
statement  hereinabove  sufficient. 
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Paragraph  14  is  largely  formal  in  describing  the 
proceedings  had. 

Paragraph  15  contains  immaterial  allegations  as 
to  the  Report  of  the  Examiner,  that  document  hav¬ 
ing  never  as  yet  been  reached  for  consideration  by 
the  Commission,  nor  acted  upon  by  it. 

Paragraph  16  relates  to  immaterial  matters. 

Paragraph  17  recites  the  filing  of  a  brief. 

Paragraph  18  recites  the  fact  of  oral  argument 
before  the  Commission. 

Paragraph  19  recites  that  on  March  23,  1926,  the 
Commission  made  an  order  dismissing  the  case, 
Docket  No.  540.  This  fact  is  also  alleged,  as  shown 
above,  in  Paragraph  7  of  the  complaint,  which  para¬ 
graph,  as  also  referred  to  in  the  above  recital  as  to 
Paragraph  7,  expressly  says  that  as  to  such  and  all 
prior  proceedings  appellant  “makes  no  complaint/ y 

Paragraphs  20,  21,  and  22  allege  only  conclu¬ 
sions  of  law. 

Paragraphs  23  and  24  allege  the  filing  by  counsel 
for  the  Commission  in  charge  of  the  case,  Docket 
No.  540,  of  a  motion  to  set  aside  said  order  of  dis¬ 
missal.  It  thus  appears  that  the  Commission, 
on  said  March  23,  1926,  at  the  same  time  as  parts 
of  the  same  record  entry,  made  the  order  of  dis¬ 
missal,  recognized  the  motion  to  vacate  such  order, 
and  set  the  same  for  argument  on  April  5,  1926. 
The  Commission  had  the  power  to  set  aside  such 
order  upon  its  own  motion  upon  such  notice  as  it 
may  deem  proper.  « j 

Paragraph  25  recites  that  thereafter  counsel  in- 
charge  of  Docket  No.  540  filed  a  “  Petition  for  leay# 
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to  file  a  supplemental  motion’  ’  to  vacate  such  order 
of  dismissal,  which  petition  alleged  the  discovery 
of  new  evidence.  Certain  exhibits  were  attached  as 
typical  of  such  new  evidence. 

\  Paragraph  26  alleges  that  such  petition  for  leave 
to  file  such  supplemental  motion,  and  such  exhibits, 
were  considered  by  the  Commission,  ex  parte,  and 
without  notice  to  appellant.  The  Commission 

L 

granted  leave  to  file  such  supplemental  motion,  set 
it  for  argument  on  May  6,  1926,  and  directed  that 
appellant  be  served  with  copies  of  said  motion,  said 
petition  and  said  order. 

Paragraph  27  recites  that  appellant,  on  April  26, 
1926,  received  by  registered  mail  a  copy  of  the  mo¬ 
tion,  petition,  and  order,  but  not  of  the  exhibits. 

i 

The  Commission  clearly  had  the  power  to  grant 
leave  to  file  this  motion  upon  an  ex  parte  hearing, 
or  without  a  hearing. 

Paragraph  28  recites  that  the  Commission  con¬ 
sidered  said  exhibits  before  they  sustained  the  mo¬ 
tion  based  upon  them,  and  at  all  times  thereafter. 

f 

Paragraph  29  alleges  that  the  supplemental  mo¬ 
tion  did  not  contain  a  description  of  said  exhibits. 

Paragraph  30  alleges  that  appellant  was  not  in¬ 
formed  as  to  the  total  number  of  said  exhibits. 

—  ... 

Paragraph  31  alleges  that  on  the  same  day,  April 
22,  1926,  counsel  for  appellant  demanded  copies  of 
all  said  exhibits  forthwith. 

Paragraph  32  alleges  that  on  the  same  day  a  like 
d^niand  was  made  for  inspection  of  all  original 
papers  or  for  copies. 
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Paragraph  33  alleges  that  counsel  on  the  same 
day  demanded  to  know  the  total  number  of  said 
exhibits. 

Paragraph  34  alleges  in  detail  a  motion  by  appel¬ 
lant  to  quash  said  order  for  argument  on  said 
motion. 

Among  other  grounds,  it  was  alleged  that  the 
subject  matter  of  said  petition  could  be  used,  if  at 
all,  only  as  “the  basis  for  a  new  complaint  in  a  new 
proceeding  against  your  petitioner.’ ’  It  further 
alleged  that  the  Commission’s  “usual  procedure” 
would  be  “the  issuance  of  a  new  complaint.” 

Paragraph  35  alleges  that  on  the  23d  day  of  April, 
1926,  appellant  by  special  messenger  received  “19 
photostatic  reproductions  of  certain  papers  and 
documents.” 

(Here  follow  descriptions  of  them.) 

It  is  intersting  to  note  how  mysteriously  and 
savagely  appellant  alleges  that  the  officers  in  charge 
of  that  work  required  all  of  April  22  and  a  part  of 
April  23  to  photostat  and  deliver  copies  of  all  the 
papers  and  documents  recited.  No  other  Govern¬ 
ment  agency  could  or  would  have  done  so  well.  The 
order  to  furnish  copies  of  all  papers  to  appellant 
was  made  by  the  Commission  on  April  21,  1926. 
The  documents  were  phostated  and  copies  were 
delivered  on  April  23. 

Paragraph  36  alleges  that  on  April  26,  1926, 
appellant  was  served  with  notice  that  its  motion 
noted  in  Paragraph  No.  34  was  overruled. 
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'  Paragraph  37  alleges  that  on  April  24,  1926,  it 
was  furnished  with  a  substitute  Exhibit  No.  1. 

Paragraph  38  alleges  that  appellant  was  not  in¬ 
formed  that  the  copies  so  furnished  to  it  were 
copies  of  all  exhibits. 

Paragraph  39  alleges,  upon  information  and 
belief,  that  other  papers  and  documents  were  filed 
with  and  considered  by  the  Commission  prior  to 
the  hearing  on  May  6,  1926. 

It  has  been  noted  that  the  Commission  directed 
that  appellant  be  served  with  copies  of  all  papers, 
by  the  Secretary.  The  law  presumes  that  he  did 
his  duty,  and  appellant  must  overcome  that  pre¬ 
sumption  by  allegations  of  fact.  U.  S.  v.  Chemical, 
etc.,  272  U.  S.  1,  14. 

Appellant  admits  that  its  allegation  is  made  only 
on  information  and  belief.  It  gives  no  hint  as  to 
the  nature  of  the  papers  referred  to  as  “other  ex¬ 
hibits,  affidavits,  papers,  and  documents  alleged  to 
be  evidence.”  Its  allegation  that  they  had  any  re¬ 
mote  relation  to  the  pending  motion  is  a  sheer  con¬ 
clusion,  not  an  allegation  of  a  fact.  Whether  or  not 
the  papers  alleged  to  exist  had  any  conceivable 
relation  to  the  pending  motion,  depended  on  what 
they  were.  Of  that,  appellant  has  not  the  slightest 
hint,  and  gives  none.  The  allegation  of  the  exist¬ 
ence  and  consideration  of  a  thing  so  confessedly 
mythical  is  a  mere  conclusion.  It  tenders  no  issue 
of  fact  and  is  not  admitted  by  the  motion  to  dismiss. 

Paragraph  40  is  a  conclusion  of  law. 

12892—28 - 2 
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Paragraph  41  recites  the  fact  of  oral  argument. 

Paragraph  42  recites  the  fact  of  the  introduction 
of  evidence  additional  to  the  exhibits. 

Paragraph  43  is  a  conclusion  of  law. 

Paragraph  44  is  immaterial. 

Paragraph  45  alleges  the  filing  of  additional 
undefined  papers  and  their  consideration.  That 
they  related  remotely  to  Docket  No.  540,  or  could 
affect  it  in  any  way,  does  not  appear.  This  allega¬ 
tion  is  a  mere  conclusion,  charges  nothing  tangible, 
tenders  no  issue  of  fact,  and  is  not  admitted  by 
the  motion  to  dismiss. 

Paragraphs  46  to  53  contain  allegations  which 
are  meaningless,  unless  they  mean  that  certain  ap¬ 
pellant’s  competitors  filed  petitions  to  intervene 
in  Docket  No.  540,  which  were  denied.  If  so,  ap¬ 
pellant  had  no  legal  interest  in  the  papers.  They 
are  no  part  of  the  case,  Docket  No.  540.  They  are 
no  material  part  of  appellant’s  complaint.  The 
competitors  were  within  their  rights  under  Section 
5  of  the  Federal  Trade  Commission  Act. 

Paragraphs  55  to  73  reiterate  the  allegations  as 
to  undefined  papers  and  documents  being  filed  in 
Docket  No.  540,  with  no  hint  as  to  their  nature  or 
as  to  any  possible  bearing  they  could  have  on  the 
pending  motion.  In  paragraph  71  it  is  shown  that 

;  of *'i •>*)" 

counsel  for  the  Commission  made  an  issue  on  appel¬ 
lant ’s  motion  based  on  the  alleged  papers.  Para- 
graph  71,  reciting  such  answer  to  appellant’s  then 
pending  motion,  says  of  the  answer : 

°  7  *  »  .  U  i  ‘t 0‘J  81 
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In  said  answer  counsel  represented  to  the 
Federal  Trade  Commission  that  his  case 
upon  his  said  motions  was  closed  and  as¬ 
serted  that  copies  of  all  exhibits  filed  with 
said  supplemental  motion  had  been  served 
on  your  petitioner. 

Appellant  then  made  an  issue  as  to  the  failure  of 
the  Secretary  to  serve  any  papers  on  appellant. 

Paragraph  74  shows  that  the  Commission  on  July 
7,  1926,  denied  all  of  appellant’s  then  pending  mo¬ 
tions.  The  Commission  evidently  found  the  nonex¬ 
istence  of  the  unidentified  papers  and  that  all  actual 
papers  had  been  duly  served.  The  issue  wTas  thus 
made  and  decided  in  Docket  No.  540.  At  the  same 
time  the  Commission  sustained  the  original  motion 
to  set  aside  the  order  of  dismissal,  and  reopened 
the  trial  of  the  case  as  to  a  small  part  of  the  issues. 
It  opened  the  way  for  no  new  issue.  It  left  the  case 
to  stand  on  the  evidence  then  in  the  record  as  to  all, 
except  certain  alleged  misleading  statements,  par¬ 
ticularly,  and  for  practical  purposes  exclusively, 
limited  to  an  alleged  opinion  and  false  pretended 
quotation  in  a  book  theretofore  published  and  dis¬ 
tributed  by  appellant,  and  being  then  still  in  process 
of  distribution. 

If  any  allegation  by  appellant  as  to  the  so-called 
secret  papers  could  be  construed  as  an  allegation  of 
fact,  they  went  out  of  this  case  when  the  Commis¬ 
sion  made  its  order  on  July  7,  1926,  limited  to  the 
original  issues  and  to  but  a  small  part  of  them.  It 
is  certain  that  the  undefined  papers  did  not  even 
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slightly  influence  the  action  of  the  Commission  or 
enter  into  its  order.  The  Commission  in  such  order 
did  only  that  which  it  had  the  power  to  do  upon  its 
own  motion,  and  without  evidence. 

No  evidence  is  before  the  court.  If  it  were  all 
before  the  court,  the  court  would  still  be  required 
to  disregard  the  meaningless  allegations  of  appel¬ 
lant’s  complaint,  unless  the  evidence  referred  to 
were  before  the  court  also  and  adequately  identified 
by  the  allegations  of  the  complaint.  If  all  these 
things  were  true  (and  none  is)  the  court  would  not 
pass  on  the  competency  of  such  evidence.  Not  hav¬ 
ing  been  introduced,  it  would  be  no  part  of  the  case 
and  no  evidence  therein.  The  court  would  disre¬ 
gard  it.  If  the  question  of  the  sufficiency  of  the 
evidence  to  sustain  the  order  were  before  this  court 
(as  it  clearly  is  not),  the  court  would  only  look  to 
see  whether  the  action  of  the  Commission  was  sus¬ 
tained  by  “substantial,  competent,  relevant  evi¬ 
dence.”  There  being  no  evidence  before  the  court 
introduced  or  not  introduced,  all  allegations  of  the 
complaint  are  mere  conclusions  of  the  pleader, 
tender,  no  issue  of  fact,  and  none  is,  therefore, 
admitted  by  the  motion  to  dismiss. 

Many  paragraphs  of  the  complaint  are  yet  to  be 
referred  to,  but  they  are  all  mere  subterfuge.  The 
order  above  referred  to  is,  upon  the  whole  record, 

i  'I1 

the  last  action  by  the  Commission  that  affects  the 
rights  of  appellant.  It  fixes  the  present  status  of 
the  whole  case. 

'  h&bio 


Omitting  formal  parts,  the  order  is  as  follows : 

It  is  ordered,  (1)  that  the  order  of  dis¬ 
missal  issued  March  23,  1926,  be,  and  the 
same  is  hereby,  vacated,  except  as  herein¬ 
after  mentioned ; 

(2)  That  pending  motions  filed  by  counsel 
for  respondent  be,  and  the  same  are  hereby, 
denied : 

(3)  That  the  motion  of  counsel  for  the 
Commission  to  reopen  the  case  be,  and  the 
same  is  hereby,  granted,  as  follows : 

That  the  proceeding  be,  and  the  same  is 
hereby,  reopened  solely  for  the  purpose  of 
taking  testimony  with  respect  to  misleading 
advertising,  anonymous  advertising,  the  ciiv 
culation  of  erroneous  extracts  from  the  book 
“A  Collation  of  Cakes/’  by  Claudia  Quigley 
Murphy,  and  that  no  evidence  be  taken  with 
respect  to  the  statements  published  by  the 
respondent,  Royal  Baking  Powder  Company, 
relative  to  the  deteriousness  of  alum  baking 
powder ;  and 

It  is  further  ordered,  that  the  dismissal 
of  the  complaint  with  respect  to  the  slogan* 
“no  alum — no  bitter  taste,”  be,  and  the  same 
is  hereby,  confirmed,  it  being  the  opinion  of 
the  majority  of  the  Commission  that  the 
same,  as  before  the  Commission  in  this  case, 
is  not  an  unfair  method  of  competition. 
(Transcript,  page  140.) 

4 

The  making  of  such  order,  after  reasonable  notice 
and  upon  the  motion  of  the  Commission,  without 
evidence  other  than  that  already  in  the  record,  was 
clearly  within  the  power  of  the  Commission.  No 
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subsequent  action  of  the  Commission  has  changed  in 
the  slightest  degree  the  status  of  the  case,  Docket 
No.  540,  as  thus  fixed  by  such  order. 

Paragraphs  75  to  97  of  the  complaint  allege  no 
fact  material  in  this  case. 

Among  many  irrelevant  matters,  appellant  al¬ 
leges  that  it  published  and  circulated  to  the  public 
a  copy  of  the  Report  of  the  Examiner  in  Docket 
No.  540,  together  with  a  Foreword  and  a  certain 
“press  release”  relating  thereto.  The  press  release 
and  foreword  are  alleged  to  be  truthful  and  fair — 
a  conclusion  of  the  pleader.  Copies  are  in  the 
record  and  they  are  conclusive. 

It  is  alleged  that  seven  certain  competitors  of 
appellant  filed  with  the  Commission  a  petition  based 
upon  the  publication  of  said  report,  foreword,  and 
release.  On  such  petition,  the  Commission,  as  an 
incident  to  the  case,  Docket  No.  540,  directed  that 
appellant  be  served  with  a  copy  of  said  petition, 
and  that  on  the  8th  day  of  October,  1926,  appellant 
show  cause  why  the  following  order  should  not  be 
made  in  said  cause,  Docket :  ;  <  > 

f  It  Is  Ordered  that  the  order  of  the  Com¬ 
mission  dismissing  this  case  on  March  23, 
1926,  and  that  the  order  entered  by  the  Com¬ 
mission  on  July  7,  1926,  relating  to  the  re¬ 
opening  of  the  case  for  certain  purposes 
only,  be  and  the  same  are  hereby  vacated, 
set  aside  and  held  for  naught. 

|  It  Is  Further  Ordered  that  this  case  be 
and  the  same  is  hereby  reopened  for  the 
taking  of  additional  evidence  relative  to  the 

\ 
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issues  raised  by  the  pleadings  and  occurring* 
since  the  close  of  the  taking  of  evidence  on 
Mav  2,  1925. 

It  Is  Further  Ordered  that  evidence  be 
also  taken  concerning  the  publication  and 
circulation  by  the  respondent  of  copies  of  \ 
the  Report  Upon  the  Facts  filed  November  * 
10,  1925,  by  Trial  Examiner  Edward  M.  i 
Averill,  and  the  publication  and  circulation 
by  respondent  of  other  matters  relevant  to  j 
the  issues  involved  in  this  proceeding  down  l 
to  the  closing  of  the  taking  of  such  additional  / 
evidence  pursuant  to  this  order. 

Upon  a  careful  reading  of  the  entire  complaint  in 
this  case,  the  alleged  threat  by  the  Commission  to 
make  and  enter  such  order  is  the  sole  danger  alleged 
by  appellant,  the  only  irreparable  injury  against 
which  it  seeks  protection  in  its  complaint  for 
injunction. 

'  Appellant  alleges  that,  from  an  item  in  a  news¬ 
paper  and  from  the  decision  of  the  Commission 
as  announced  by  Commissioner  Hunt,  appellant 
“believes  that  the  proposed  order  recited  in  said 
Order  to  Show  Cause,  of  September  29,  1926,  is 
about  to  be  issued  and  served  upon  it,  and  that  the 
respondents,  herein  are  about  to  vacate,  set  aside 
and  hold  for  naught  the  prior  decisions  of  the  Fed¬ 
eral  Trade  Commission  on  March  23,  and  on  July 
7,  1926,  and  that  your  petitioner  (appellant)  is 

I  j  * ,  * 

threatened  with  certain  further  irregular,  improper 
and  unlawful  acts,”  etc. 

f)di  !fo‘i  {]■  * 

oil!  oJ  a ,  • 
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It  is  manifest  from  the  record  that  counsel  for 
the  Commission  in  charge  of  Docket  No.  540  was 
seeking  to  reach  supplemental  matters  as  incidental 
to  the  case,  Docket  No.  540.  Counsel  for  appel¬ 
lant  asserted  that  supplemental  matter — actsjsub- 
sequent  to  the  prior  trial  of  the  case — could  come 
before  the  Commission  only  by  the  issuance  of  a 
new  complaint. 

The  complaint  affirmatively  shows  that  the  Com¬ 
mission  sustained  the  contention  of  counsel  for 
appellant,  declined  to  issue  the  proposed  order  of 
September  29, 1926,  and  directed  the  Chief  Counsel 
to  prepare  a  complaint.  A  copy  of  the  decision 
announced  by  Commissioner  Hunt  is  Exhibit  15 
with  appellant’s  complaint.  It  is  found  at  pages 
167  to  169  of  the  transcript.  The  decision  of  the 
Commission,  omitting  preliminary  proceedings,  is 
in  these  words : 

The  Chairman  (Commissioner  Hunt). 
The  Chief  Counsel  will  be  instructed  to  pre¬ 
pare  a  complaint  in  compliance  with  the 
order. 

Now,  under  the  circumstances,  we  will 

'  1 1 1  *  i 

adjourn. 

i  non 

Thus  the  proposed  order  of  September  29,  1926, 
finally  went  out  of  the  case,  Docket  No.  540,  and  all 
proceedings  subsequent  to  the  order  of  July  7, 1926, 
setting  aside  the  order  of  dismissal,  ended  in  action 
by  the  Commission  sustaining  the  contention  of 
appellant.  The  case  then  stood,  and  now  stands, 
just  as  did  immediately  after  the  order  of  July 
7,  1926,  was  made,  with  no  motion  pending  and  no 
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probable  action  in  that  case,  aside  from  the  taking 
of  evidence  as  to  the  alleged  spurious  quotation 
from  the  book  “A  Collation  of  Cakes.”  That  fin¬ 
ished,  the  case  will  stand  for  reargument  on  the 
original  record  and  such  additional  evidence,  if 
any,  as  shall  be  introduced. 

The  original  complaint  for  a  writ  of  certiorari 
alleges  all  these  facts.  It  seeks  protection  against 
favorable  action  on  the  petition  already  rejected 
and  against  action  threatened  in  pursuance  thereof, 
and  against  releases  to  the  press  of  parts  or  all  of 
the  contents  of  said  “Docket” — a  public  record. 

The  exact  question  under  consideration  arises  in 
the  complaint  as  it  now  is,  which  consists  of  the 
original  complaint  already  discussed,  and  the 
“Amendment  and  Supplement”  thereto  at  pages 
200  to  205  of  the  transcript. 

The  allegations  of  this  pleading  add  nothing  to 
the  complaint  further  than  to  make  it  plain  that  the 
“irreparable  injury”  appellant  fears  grows  out  of 
threatened  issuance  of  the  proposed  order  of  Sep¬ 
tember  29, 1926,  against  which  the  Commission  had 
definitely  ruled. 

See  Paragraph  6  of  the  “Amendment  and  Sup¬ 
plement”  and  the  paragraphs  of  the  original  com¬ 
plaint  referred  to  therein.  (Record,  page  201.) 

u  <  >  i  1  •)  i, 

Analysis  of  prayers  of  the  complaint 

The  theory  and  scope  of  appellant’s  complaint 
for  injunction  in  this  case  are  further  fixed  by  its 
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dosing  sections  appearing  at  pages  203  to  205  of  the 
Record. 

The  prayer  of  the  complaint  is  conclusive  that  the 
statement  of  the  issues  hereinabove  made  is  ade¬ 
quate  and  accurate.  They  ask  that  appellant  be 
enjoined  from: 

(I)  Proceeding  or  attempting  to  proceed, 
directly  or  indirectly. 

(a)  To  assert  or  exercise  jurisdiction  over 
this  plaintiff  or  to  institute  or  continue  any 
proceeding  against  this  plaintiff  for  alleged 
unfair  methods  of  competition  except  iu  ac¬ 
cordance  with  the  provisions  of  Section  5 
of  the  Federal  Trade  Commission  Act  and 
the  rules  of  procedure  of  the  Federal  Trade 
Commission. 

This  probably  means  by  the  issuance  of  a  new 
complaint,  which  the  Commission  had  already  an¬ 
nounced  its  decision  to  do.  Its  purpose  is  not  ma¬ 
terial,  since  it  is  settled  law  that  such  a  decree  would 
be  a  nullity.  Swift  <£•  Co.  v.  U .  S.,  196  U.  S.  375 
(396). 

(b)  To  announce,  assert,  and  publish 
through  statements  or  releases  to  the  press  or 
otherwise  any  charges  or  charge  in  said  cause 
Docket  540  which  may  be  calculated  to  injure 
or  tend  to  injure  the  plaintiff’s  trade,  repu¬ 
tation,  or  good  will  or  interfere  or  affect  in 
any  way  its  business,  unless  such  announce¬ 
ments,  assertions,  or  publications  contain 
also  a  fair  statement  of  all  findings  and 
orders  in  respect  to  said  charge  or  charges 
theretofore  made  and  issued; 
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There  could  be  no  such  injunction. 

Every  complaint  issued  and  all  subsequent  action 
by  the  Commission  are  parts  of  the  Docket  and  open 
at  all  times  to  all  persons.  The  action  taken  by  the 
Commission  in  a  case  is  recorded  in  the  Docket. 
Any  statement  which  is  given  to  the  press  is  as  com¬ 
plete  as  it  can  be  made,  and  the  press  uses  any 
part  or  parts  it  will,  just  as  it  does  with  the  pro¬ 
ceedings  of  this  court.  The  Commission  may  not 
say  to  the  press,  “All  or  none.” 

(II)  Proceeding  or  attempting  to  proceed 
directly  or  indirectly  in  the  cause  known  and 
designated  in  the  records  of  the  Federal  Trade 
Commission  as  In  the  Matter  of  Royal  Bak¬ 
ing  Powder  Company,  Docket  540 — 

(a)  To  vacate  or  set  aside  the  Order  of 
Dismissal  heretofore  entered  by  the  defend¬ 
ants  in  said  cause,  Docket  540,  on  the  23rd 
day  of  March  1926 ; 

(The  complaint  shows  that  the  Commission  did 
that  on  July  7,  1926.  (Record,  page  140.)  The 
original  complaint  in  this  case  was  filed  August  4, 
1927.) 

(b)  To  attempt  to  reopen  said  cause  for 
further  hearing  order,  or  to  hold  any  further 
hearings,  or  to  issue  any  further  order. 

(The  complaint  affirmatively  shows  that  the  order 
of  reopening  was  made  July  7, 1926,  that  a  “further 
hearing  order”  has  been  asked  for  and  denied,  and 
that  no  request  for  “a  further  hearing  order”  is. 
pending.) 


22 


(c)  To  assert,  announce,  suggest,  or  pub¬ 
lish  through  statements  or  releases  to  the 
press  or  otherwise  that  the  said  cause  Docket 
540  is  still  pending  and  undetermined  before 
/  the  Federal  Trade  Commission: 

The  Commission  is  shown  to  have  made  an  order 
setting  aside  the  dismissal  of  Docket  No.  540,  and 
reopening  it  to  take  a  certain  additional  item  of 
evidence.  The  Commission  by  its  order  has  made 
the  only  assertion  it  can  that  the  case  is  still  pending. 
The  declaration  is  a  public  record.  There  can  be  no 
basis  for  this  proposed  paragraph. 

V  (d)  To  assert,  announce,  suggest,  or  pub¬ 

lish  through  statements  or  releases  to  the 
press  or  otherwise,  that  the  acts  of  the  plain¬ 
tiff  in  publishing  and  circulating  true  and 
accurate  copies  of  the  Trial  Examiner’s  Re¬ 
port  Upon  the  Facts  in  said  cause  Docket 
540,  or  true  and  accurate  copies  of  orders  is¬ 
sued  bv  the  Federal  Trade  Commission  in 
said  cause  Docket  540  are  unlawful,  im¬ 
proper,  or  are  being  made  the  basis  of  fur¬ 
ther  proceedings  against  this  plaintiff  in  said 
cause,  Docket  540. 

The  complaint  herein  shows  that  the  Commission 
had  announced  its  decision  to  file  a  new  complaint 
based  on  these  matters.  On  the  7  th  day  of  March, 
1928,  the  Commission  issued  a  complaint  based  on 
the  matters  embraced  in  this  paragraph.  It  has 
been  served  and  is  pending.  Counsel  for  appellant 
in  this  case  are  counsel  for  appellant  in  that  case. 
The  complaint  is  a  public  record,  and  no  further 
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action  by  the  Commission  is  required  to  release  it, 
all  of  it,  or  parts  of  it  to  the  press  and  to  all  persons. 
The  only  provision  of  this  paragraph  that  is  not 
meaningless  is  directed  against  the  new  complaint, 
Docket  No.  1499.  There  is  no  conceivable  basis  for 
such  a  decree. 

(e)  To  prevent  the  plaintiff  from  making 
reference  to  the  presence  or  absence  of  alum 
in  its  own  product  or  in  products  of  its  com¬ 
petitors,  or  from  using  in  description  of  its 
own  baking  powder  the  advertising  slogan 
“ Contains  no  alum — leaves  no  bitter  taste.” 

None  of  jjbpjMttgg  is  within  the  issues  inAke 
ease*  Docket  No.  540.  None  ever  was.  This  court 
will  not  enjoin  the  Commission  from  making  an 

order  entirely  without  the  issues  in  Docket  No.  540. 

■  ■  *"  ....  •  .  •-  * 

and  which  it  can  have  no  purpose  to  issue.  The 
order  of  July  7,  1926,  finally  adjudged  that  the 
“ slogan”  referred  to  is  not  an  unfair  method  of 
competition.  This  suggested  paragraph  of  injunc¬ 
tion  simply  passes  all  understanding. 

Appellant  asks  that  the  permanent  injunction 
be  in  the  terms  above  quoted.  The  complaint  herein 
definitely  points  out  the  specific  threatened  danger, 
and  affirmatively  shows  that  such  danger  no  longer 
exists.  It  all  ended  with  the  decision  of  the  Com¬ 
mission  on  October  8,  1926.'  (Record,  page  169.) 

If  the  decision  of  October  8, 1926,  had  been  with¬ 
held  until  after  this  case  was  begun,  this  case  would 
have  become  “moot”  upon  its  announcement  there- 
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after.  When  the  new  complaint  was  filed  in  pur¬ 
suance  of  said  decision  of  October  8,  1926,  that 
status  would  have  been  more  conclusively  fixed. 
If  then  Counsel  for  appellees  were  to  make  a  state¬ 
ment  of  these  facts  in  this  brief,  and  Counsel  for 
appellant  were  to  confirm  them,  the  court,  upon 
such  statements,  would  declare  the  case  “moot” 
and  dismiss  this  appeal. 

Backs ,  etc.,  v.  American  Federation  of 
Labor,  219,  U.  S.  581.  ► 

The  complaint  herein  shows  the  order  of  the  Com¬ 
mission  for  a  new  complaint.  Counsel  hereby  assert 
the  issuance  and  pendency  of  the  new  complaint,  in 
pursuance  of  such  order.  Counsel  for  appellant 
will,  in  their  brief  or  in  oral  argument,  confirm 
such  statement. 

This  case  did  not  become  moot.  It  was  moot  from 
the  beginning.  No  statement  of  counsel  is  required 
to  show  it  moot.  The  complaint  affirmatively  shows 
that,  before  the  complaint  herein  was  filed,  the 
alleged  menace  of  the  proposed  order  based  on  sup¬ 
plemental  facts  had  been  by  the  Commission  defi¬ 
nitely  and  finally  removed  from  Docket  No.  540. 
The  reason  for  declaring  this  case  moot,  and  dis¬ 
missing  this  appeal,  is  just  that  much  stronger  than 
the  reason  that  prevailed  in  the  case  above  cited. 

Counsel  again  therefore  assert  that  its  statement 
at  the  inception  of  this  brief  (supra,  pp.  2-3)  con¬ 
tains  all  the  facts  relevant  and  material  to  this  case. 

t  wa  sdf 

.061  .q 
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ARGUMENT 

I 

In  transferring  the  case  from  the  law  side  to  the  equity 
side  of  the  court,  Chief  Justice  McCoy  did  not  pass 
upon  the  sufficiency  of  the  complaint  as  a  bill  in  equity 

It  is  gravely  asserted  that  Chief  Justice  McCoy, 
in  transferring  this  case  from  the  law  side  of  the 
court  to  the  equity  side  conclusively  adjudged  that 
appellants’  complaint  herein  states  a  good  cause 
of  action  in  equity  for  a  decree  of  injunction. 

That  question  was  never  submitted  to  the  Chief 
Justice.  The  original  complaint  was  the  only 
pleading  pending.  The  motion  to  quash  the  writ 
of  certiorari  issued  on  such  original  complaint  pre¬ 
sented  the  only  question  ever  submitted  to  the  Chief 
Justice.  By  their  motion,  appellees  asserted  that, 
under  the  case  made  by  the  complaint,  the  Court 
had  no  jurisdiction  to  issue  a  writ  of  certiorari  to 
the  Federal  Trade  Commission,  an  administrative 
tribunal,  exercising  only  administrative  functions 
and  having  no  judicial  powers.  (Rec.  p.  173.) 

This  is  the  only  question  decided  by  the  Chief 
Justice.  A  demurrer  to  the  complaint  had  been 
filed  and  argued.  He  expressly  withheld  a  decision 
upon  that.  Aside  from  want  of  jurisdiction  in  the 
court  to  issue  a  writ  of  certiorari,  the  court  did  not 
consider  the  sufficiency  of  the  allegations  of  the 
complaint  as  a  complaint  at  law  or  in  equity.  He 
expressly  withheld  any  expression  of  opinion  as  to 
the  sufficiency  of  the  complaint  in  equity.  (Rec. 
p.  199.) 
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Having  decided  that  the  court  was  without  juris¬ 
diction  to  issue  a  write  of  certiorari,  and  expressly 
basing  his  action  upon  the  prayer  of  the  complaint 
asking  a  transfer  to  the  equity  side  of  the  court, 
“if  it  shall  appear  that  this  petition  should  have 
been  brought  in  Equity”  (Rec.  p.  42),  Justice  Mc¬ 
Coy,  expressly  refraining  from  any  expression  of 
opinion  as  to  the  sufficiency  of  the  complaint,  re¬ 
ferring  to  appellants’  transfer  to  Equity,  said: 

If  the  petitioner  nowT  elects  to  have  the 
cause  so  transferred  an  order  to  that  effect 
will  be  made.  (Rec.  p.  199.) 

At  a  later  dav  the  record  shows  that  the  motion 
to  quash  such  writ  was  granted,  and  the  writ  was 
quashed.  The  order  continued  by  showing  that, 
under  Law  Rule  63,  “ and  in  accordance  with  the 
prayer  in  the  petition  heretofore  filed  herein/9 
the  petition  was  transferred  to  the  Equity  Term  of 
the  Court.  The  demurrer  was  transferred  with  the 
complaint  “without  decision  thereon.”  (Rec.  p. 
199.) 

The  sufficiency  of  the  complaint  “as  a  complaint 
for  relief  by  injunction”  was  not  involved  in  a 
transfer  under  Law  Rule  63.  It  applies  equally 
to  good  and  bad  complaints  in  equity.  The  proper 
side  of  the  court  is  determined,  not  by  the  suffi¬ 
ciency  of  a  complaint,  but  by  the  “general  scope  and 
nature  of  the  case  made  by  the  bill.” 

Pneumatic,  etc.,  v.  Maple  Flake,  etc.,  24  F. 
(2d)  602  (602). 

Wright  v.  Barnard  (D.  C.)  233  Fed.  329- 
(331).  ‘lit  to 
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The  Chief  Justice  carefully  limited  his  decision 
on  the  motion  to  quash  to  the  one  question.  He  ex¬ 
pressly  gave  appellant  the  option  of  transfer  upon 
its  prayer  therefor.  The  prayer  for  transfer  was 
expressly  made  in  appellant’s  petition.  The  ques- 

tion  of  sufficiency  was  expressly  left  undecided. 

. 

(Kec.  p.  199.)  Justice  Hoehling  took  this  view  of 

j  i  ij  - 

the  matter. 


L.  . 


Such  order  of  transfer  simply  could  not  adjudi¬ 
cate  the  sufficiency  of  an  amended  complaint  there¬ 
after  to  be  filed  on  the  equity  side  of  the  court.  It 
expressly  did  not  decide  the  sufficiency  of  the 
original  complaint  in  law  or  equity. 

In  a  portion  of  his  memorandum,  the  Chief 
Justice  expressed  a  strictly  unofficial  opinion  upon 
a  question  not  involved  in  the  decision  that  the 
record  required  him  to  make,  to  which  expression 
the  Chief  Justice  afterwards  referred  from  the 
bench  as  “ obiter  dictum.”  No  attempt  was  made 
to  “ decide”  the  question  that  was  thus  referred  to 
in  passing.  The  Chief  Justice  decided  that  the 
court  was  without  jurisdiction  to  issue  an  order  at 
all,  and  could  not  therefore,  decide  the  merits  of  the 
case. 

Of  course,  if  the  court  was  not  empowered  ■« 
to  grant  this  relief,  whatever  the  merits 
might  be,  it  could  not  decide  what  the  merits 
were.  Murray  v.  Pocatello ,  226  U.  S.  318 
(324).  — > 

If  the  order  were  a  judgment  as  to  the  sufficiency 
of  the  then  pending  complaint,  if  it  were  upon  a 

12892—28 - 3 
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question  on  which  the  court  had  power  judicially  to 
pass,  and  were  valid  and  binding  (and  it  was  none 
of  these),  it  would  detract  nothing  from  the  power 
of  the  court  thereafter  to  follow  its  judgment  in 
ruling  on  the  motion  to  dismiss  an  amended  and 
supplemental  complaint  thereafter  filed.  More  than 
that,  if  no  amended  and  supplemental  complaint 
had  been  filed,  the  court  had  continuing  and  unlim¬ 
ited  power  at  any  time  up  to  final  judgment  to  re¬ 
view,  revise,  modify,  avocate,  or  reverse  the  decision 
of  the  Chief  Justice.  The  order  was  strictly  inter¬ 
locutors.  It  did  not  become  “the  law  of  the  case.” 

w 

It  was  not  res  ad  judicata.  Bassick,  etc.,  v.  Larkin, 
23  F.  (2d)  92  (93). 

The  court  retained  at  all  times  up  to  final  judg¬ 
ment  the  power  to  change  it. 

American,  Ac.,  v.  Wadsworth,  290  Fed. 

195  (196). 

Simmons  Co.  v.  Grier  Bros.  Co.,  258  U.  S. 

82  (88). 

Blythe  v.  Hinckley ,  84  Fed.  228  (239). 

23  Cyc.  p.  905  d. 

From  no  conceivable  point  of  view  does  the  con¬ 
tention  of  appellant  have  even  the  semblance  of 
merit. 

The  appellees  exception  to  the  order  of  transfer 
(Ree.  p.  200)  wTas  based  upon  its  contention  that  the 
Federal  Trade  Commission  Act  deprived  the 
Supreme  Court  of  the  District  of  Columbia, 
whether  sitting  as  a  law  court  or  as  a  court  of 
equity,  of  jurisdiction  to  review  or  set  aside  order 
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of  the  Commission  made  under  Section  5  of  the  Act. 
It  was  not  based  upon  any  contention  that  the  peti¬ 
tion  for  writ  of  certiorari  did  not  state  a  cause  of 
action  in  equity. 

While  counsel  are  of  opinion  that  the  soundness 
of  the  action  of  Chief  Justice  McCoy  in  quashing 
the  Writ  of  Certiorari  is  not  before  the  court,  the 
last  section  of  this  brief  is  devoted  to  that  subject. 

II 

ilOfrfj . * 

There  is  but  one  question  presented  by  this  appeal.,  i.  e., 
should  the  decree  of  the  equity  court  dismissing  the 
bill  be  affirmed? 

Appellant,  at  pages  14  to  17,  both  inclusive,  sets 
out  26  assignments  of  error.  Ordinarily  26  assign¬ 
ments  of  error  would  indicate  many  adverse  rul¬ 
ings  by  the  trial  court. 

In  order  to  present  any  decision  of  the  trial  court 
for  review  in  this  court,  the  record  must  show  a 
ruling  by  the  trial  court. 

In  this  case  the  court  has  decided  but  three  ques¬ 
tions  and  there  were  but  three  possible  objections 
to  the  court ’s  rulings,  to  wit : 

1.  The  court  sustained  appellees’  motion 
to  quash  a  certain  peremptory  writ  of  certio¬ 
rari  issued  by  the  court,  without  notice  to 
appellees  or  other  process,  when  the  original 
pleading  in  this  case  was  filed.  (Rec.  pages 

‘  199  and  200.) 

2.  The  court,  upon  petition  of  appellant, 
made  an  order  transferring  appellant’s  peti¬ 
tion,  which  had  been  filed  as  an  action  of  law, 
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to  the  equity  side  of  the  court.  To  this  order 
appellant,  probably  in  a  spirit  of  levity, 
noted  certain  words  in  the  form  of  an  ex¬ 
ception.  (Rec.  p.  200.)  Attention  will  later 
be  called  to  the  fact  that  appellant  had  no 
power  to  except  to  action  of  the  court  in 
granting  appellant’s  own  petition.  The  pre¬ 
tended  exception  is  clearly  a  nugatory  thing. 
It  is  no  exception  and  can  not  be  the  basis 
of  an  assignment  of  error. 

3.  Appellant,  after  transfer,  filed  an 
amended  and  supplemented  complaint. 
(Record  pages  200-5.)  The  court  sustained 
appellees’  motion  to  dismiss  such  complaint. 
(Record  page  215.) 

These  are  the  three  rulings  shown  by  the  record. 
It  will  be  found  that  but  one  of  them  can  be  used  as 
the  basis  of  an  assignment  of  error.  Objection  to 
the  first  ruling  was  doubly  waived.  Appellant  had 
no  standing  to  object  to  the  second  ruling.  His 
pretended  exception  was  nugatory. 

The  exception  to  the  quashing  of  the  writ  of  cer¬ 
tiorari  was  waived 

The  motion  to  quash  presented  but  one  question. 
The  rulings  of  the  court  decided  but  one  question. 
The  motion  to  quash  rested  upon  the  contention  that 
in  the  case  made  by  appellant’s  petition,  the  court 

had  no  jurisdiction  to  issue  a  peremptory  writ,  or 

* 

other  writ  of  certiorari  against  the  Federal  ‘Trade 
Commission.  The  court  so  held  and  sustained  the 
motion.  The  court  limited  the  decision  to  that 
single  question.  A  demurrer  to  the  petition  had 
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been  filed  and  argued.  The  court  expressly  with¬ 
held  a  ruling  on  the  demurrer,  and  expressly  gave 
appellant  the  option  to  stand  upon  his  complaint 
as  an  action  at  law  or  to  have  the  petition  and  case 
transferred  to  the  equity  side  of  the  court  as  a  pro¬ 
ceeding  in  equity,  with  the  question  of  the  suffici¬ 
ency  of  the  complaint,  in  law  or  in  equity,  unde¬ 
cided.  (Rec.  p.  199.) 

Appellant  elected  to  stand  on  its  petition  for 
transfer  instead  of  its  exception  to  the  ruling 
quashing  the  writ  of  certiorari,  and  the  case  was 
transferred.  (Rec.  p.  199.) 

To  ask  for  a  transfer  of  the  case  to  the  equity 
side  of  the  court  was  an  abandonment  of  the  peti¬ 
tion  as  an  action  at  law  and  by  necessary  implica¬ 
tion  an  abandonment  of  the  petition  for  a  writ  of 
certiorari  incident  thereto. 

The  transfer  upon  appellant’s  petition  was  a 
decision  of  which  appellant  has  no  right  to  com¬ 
plain,  which  appellant  has  no  standing  to  assail  by 
an  assignment  of  error. 

If  the  action  of  the  court  were  erroneous,  being 
taken  expressly  by  appellant’s  invitation,  appellant 
may  not  now  challenge  its  correctness.  Shields  v. 
U.  S .,  17  Fed.  (2nd)  66,  69.  Board  of  Commis¬ 
sioners,  etc.  v.  Scott,  19  Ind.  app.  227 ;  49  N.  E.  395 
(396-7),  and  cases  cited.  Indianapolis,  etc.  v. 
Sands,  133  Ind.  433;  32  N.  E.  722  (723).  In  the 
case  of  Board,  etc.  v.  Scott,  supra,  the  court  said : 

A  party  can  not,  by  request  or  by  his  con¬ 
sent,  induce  the  court  to  make  a  ruling  or 
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enter  a  judgment,  which  is  erroneous,  and 
then  immediately  challenge  it  as  erroneous, 
and  procure  a  reversal  on  account  of  a 
ruling,  or  an  act  done  at  his  instance  or  with 
his  consent  (page  397). 

Consent  to  an  order  is  per  se  a  waiver  of  errors, 
and,  if  the  court  had  jurisdiction  to  make  the  order, 
it  will  be  affirmed.  Counsel  have  power  to  bind 
clients.  The  Supreme  Court  takes  the  case  as  it 
comes  to  the  court  on  the  record.  Pacific  R.  R .  v. 
Ketchum,  101  U.  S.  289  (295  and  6) ;  Nashville,  etc. 
v.  U .  S.,  113  U.  S.  261  (266) ;  Harding  v.  Harding, 
198  U.  S.  317  (335). 

Having  invited  the  order,  the  order  as  against 

appellant  has  the  status  of  an  order  by  appellant’s 

consent,  and  appellant  may  not  question  the  cor- 

* 

rectness  of  such  order.  McGowan  v.  Parish,  237 

Vu.  S.  285  (295). 

As  against  appellant,  therefore,  the  order  to  trans¬ 
fer  was  a  waiver  of  all  jurisdictional  questions,  in¬ 
cluding  the  contention  that  the  case  is  properly  a 
case  at  law — a  petition  for  a  writ  of  certiorari.  Mc¬ 
Gowan  v.  Parish,  237  U.  S.  286  (295),  supra. 

This  action  was  a  clear  waiver  of  appellant’s  right 
to  object  to  the  court’s  ruling  on  the  motion  to  quash 
the  writ  of  certiorari.  An  irrevocable  abandon¬ 
ment  of  the  petition  necessarily  carried  with  it  an 
abandonment  of  the  writ  issued  thereunder  and  of 
the  right  to  a  writ  of  error  to  review  the  decision. 

Had  there  been  no  transfer  the  record  would  still 
have  shown  a  waiver  of  the  exception  to  the  ruling 


of  the  court  in  quashing  the  writ.  The  decision  of 
the  court  was  that  upon  the  case  presented  by  the 
petition  the  court  had  no  jurisdiction  to  issue  the 
writ  assailed  by  the  motion.  Appellant  had  a  right  \ 
to  stand  on  its  exception  and^sk^fEeTudgment  of  li 

I  I  n  Hill  . . .  mrfc.MBWiWM'1  ~~  -  --V-  ■■  €3, 

this  court  Appellant  did  not,  however,  stand  on  'i 

its  exception.  It,  after  the  transfer,  filed  an 
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amended  and  supplemental  petition  as  a  bill  in  .  \ 
equity. 

The  instant  case  thereafter  rested  and  rests  solely 
in  such  complaint,  amendment,  and  supplement 
thereto  as  a  bill  for  injunction. 

The  filing  of  such  amended  and  supplemental 
complaint  waived  appellant’s  exception  to  the  rul¬ 
ing  of  the  court  quashing  the  writ  based  on  the 
original  complaint.  2  Cyc.  p.  645 ;  3  Corpus 
J uris,  section  718,  page  795 ;  Northern  Pacific  R.  Co. 
v.  Murray ,  87  Fed.  648  (652). 

There  is  another  entirely  sufficient  reason  why 
appellant  may  not  on  this  appeal  assign  any  error 
in  relation  to  its  original  complaint  at  law  and  the 
writ  based  thereon. 

It  is  the  rule  commonly  referred  to  as  the  Elec¬ 
tion  of  Remedies . 

Appellant  had  a  right  to  bring  its  action  at  law 
and  did  so.  It  undertook,  by  its  prayer  for  relief  in 
the  alternative,  to  preserve  its  right  to  elect  between 
law  and  equity,  after  it  had  the  benefit  of  the  judge’s 
ruling  on  motion  to  quash.  (Pp.  42  and  43.) 

The  court  sustained  the  motion  to  quash,  expressly 
withheld  its  ruling  on  the  demurrer  to  the  com- 
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plaint  in  order  to  give  appellant  the  benefit  of  its 
reserved  right  to  have  the  case  transferred  to  the 
equity  side  of  the  court.  (Rec.  p.  199.) 

The  appellant  had  a  right  to  stand  on  its  com¬ 
plaint.  It  then  elected  to  have  the  case  transferred 
to  the  equity  side  of  the  court.  On  its  petition  the 
transfer  was  made.  (Rec.  p.  199.)  By  leave  of  the 
court,  appellant  filed  its  amendment  and  supple¬ 
ment  to  the  petition  in  the  equity  side  of  the  court 
as  a  bill  for  an  injunction.  The  original  complaint 
was  at  law.  The  amended  complaint  seeks  equit¬ 
able  relief.  (Rec.  pp.  200,  205.)  This  was  such  an 
election  of  remedies  as,  not  only  waived  appellant’s 
exception  to  the  court’s  ruling  on  the  writ  but  it  was 
an  irrevocable  waiver  of  appellant’s  right  to  a  writ 
of  certiorari  if  anv  it  ever  had.  Issenhuth  v.  Kirk- 
patrick ,  258  Fed.  293  (295-6)  ;  Ginocchio  v.  Kockos 
et  ah,  18  F.  (2nd)  193  (196)  ;  Albert,  etc.,  v.  Ioiva, 
etc.,  21  F.  (2nd)  515  (518  et  seq.). 

In  the  case  of  Albert,  etc.,  v.  Iowa,  etc.,  supra,  the 
court  held: 

(1)  That  in  a  case  in  which  a  plaintiff  has 
a  remedy  at  law  and  also  in  equity,  he  has  the 
option  to  pursue  either,  but  he  can  not  do 
both.  A  choice  of  one  remedy  is  an  abandon¬ 
ment  of  the  other  (page  519). 

He  can  not  pursue  both  of  his  remedies, 
and  an  election  to  pursue  one  is  a  waiver 
of  the  right  to  pursue  the  other  (page  519). 

Where  a  party  once  makes  his  election 
between  inconsistent  positions  he  is  there¬ 
to  noil 
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after  precluded  from  going  back  and  elect¬ 
ing  again  (page  519). 

The  rule  as  to  the  waiver  of  one  remedy  by  the 
choice  of  another  is  not  affected  by  Section  274a 
of  the  Judicial  Code.  Issenhuth  v.  Kirkpatrick, 
258  Fed.  293  (295-6),  supra. 

Where  a  demurrer  is  sustained  to  a  complaint 
and  the  pleader  files  an  amended  complaint,  he  is 
said  to  have  waived  his  exception  to  the  court’s 
ruling  by  his  election  to  amend  his  complaint  and 
proceed  thereon.  “It  was  open  to  him  to  have 
stood  upon  his  right  to  proceed  in  ejectment  or  to 
adopt  the  course  he  has  taken.  He  was  as  liberty 
to  take  one  of  two  roads,  but  not  both.” 

A  stipulation  against  such  waiver  is  nugatory. 
Northern  Pacific  R.  Co.  v.  Murray,  87  Fed.  648 
(652). 

The  exception  to  the  order  of  transfer  was  nuga¬ 
tory  from  the  beginning 

The  transfer  to  the  equity  side  of  the  court 
could  have  been  made  only  upon  the  initiative  and 
affirmative  action  of  appellant.  The  court  could 
not  compel  appellant  to  amend  its  complaint  so  as 
to  bring  a  suit  in  equity.  Appellant  had  the  right 
to  stand  on  its  complaint  at  law.  Procter  v.  Powel- 
son,  288  Fed.  299  (307). 

The  references  to  the  records  already  given,  and 
the  decided  cases  already  cited,  show  conclusively 
that  the  transfer  was  expressly  made  upon  the  peti¬ 
tion  of  appellant.  The  express  affirmative  lan- 
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guage  of  the  transcript  filed  by  appellant  is  conclu¬ 
sive  as  to  that.  Pacific  R.  R.  v.  Ketchum,  101  U.  S. 
289.  (296.) 

The  decisions  already  cited  show  that  appellant 
has  no  standing  to  except  to  a  decision,  right  or 
wrong,  which  appellant  invited  the  court  to  make 
and  which,  as  against  appellant,  has  all  the  irrevo¬ 
cable  force  of  an  order  by  consent.  The  pretended 
exception  was  nugatory.  It  saved  no  question. 
No  assignment  of  error  may  rest  upon  it. 

The  order  having  been  made  on  appellant ’s  invi¬ 
tation,  appellant,  with  leave  of  the  court,  filed  its 
amendment  to  the  bill  of  complaint  and  supplement 

thereto,  under  Law  Rule  63.  (Rec.  p.  200.) 

As  shown  in  the  case  last  cited,  none  of  this  was 
the  action  of  the  court.  It  was  not  done  under 
order  of  the  court.  The  court  had  no  power  to 
compel  it.  It  was  done  by  appellant  at  its  own 
option,  under  leave  of  the  court.  Cooperation  by 
appellant  would  have  waived  its  right  to  object. 
Independent  action  is  more  clearly  a  waiver. 

“A  party  can  not  be  heard  to  complain  in 
an  appellate  court  of  that  which  he  has  co¬ 
operated  in  doing  in  the  lower  court,  any 
more  than  he  may  properly  assign  as  error 
instructions  requested  by  himself.”  Evans 
v.  Schoonmaker,  2  Appeals,  D.  C.,  62  (71-2). 

But  one  ruling  remains 

This  leaves  but  one  ruling  that,  upon  the  record 
in  the  case,  is  presented  for  review  by  this  court — 
the  action  of  the  court  in  sustaining  appellee’s  mo- 
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tion  to  dismiss  the  amended  and  supplemental  com¬ 
plaint  for  injunction.  (Rec.  p.  215.) 

For  all  practical  purposes  the  26th  assignment  of 
error  presents  the  only  question  that  is,  upon  the 
record  herein,  reviewable  on  this  appeal.  It  cer¬ 
tainly  rests  upon  the  only  objection  to  the  action  of 
the  trial  court  available  to  appellant. 

The  courts  do  not  look  with  favor  upon  the  un¬ 
reasonable  multiplication  of  assignments  of  error. 

Buckeye,  etc.,  v.  Du  Pont,  etc.,  248  IT.  S. 

55  (64-5). 

Central  Vermont,  etc.,  v.  White,  238  U.  S. 

507  (509). 

Phillips  v.  Seymour,  91  U.  S.  648. 

Mitchell  v.  U.  S.,  23  F.  (2d)  260  (262). 

Sartain  et  al.  v.  U.  S.,  16  F.  (2d)  704  (705). 

Ill 

The  decree  dismissing  the  bill  of  complaint  should  be 

affirmed 

/ 

1.  Effect  of  section  5  of  the  Federal  Trade  Commission  Act  to 
deprive  the  court  of  jurisdiction 

Section  5  of  the  Trade  Commission  Act  declares 
unfair  methods  of  competition  in  interstate  com¬ 
merce  to  be  unlawful  and  authorizes  and  directs 
the  Commission  to  prevent  the  use  of  such  methods. 
The  section  prescribes  the  essentials  of  the  proce¬ 
dure  to  be  followed  by  the  Commission  in  carrying 
out  the  statutory  mandate  to  prevent  the  use  of 
unfair  methods  of  competition  and  defines  the  pro¬ 
cedure  by  which  errors  committed  by  the  Commis¬ 
sion  in  the  exercise  of  the  jurisdiction  conferred 
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upon  it  may  be  corrected,  viz,  by  petition  to  the 
proper  Circuit  Court  of  Appeals  to  review  the 
Commission’s  action,  the  Court  of  Appeals  of  the 
District  of  Columbia  being  a  Circuit  Court  of 
Appeals  within  the  meaning  of  said  Act.  Not  only 
does  the  statute  prescribe  the  procedure,  but  it 
makes  that  procedure  exclusive  by  declaring  that — 

The  jurisdiction  of  the  Circuit  Court  of 
Appeals  of  the  United  States  to  enforce,  set 
aside,  or  modify  orders  of  the  Commission 
shall  be  exclusive. 

The  complaint  herein  was  an  attempt  to  procure 
in  the  Supreme  Court  of  the  District  of  Columbia 
a  decree  to  affirm  and  enforce  an  alleged  “order  of 
the  Commission”;  although  the  statute  expressly 
declares  that  “the  jurisdiction  of  the  Circuit  Court 
of  Appeals  of  the  United  States  to  enforce,  set 
aside,  or  modify  orders  of  the  Commission  shall  be 
exclusive”  (Italics  not  in  statute).  Plaintiff  seeks 
a  decree  that  would  be  doubly  violative  of  the  exclu¬ 
sive  jurisdiction  provision  of  the  Federal  Trade 
Commission  Act.  It  not  only  seeks  a  decree  of  the 
Supreme  Court  of  the  District  of  Columbia  to 
“enforce”  an  order  of  the  Federal  Trade  Com¬ 
mission,  but,  as  a  necessary  incident  to  such  de¬ 
cree,  it  seeks  a  decree  of  that  court  to  “set  aside” 
another  order  of  the  Commission — a  decree  to  “set 
aside”  one  order  and  to  “enforce”  another.  A  Cir¬ 
cuit  Court  of  Appeals  can  “enforce,  set  aside,  or 
modify  an  order  of  the  Commission”  only  on  a 
petition  to  enforce  or  a  petition  to  vacate  an  order 
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to  cease  and  desist.  No  other  court  has  such  juris¬ 
diction  at  any  time,  in  any  case  or  on  any  ground. 

The  appellees  contend  that  the  procedure  pro¬ 
vided  by  the  statute  is  exclusive  and  that  errors  of 
the  Commission  in  the  performance  of  duties  im¬ 
posed  by  this  section  can  not  be  reviewed  or  cor¬ 
rected  by  certiorari  or  injunctive  process  of  the 
district  courts  of  the  United  States  nor  of  the 
Supreme  Court  of  the  District  of  Columbia. 

It  has  been  practically  the  universal  holding  of 
the  highest  courts  of  the  United  States  and  of  the 
various  States  that  where  a  special  statutory  juris¬ 
diction  has  been  created  and  by  the  same  act  a  pro¬ 
cedure  provided  for  correcting  errors  committed  in 
the  exercise  of  that  jurisdiction,  the  general  equity 
powers  of  the  courts  will  not  be  regarded  as  suffi¬ 
cient  to  overthrow  or  divert  the  procedure  from  the 
special  course  contemplated  by  the  statute. 

There  have  been  in  recent  years  a  great  many 
enactments  by  the  legislatures  of  the  various  States 
and  by  Congress  creating  commissions  or  boards 
for  the  purpose  of  regulating  commerce,  insurance, 
or  some  similar  subject  over  which  the  legislature 
or  Congress  has  regulatory  power.  There  are  in 
most  States  public-service  or  corporation  commis¬ 
sions  having  jurisdiction  to  fix  the  rates  of  quasi 
public  corporations,  to  prevent  unjust  discrimina¬ 
tion  in  such  rates  and  to  exercise  other  powers. 
There  are  also  tax  commissions  clothed  with  power 
to  fix  tax  assessments,  road  commissions  having 
power  to  lay  out  public  roads,  and  commissions  for 
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similar  purposes.  In  the  field  of  Federal  jurisdic¬ 
tion  the  Interstate  Commerce  Commission,  the  Ball 
Rent  Commission,  and  the  Federal  Trade  Commis¬ 
sion  are  the  most  conspicuous  examples. 

Repeated  attempts  have  been  made  to  restrain  by 
injunction  the  performance  of  some  duty  imposed 
upon  such  commission  by  the  statutes  creating  them, 
and  it  has  almost  invariably  been  held  that  the  pro¬ 
cedure  provided  by  the  statute  for  this  purpose  must 
be  resorted  to. 

The  decision  of  the  Supreme  Court  in  United 
States  v.  Illinois  Central  Bail  Co.  (244  U.  S.  82) 
and  of  this  Court  in  Pittsburgh  Railroad  Co.  v.  In¬ 
terstate  Commerce  Commission  (280  Fed.  1014) 
would  seem  to  be  sufficient  alone  to  determine  this 
case  in  favor  of  the  appellees.  In  the  first  of  these 
cases  certain  coal  companies  applied  to  the  Inter¬ 
state  Commerce  Commission  for  damages  for  fail¬ 
ure  of  certain  railroads  to  supply  coal  cars  on  de¬ 
mand.  The  railroad  companies  objected,  in  argu¬ 
ment  before  the  Commission,  to  its  jurisdiction  in 
the  premises  and  moved  to  dismiss  the  complaints. 
In  a  four  to  three  decision  the  Commission  held 
that  it  had  jurisdiction  and  assigned  the  cases  for 
the  taking  of  testimony.  The  railroad  company 
petitioned  the  District  Court  for  an  injunction, 
alleging  in  its  petition — 

that  the  hearing  would  be  proceeded  with 
unless  restrained,  that  the  railroad  company 
would  be  compelled  to  attend  such  hearing, 
would  be  put  to  great  expense  and  that  in 
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all  probability  an  order  of  reparation  would 
be  made;  that  the  railroad  company  would 
be  forced  to  defend  at  great  trouble  and  ex¬ 
pense  three  separate  and  several  suits  at  law 
based  on  such  awards,  all  of  which  would 
depend  upon  the  same  facts  and  principles 
of  law,  thereby  subjecting  the  railroad  com¬ 
pany  to  a  multiplicity  of  suits;  and  that  if 
reparation  should  be  awarded  it  would  be 
placed  at  great  disadvantage  in  defending 
suits  based  on  the  awards,  since  the  Commis¬ 
sion  ’s  finding  of  the  ultimate  facts  is  by  stat¬ 
ute  made  prima  facie  correct  and  no  oppor¬ 
tunity  is  given  for  a  judicial  review  of  the 
strength  and  competency  of  the  evidence 
upon  which  such  a  finding  rests  (p.  85). 

The  Government  moved  to  dismiss  the  bill,  the 
motion  was  denied  and  the  case  taken  ultimately  to 
the  Supreme  Court.  There  it  was  held  that  the 
bill  should  have  been  dismissed  for  want  of  equity. 
The  jurisdiction  of  the  Interstate  Commerce  Com¬ 
mission  had  been  squarely  raised  before  that  Com¬ 
mission  and  decided  by  it,  and  it  was  for  the  pur¬ 
pose  of  enjoining  the  Commission  from  proceeding 
in  a  case  where  it  was  without  jurisdiction  that  the 
suit  was  brought.  Manifestly,  the  Supreme  Court 
was  of  the  opinion  that  this  question  could  be  de¬ 
termined  in  a  proceeding  to  test  the  validity  of  a 
reparation  order  as  provided  by  the  statute  if  any 
such  order  should  ultimately  be  entered  by  the 
Commission. 

0  If.  !  1 

lit  JUfil 
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This  Court  in  Pittsburgh  Railroad  Company  v. 
Interstate  Commerce  Commission,  supra,  held  that 
the  Supreme  Court  of  the  District  of  Columbia,  sit¬ 
ting  as  a  court  of  equity,  was  without  jurisdiction 
to  enjoin  the  Interstate  Commerce  Commission 
from  proceeding  even  where  a  claim  that  the  statute 
was  unconstitutional  was  made. 

The  decision  of  the  United  States  Circuit  Court 
of  Appeals  for  the  Eighth  Circuit,  in  Minneapolis 
Chamber  of  Commerce  v.  Federal  Trade  Commis¬ 
sion  (280  Fed.  45),  and  the  decision  of  the  Supreme 
Court  of  the  District  of  Columbia  in  Butterick 
Company  v.  Federal  Trade  Commission  (in  Equity 
No.  38108),  decided  without  opinion,  clearly  hold 
that  the  jurisdiction  of  the  various  Circuit  Courts 
of  Appeals  to  review  action  by  the  Commission 
under  Section  5  of  the  Federal  Trade  Commission 
Act  is  exclusive.  The  decision  of  the  United  States 
District  Court  in  Hurst  v.  Federal  Trade  Commis¬ 
sion  (268  Fed.  874)  is  in  complete  accord  with  the 
opinion  cited  in  this  paragraph.  There  the  Court 
said: 

The  commission  is  given  full  power  and 
authority  to  investigate,  make  findings  of 
fact,  and  render  the  judgment  and  order  in 
relation  thereto,  and  before  the  same  is  car¬ 
ried  into  effect,  the  judgment  of  the  Circuit 
Court  of  Appeals,  the  second  highest  court 
under  the  government,  is  to  be  sought  by  the 
commission  to  enforce  its  order,  and  any 
party  required  by  such  order  to  cease  and 
desist  from  using  such  method  of  competi- 
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tion  may  obtain  a  review  of  such  order  in  the 
Circuit  Court  of  Appeals,  by  filing  its  written 
petition  praying  therefor.  The  action  of  the 
Circuit  Court  of  Appeals  is  final,  save  that 
when  its  interposition  is  sought  by  the  com¬ 
mission,  certiorari  lies  from  its  decision  to 
the  Supreme  Court  of  the  U nited  States.  The 
jurisdiction  of  the  Circuit  Court  of  Appeals 
to  enforce,  set  aside,  or  modify  orders  of  the 
commission,  is  exclusive.  In  all  of  the  pro¬ 
ceedings,  whether  before  the  Commission  or 
the  court,  the  amplest  provision  is  made  for 
notice  to  and  full  hearing  of  all  parties  in¬ 
terested,  and  for  this  court,  for  any  of  the 
reasons  urged,  to  anticipate  by  injunction 
the  action  of  the  commission,  and  the  judg¬ 
ment  of  the  court  charged  under  the  law 
with  the  review  thereof,  would  be  clearly  an 
usurpation  of  authority. 

The  recent  decision  of  the  Supreme  Court  of 
the  United  States  in  Federal  Trade  Commission  v. 
Claire  Furnace  Company  (274  U.  S.  160)  is  in  point 
here.  There  the  Commission  had  under  authority  of 
Section  6  of  the  Act  required  certain  steel  companies 
to  file  monthly  reports  with  the  Commission  showing 
stocks  on  hand,  production,  prices,  costs  of  produc¬ 
tion,  and  profits  in  their  business.  Section  10  of 
the  Statute  provides  that  if  any  corporation  fail 
to  file  any  required  report  and  such  failure  continue 
for  a  period  of  thirty  days  after  notice  of  default, 
the  corporation  shall  be  subject  to  a  fine  of  $100 
per  day.  Section  9  of  the  Act  also  provides  that 
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the  Attorney  General,  at  the  request  of  the  Com¬ 
mission,  may  apply  to  any  District  Court  of  thei 
United  States  for  a  writ  of  mandamus  to  compel 
the  filing  of  such  reports.  The  companies  failing 
to  file  the  reports,  the  Commission  instituted  twq 
suits  in  mandamus  to  compel  certain  of  the  com¬ 
panies  to  comply  with  its  order.  The  companies 
promptly  joined  in  a  suit  in  this  court  praying  for 
an  injunction  to  restrain  the  Commission  from  pro¬ 
curing  any  action  or  taking  any  steps  to  compel  the 
filing  of  the  reports.  No  question  was  raised  in; 
this  court  respecting  the  jurisdiction,  and  the  case 
was  decided  on  other  questions.  On  appeal  the 
Supreme  Court  of  the  United  States  held  that  a 
court  of  equity  was  without  jurisdiction  to  issue 
the  injunction,  saying: 


There  wras  nothing  which  the  Commission 
could  have  done  to  secure  enforcement  of  the' 
challenged  orders  except  to  request  the  Atr 
tomev  General  to  institute  proceedings  for 
a  mandamus  or  supply  him  with  the  neces¬ 
sary  facts  for  an  action  to  enforce  the  in- 
curred  forfeitures.  If,  exercising  his  dis¬ 
cretion,  he  had  instituted  either  proceeding 
the  defendant  therein  would  have  been  fully 
heard  and  could  have  adequately  and  effec¬ 
tively  presented  every  ground  of  objection 
sought  to  be  presented  now.  Consequently, 
the  trial  court  should  have  refused  to  enter¬ 
tain  the  bill  in  equity  for  an  injunction. 

*  *  *  *  #//lnn 

The  bill  should  have  been  dismissed  for 
want  of  equity.  tail 7 
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The  statutory  remedy  provided  by  Section  5  of 
the  Trade  Commission  Act  for  correcting  errors  of 
the  Commission  in  the  exercise  of  the  jurisdiction 
conferred  by  that  section  is  certainly  as  efficacious 
as  that  provided  for  resisting  the  filing  of  reports, 
and,  as  already  shown,  has  frequently  been  held  to 
be  exclusive.  There  was  no  jurisdiction  in  the  court 
to  restrain  the  proceedings  in  this  case. 

Decisions  of  the  highest  courts  of  the  States  and 
of  the  courts  of  the  United  States  respecting  the 
power  of  the  courts  to  enjoin  public  utilities  and 
other  commissions,  tax  boards,  and  similar  bodies, 
where  a  statutory  remedy  for  reviewing  their 
action  is  provided,  are  in  principle  in  accord  with 
the  decisions  of  the  Supreme  Court  in  the  cases 
cited  above.  In  City  of  Chicago  v.  O’Connel,  116 
Northeastern  210  (Supreme  Court  of  Ill.  1917),  it 
was  held  that  an  injunction  would  not  lie  to  restrain 
the  enforcement  of  an  order  of  the  Public  Utilities 
Commission,  since  the  statute  provided  that  the 
legality  of  the  order  should  be  tested  by  appeal. 
The  petitioners  in  that  case  contended  that  the 
Commission’s  order  and  the  Public  Utilities  Act 
deprived  the  railway  companies  and  the  city  of 
property  without  due  process  of  law,  took  the  prop¬ 
erties  of  the  railway  company  and  the  city  without 
just  compensation,  and  impaired  the  obligations  of 
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contracts  theretofore  made  between  the  city  and  the 
railway  companies,  in  violation  of  the  State  and 
Federal  constitutions.  It  was  further  contended 
that  the  order  was  void  because  unreasonable  in  its 
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terms.  The  Court  held  the  Act  constitutional. 
Proceeding  to  the  further  consideration  of  the  case, 
the  Court  said:  tl  L 

Appellees  contend  that  the  order  is  unrea¬ 
sonable  and  that  the  Commission  should 
therefore  be  enjoined  from  enforcing  it. 
The  question  of  the  reasonableness  of  the 
order  can  not  be  determined  in  this  proceed¬ 
ing.  The  Public  Utilities  Act  provides  for 
hearing  before  the  Commission  upon  that 
question,  at  which  the  person  or  corporation 
complained  of  is  entitled  to  be  heard  and  to 
introduce  evidence,  and  if  such  person  or 
corporation  desires  to  contest  the  reasonable¬ 
ness  of  the  order  made  bv  the  Commission 
after  such  hearing,  he  or  it  is  by  the  Act  al¬ 
lowed  an  appeal  to  the  Circuit  Court  of  San¬ 
gamon  County  and  a  further  appeal  to  this 
Court.  The  Statutory  method  of  reviewing 
the  reasonableness  of  the  orders  of  the  Com¬ 
mission  is  exclusive. 

See  also  Insurance  Company  of  North  America 
v.  Welch,  Ins.  Commissioner,  et  ah,  154  Pacific  48 
(Supreme  Court  of  Oklahoma,  1915)  ;  McDermott 
et  ah  v.  Board,  165  N.  W.  685;  Indiana  Mfg.  Co.  v. 
Koehne,  188  U.  S.  681. 

It  is  held  also  that  a  statute  that  requires  the  Gov¬ 
ernment  to  proceed  in  court  against  a  party  gives 
to  such  party  a  full  and  adequate  remedy  at  law, 
which  is  exclusive,  and  bars  the  right  to  maintain 
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a  suit  for  injunction.  In  Thompson  v.  Schwaebe, 
Collector,  etc.  (22  Fed.  (2d),  518,  519-20),  the  court 
declared  the  statutory  remedy  to  be  adequate  and 


complete,  and,  therefore,  exclusive  of  all  other  reme¬ 
dies,  including  the  remedy  by  injunction.  The  lan¬ 
guage  of  the  court  is  as  follows : 

This  remedy  would  seem  to  be  full,  com¬ 
plete,  and  adequate.  True,  the  claimant  is 
not  given  a  right  of  action  in  his  own  name ; 
but  this  in  no  wise  detracts  from  the  ade¬ 
quacy  of  the  legal  remedy.  He  is  given  the 
right  to  compel  the  government  to  institute 
proceedings  in  which  his  rights  may  be  fully 
heard  and  determined,  and  it  is  entirely 
immaterial  whether  he  appears  in  court  as  a 
plaintiff  in  an  action  at  law,  or  as  a  claimant 
in  a  proceeding  at  law  to  declare  a  forfeiture. 
The  very  object  of  the  statute  would  seem  to 
be  to  give  parties  claiming  the  seized  prop¬ 
erty  a  right  to  have  their  claims  determined 
in  a  court  of  law,  instead  of  compelling  them 
to  resort  to  other  proceedings,  or  to  invoke 
some  other  remedv. 

In  a  case  in  which  the  Act  which  a  public  tribunal 
is  administering  is  not  adjudged  to  be  invalid,  there 
is  no  remedy  by  injunction  against  alleged  mis¬ 
construction  of  the  Act  or  maladministration  there¬ 
of.  Wilson  v.  Lambert,  168  U.  S.  611  (617). 

The  questions  sought  to  be  raised  in  this  case 
do  not  go  to  the  validity  of  the  Federal  Trade  Com¬ 
mission  Act.  They  relate  only  to  construction  and 
administration,  and  should  be  permitted  to  arise 
and  be  determined  in  the  regular  procedure  of  the 
tribunal  to  which  Congress  has  assigned  the  duty 
of  carrying  the  provisions  of  the  Act  into  effect. 
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It  does  not  yet  appear  that  these  appellees 
will,  when  final  action  shall  have  been  taken, 
have  any  substantial  grounds  of  complaint. 

Should  errors  supervene  in  the  administra¬ 
tion  of  the  Act,  parties  affected  will  have 
redress  by  appeal.  Wilson  v.  Lambert,  168 
U.  S.  611,  617-618. 

If  an  order  to  cease  and  desist  shall  ever  be  issued 
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against  appellant  in  Docket  No.  540,  it  will  not 
“bind”  appellant.  It  may  safely  disregard  it  until 
the  Commission  shall  make  it  a  defendant  to  a  pro- 
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ceeding  in  which  every  right  of  appellant  will  he 
fully  protected.  As  in  all  such  cases,  the  question 
of  the  jurisdiction  of  the  Commission  will  auto¬ 
matically  be  the  first  question  for  investigation  and 
decision  by  a  Circuit  Court  of  Appeals. 

2.  No  court  has  jurisdiction  at  this  stage  of  the  Commission's  pro¬ 
ceeding  to  review  the  order  reopening  the  case 

As  shown  in  a  previous  section  of  this  brief,  the 
jurisdiction  of  the  several  circuit  courts  of  appeals 
to  affirm,  modify,  or  set  aside  orders  of  the  Com¬ 
mission  is  exclusive.  But  even  those  courts  would 
not  have  jurisdiction  at  this  stage  of  the  Commis¬ 
sion’s  proceedings  to  review  the  proceeding 
attacked,  as  provided  by  the  statute,  until  after  an 
order  to  cease  and  desist  from  the  use  of  unfair 
methods  of  competition  has  been  entered  by  the 
Commission.  The  statute  provides  that  “If  such 
person  *  *  *  fails  or  neglects  to  obey  such 

order  (an  order  to  cease  and  desist  from  the  use  of 
unfair  methods  of  competition)  of  the  Commission, 
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the  Commission  may  apply  to  the  circuit  court  of 

•  appeals  *  *  *  for  the  enforcement  of  its 

order,  and  shall  certify  and  file  with  its  application 
a  transcript  of  the  entire  record  in  the  proceeding,” 

*  >  y  f 

etc.  Thereupon  the  court  shall  have  jurisdiction 
of  the  proceeding  and  of  the  question  determined 
therein,  and  shall  have  power  to  make  and  enter 
a  decree  affirming,  modifying,  or  setting  aside  the 
Commission’s  order  (to  cease  and  desist).  In  like 
manner,  the  person  against  whom  such  order  issues 
may  apply  to  the  circuit  court  of  appeals  to  have 
the  same  reviewed.  With  respect  to  the  method 

If'1!;'  * 

of  acquiring  jurisdiction,  the  Circuit  Court  of  Ap- 
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peals  for  the  Eighth  Circuit,  in  Chamber  of  Com - 

in  1 

merce  of  Minneapolis  v.  Federal  Trade  Commis¬ 
sion,  280  Fed.  45,  said : 

oiq 

But  it  must  be  remembered  that  this  Court 
has  no  original  jurisdiction  of  this  nature. 
Its  functions,  under  the  act  before  us,  are 
confined  to  a  review  of  certain  acts  of  the 
Federal  Trade  Commission,  which  are  spe¬ 
cifically  defined  by  the  Congress.  This  act 
creates  powers  not  otherwise  conferred  upon 
Circuit  Courts  of  Appeals,  and  such  courts 
are  limited  strictly  to  the  powers  thus  speci¬ 
fied.  It  is  not  intended  that  the  Circuit  Court 
of  Appeals  should  be  drawn  into  original 
conduct  of  these  investigations.  If  this  court 
is  to  exercise  plenary  power  and  control  in 
determining  at  the  outset  what  party  shall  be 
dealt  with,  then  it  has,  in  effect,  been  consti¬ 
tuted  an  original  trial  tribunal  of  controver- 
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sies  of  this  nature.  This  was  in  no  wise 
contemplated,  nor  would  it  comport  with  the 
legitimate,  practical  functions  of  a  court  of 
this  nature. 

This  holding  is  in  general  accord  with  the  deci¬ 
sions  to  the  effect  that  where  the  statute  prescribes 
a  mode  of  acquiring  jurisdiction  it  may  be  acquired 
in  that  way  only.  “Where  the  mode  of  acquiring 
jurisdiction  is  prescribed  by  statute,  compliance 
therewith  is  essential  or  the  proceeding  will  be  a 
nullity”  (11  Cyc.  670,  and  cases  there  cited)  ;  and 
where  the  mode  of  taking  a  case  to  an  appellate 
court  is  prescribed  by  statute,  such  acts  have  no 
latitude  of  construction  (Sutherland  on  Statutory 
Construction,  503,  Sec.  394) ;  and  where  a  statute 
creates  a  right  and  prescribes  a  particular  remedy, 
that  remedy  and  no  other  can  be  resorted  to. 

Dollar  Savings  Bank  v.  United  States ,  19 
Wall,  227. 

Globe  Newspaper  Co.  v.  Walker,  210  U.  S. 
356. 

United  States  v.  Claflin,  97  U.  S.  546. 

“The  reason  for  the  rule  is  that  the  statute  by 
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providing  a  particular  remedy  manifests  an  in- 
tention  to  prohibit  other  remedies.”  Dollar  Sav - 
ings  Bank  v.  United  States,  ante.  “Where  the  pro- 
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vision  for  the  liability  is  coupled  with  a  provision 
for  a  special  remedy,  that  remedy  alone  must  be  em¬ 
ployed”  ( Pollard  v.  Bailey,  20  Wall.  520)  ;  and  the 
statute  under  such  circumstances  may  be  said  to  so 
far  provide  for  the  liability  and  to  create  the  remedy 
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as  to  make  it  necessary  to  follow  its  provisions  and 
to  conform  to  the  procedure  provided  for  therein. 
Middletown  National  Bank  v.  Toledo  A.  A.  &  N.  M . 
R.  Co.,  197  U.  S.  394. 

It  has  been  frequently  held  under  the  Act  to  Reg¬ 
ulate  Commerce  and  under  the  Transportation  Act 
of  1920  that  the  district  courts  of  the  United  States 
which  are  by  the  statute  given  jurisdiction  to  hear 
and  determine  “cases  brought  to  enjoin,  set  aside, 
annul  or  suspend,  in  whole  or  in  part,  any  order  of 
the  Interstate  Commerce  Commission,  ’ ’  do  not  have 
jurisdiction  to  review  interlocutory  orders  of  that 
Commission,  or  orders  relating  to  procedure,  prior 
to  the  entry  of  a  final  order  by  the  Commission 
which  requires  the  railroad  to  do  something  or 
to  refrain  from  doing  something,  or  permits  it  to 
do  something  which  it  could  not  lawfully  do  with¬ 
out  the  consent  of  the  Commission.  In  other  words, 
only  affirmative  orders  binding  upon  the  railroad 
are  reviewable.  Thus,  in  the  United  States  v. 
Illinois  Central  Railroad  Company,  supra  (244 
U.  S.  82),  the  Supreme  Court  held  that  the  Dis¬ 
trict  Court  was  without  authority  to  annual  an 
order  of  the  Interstate  Commerce  Commission  fix- 
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ing  the  date  for  the  taking  of  testimony  in  a  pro¬ 
ceeding,  or  to  enjoin  the  Commission  from  pro¬ 
proceeding.  In  that  case  the  Court  said : 

It  will  thus  be  observed,  as  said  by  counsel 
for  the  Commission,  “the  power  of  a  court 
‘to  stay  the  enforcement  of  an  illegal  order’ 
is,  in  a  sense,  reciprocal  to  its  power  to  en- 


force  compliance  with  an  order  of  the  Com¬ 
mission  ‘if  lawful.’  ”  *  *  * 

And  just  as  the  district  court  would  have 
been  powerless,  in  the  instant  case,  to  compel 
the  appellee  to  attend  the  hearing  with  re¬ 
spect  to  which  the  notice  had  been  given, 

so  also  was  it  without  lawful  authority  to 
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annul  that  notice  or  to  enjoin  the  Commis¬ 
sion  from  proceeding  in  the  premises;  and 
again,  as  other  counsel  say ,  the  alleged,  order 
was  nothing  more  than  notice  of  a  healing 
which  the  railroad  company  might  attend 
or  not,  as  it  saw  fit. 

The  notice,  therefore,  had  no  characteris¬ 
tic  or  an  order,  affirmative  or  negative.  It 
was  a  mere  incident  in  the  proceeding,  the 
accident  of  the  occasion — in  effect,  and,  it 
may  be  contended,  in  form,  but  a  continu¬ 
ance  of  the  hearing.  The  fact  that  the  con¬ 
tinuance  was  to  another  day  and  place  did 
not  change  its  substance  or  give  it  the  char¬ 
acter  described  in  Procter  &  Gamble  Co.  v. 
Vnited  States,  one  which  constrained  the 
railroad  company  to  obedience  unless  it  was 
annulled  or  suspended  by  judicial  decree. 
(Italics  ours.) 

This  decision  has  been  recently  followed  in  N.  Y. 
Ont.  &  Western  Railroad  Company  v.  I.  C.  C.,  14 
Fed.  2nd,  850,  where  the  District  Court  (three 
judges  sitting)  held  that  it  was  without  jurisdiction 
to  enjoin  the  Interstate  Commerce  Commission 
from  taking  or  considering  testimony  in  a  valuation 
case  before  the  Commission,  which  had  been  re¬ 
opened  after  the  tentative  valuation  had  been  made 
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for  the  purpose  of  introducing  further  testimony 
on  certain  phases  of  the  valuation.  The  court  held 
that  until  the  matter  came  to  it  on  a  final  order  it 
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could  not  pass  upon  the  order  of  the  Commission 
reopening  the  case. 

In  United  States  v.  Los  Angeles  Railroad ,  273  U. 
S.  299,  the  Supreme  Court  has  recently  held  that  an 
order  of  the  Interstate  Commerce  Commission  fix¬ 
ing  the  valuation  of  a  railroad  is  not  such  an  order 
as  is  reviewable  by  the  Court.  The  opinion  deals 
at  length  with  the  various  character  of  orders  which 
may  be  entered  by  that  Commission  and  the  powers 
of  the  courts  to  review  them.  It  is  an  authority 
against  the  jurisdiction  of  this  Court  to  review  the 
order  of  the  Commission  reopening  this  proceeding. 

-nm  ’ : i 

3.  Even  where  the  Commission's  jurisdiction  under  section  5  of  the 
act  is  questioned,  injunction  will  not  lie 

j  J  j  Iv  ,rn 

Even  where  the  jurisdiction  of  the  Federal  Trade 
Commission  to  entertain  a  proceeding  is  raised,  an 
injunction  will  not  lie  to  review  its  order  to  take 
testimony  or  to  prevent  it  from  proceeding ;  but  this 
question  must  be  raised  after  an  order  to  cease  and 
desist  has  been  entered.  The  plaintiff  in  Minne¬ 
apolis  Chamber  of  Commerce  v.  Federal  Trade 
Commission,  supra,  sought  to  have  the  Circuit 
Court  of  Appeals  either  by  certiorari  or  by  injunc¬ 
tion  review  an  order  of  the  Commission  overruling 
a  motion  to  dismiss  the  complaint  for  want  of 
jurisdiction. 

The  Court  held  that  while  the  petitioner’s  posi¬ 
tion  with  respect  to  want  of  jurisdiction  appeared 
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plausible,  it  was  without  jurisdiction  under  the 
statute  to  determine  that  question  until  the  case 
came  to  it  after  a  final  order  to  cease  and  desist 
entered  by  the  Commission. 

The  contention  of  utter  want  of  jurisdiction  in 
the  Interstate  Commerce  Commission  to  assess 
damages  for  the  failure  to  supply  cars  was  squarely 
raised  in  United  States  v.  Illinois  Central  Railroad 
Company,  supra,  and  the  Supreme  Court  held  that 
this  question  could  not  be  determined  in  advance 
of  a  determination  by  the  Commission.  Again,  in 
Pittsburgh,  etc.,  Railroad  Company  v.  Interstate 
Commerce  Commission,  280  Fed.  1014,  this  court 
held  that  even  where  it  was  alleged  that  the  Inter¬ 
state  Commerce  Commission  was  proceeding  under 
an  unconstitutional  statute,  this  Court,  under  its 
general  equity  power,  was  without  jurisdiction  to 
enjoin  it  from  proceeding,  but  that  this  question 
must  be  determined  in  the  manner  prescribed  by 
the  statute.  There  the  court  said: 

Under  our  view  of  the  case  it  is  unneces¬ 
sary  to  inquire  into  the  validity  of  the  provi¬ 
sion  of  the  act  of  1920  challenged  by  ap¬ 
pellant,  for  appellant  concedes  that  under 
the  Interstate  Commerce  Act  a  complainant 
obtaining  an  award  of  damages  must  proceed 
in  a  court  for  the  enforcement  of  that  award, 
or  a  carrier  must  resort  to  a  court  to  have 
the  award  set  aside.  Counsel  say  that 6  i  there 
is,  therefore,  of  course,  a  legal  remedy  re¬ 
specting  an  erroneous  final  award  of  the 
Commission,  ”  but  contend,  first,  that  be- 
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cause  the  Commission  has  no  authority  ta 
award  costs;  and  second,  because  the  Com¬ 
mission  may  take  jurisdiction  of  many  other 
similar  cases,  the  remedy  provided  by  statute 
is  inadequate.  But  no  case  has  been  cited, 
nor  have  we  knowledge  of  any  in  which  a 
court  has  assumed  jurisdiction  in  a  similar 
circumstances  out  of  consideration  merely  of 
the  element  of  costs.  In  other  words,  we 
know  of  no  case  in  which  liability  to  costs  has 
been  deemed  an  irreparable  injury.  And  as 
to  the  possible  multiplicity  of  suits,  it  is  ap¬ 
parent  that  a  decision  in  a  test  case  could  be 
obtained  by  a  resort  to  the  remedy  admittedly 
provided  by  statute  almost  as  speedily  as 
through  this  extraordinary  remedy? 

The  Commission  may  never  issue  any  order  to 
cease  and  desist  in  this  case,  in  which  event  the  pro¬ 
ceeding  can  not  go  to  any  Court  for  a  review  of  the 
order  reopening  it.  If  no  such  order  issues,  the 
appellant  can  not  be  damaged.  If  such  an 
order  should  ultimately  issue  against  appellant,  it 
can  apply  to  the  proper  circuit  court  of  appeals  to 
have  that  order  reviewed.  The  court  will  then  de¬ 
termine  every  question  disclosed  by  the  record 
which  it  is  authorized  by  the  statute  to  decide. 

hlKf|  '[  r 

4.  The  Commission’s  order  reopening  the  case  was  administrative  in 

character  and  is  not  reviewable 

The  statute  authorizes  the  Commission,  when  it 

•  /  I 

has  reason  to  believe  that  an  unfair  method  of  com¬ 
petition  is  being  used  and  that  a  proceeding  would 
be  to  the  interest  of  the  public,  to  issue  and  serve 
its  complaint  stating  its  charges  in  that  regard.. 
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The  Supreme  Court  of  the  District  of  Columbia 
has  held  (without  written  opinion)  that  an  injunc¬ 
tion  will  not  lie  to  restrain  the  Commission  from 
issuing  a  complaint  and  proceeding  with  its  hear¬ 
ing.  Douglas  Fir  Co.  v.  Federal  Trade  Commis¬ 
sion,  No.  39838.  It  has  also  been  held  that  the 
Commission’s  determination  to  issue  a  complaint 
will  not  be  revised  by  the  courts  even  after  an  order 
to  cease  and  desist  has  been  entered  and  the  record 
is  before  the  court  to  review  that  order.  Hills  Bros. 
v.  Federal  Trade  Commission,  9  Fed.  2d,  481,  484. 

Further  consideration  of  decisions  construing  the 
Act  giving  to  the  courts  power  to  review  orders  of 
the  Interstate  Commerce  Commission  will  serve  to 
illustrate  the  point  made  with  respect  to  those 
orders  of  the  Commission  which  are  subject  to  judi¬ 
cial  review.  The  language  of  the  first  section  of  the 
Act  of  June  18,  1910,  is  as  follows: 

The  commerce  court  shall  have  the  juris¬ 
diction  possessed  by  the  circuit  courts  of  the 
United  States  and  the  judges  thereof  imme¬ 
diately  prior  to  June  eighteenth,  nineteen 
hundred  and  ten,  over  all  cases  of  the 
following  kinds : 

First.  All  cases  for  the  enforcement  other¬ 
wise  than  by  adjudication  and  collection  of  a 
forfeiture  or  penalty  or  infliction  of  criminal 
punishment  of  any  order  of  the  Interstate 
Commerce  Commission  other  than  for  the 
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payment  of  money.* 

Second.  Cases  brought  to  enjoin,  set  aside, 
annul,  or  suspend,  in  whole  or  in  part,  any 
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order  of  the  Interstate  Commerce  Com¬ 
mission. 

In  Procter  &  Gamble  v.  United  States  (225  U.  S. 
282)  the  Supreme  Court  held  that  there  was  no 
jurisdiction  under  the  paragraphs  quoted  to  review 
an  order  of  the  Interstate  Commerce  Commission 
dismissing  a  complaint  on  the  ground  that  it  would 
not,  under  the  Act,  award  the  relief  prayed.  In 
that  case  the  Court  said : 

The  important  question  is,  Is  the  author¬ 
ity  of  the  Commerce  Court  confined  to  en¬ 
forcing  or  restraining,  as  the  case  may  re¬ 
quire,  affirmative  orders  of  the  Commission, 
or  has  it  the  power  to  exert  its  own  judg¬ 
ment  by  originally  interpreting  the  admin¬ 
istrative  features  of  the  act  to  regulate  com¬ 
merce  and  upon  that  assumption  treat  a 
refusal  of  the  Commission  to  grant  relief  as 
an  affirmative  order  and  accordingly  pass 
on  its  correctness?  *  *  * 

(Pp.  293,  294) :  Giving  to  those  words 
their  natural  significance,  we  think  it  fol¬ 
lows  that  they  confer  jurisdiction  only  to 
entertain  complaints  as  to  affirmative  orders 
of  the  Commission;  that  is,  they  give  the 
court  the  right  to  take  cognizance,  when 
properly  made,  of  complaints  concerning 
the  legality  of  orders  rendered  by  the  Com¬ 
mission,  and  confer  power  to  relieve  parties, 
in  whole  or  in  part,  from  the  duty  of  obedi¬ 
ence,  to  orders  which  are  found  to  be  illegal. 
No  resort  to  exposition  can  add  to  the 
cogency  with  which  the  conclusion  stated  is 
compelled  by  the  plain  meaning  of  the  words 
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themselves.  But  if  it  be  conceded  for  the 
sake  of  argument  that  the  language  of 
the  provision  is  ambiguous,  a  consideration 
of  the  context  of  the  act  will  at  once  clarify 
the  subject.  Thus,  the  first  subdivision  pro¬ 
vides  for  the  enforcement  of  orders,  that  is, 
the  compelling  of  the  doing  or  abstaining 
from  doing  of  acts  embraced  by  a  previous 
affirmative  command  of  the  Commission; 
and  the  second  (the  one  with  which  we  arfc 
concerned)  dealing  with  the  same  subject 
from  a  reverse  point  of  view,  provides  for 
the  contingency  of  a  complaint  made  to  the 
court  by  one  seeking  to  prevent  the  enforce¬ 
ment  of  orders  of  the  Commission,  such  as 
are  contemplated  by  the  first  paragraph.  In 
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other  words,  by  the  cooperation  of  the  two 
paragraphs  authority  is  given  on  the  one 
hand  to  enforce  compliance  with  the  orders 
of  the  Commission,  if  lawful,  and  on  the 
other  hand,  power  is  conferred  to  stay  the 
enforcement  of  an  illegal  order.  The  other 
provisions  of  the  act  are  equally  convincing. 

In  Hooker  v.  Knapp,  225  U.  S.  302,  the  Inter¬ 
state  Commerce  Commission  entertained  an  appli¬ 
cation  for  the  reduction  of  a  rate  from  76^  to  60^, 
and  while  making  some  reduction,  refused  to  re¬ 
quire  the  full  reduction.  An  appeal  was  taken  to 
the  Commerce  Court  from  the  refusal  of  the  Com¬ 
mission  to  grant  the  full  reduction.  The  Supreme 
Court  held  that  the  part  of  the  order  complained  of 
was  not  affirmative,  and  said : 
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The  cases  are,  in  all  respects,  controlled  by 
the  opinion  announced  and  ruling  made  in 
the  Procter  &  Gamble  case,  this  day  decided 
{ante,  p.  282),  and  for  the  reasons  in  that 
case  stated,  these  cases  must  be  and  are  re¬ 
manded,  with  directions  to  dismiss  for  want 
of  jurisdiction. 

In  Lehigh  Valley  R.  R .  Co.  v.  United  States,  243 
U.  S.  412,  the  Interstate  Commerce  Commission 
found,  under  the  Panama  Canal  Act,  which  pro¬ 
hibited  the  ownership  by  a  railroad  of  a  water  car¬ 
rier  with  which  it  was  competing,  that  competition 
existed  between  the  railroad  and  the  water  carrier, 
and  declined  to  extend  the  time  during  which  the 
railroad  might  continue  to  own  the  boat  line.  The 
Supreme  Court  held  the  order  of  the  Commission 
to  be  negative  in  substance  and  form,  saying,  in 
part  : 

The  order  of  the  Commission  was  negative 
in  substance  as  well  as  in  form.  Procter  & 
Gamble  Co.  v.  United  States,  225  U.  S.  282, 
292,  293.  The  risk  to  which  the  railroad  was 
left  subject  did  not  come  from  the  order  but 
from  the  above-mentioned  section  of  the 
Panama  Canal  Act  (amending  Sec.  5  of  the 
Act  to  Regulate  Commerce)  making  each 
day  of  violation  a  separate  offence,  and 
the  provision  of  the  latter  act,  Sec.  10,  which 
imposes  a  possibly  larger  fine.  This  risk  is 
the  same  that  it  was  before  the  order,  or  that 
it  would  have  been  if  appellant  had  not 
applied  to  the  Commission,  except  so  far  as 
the  findings  establish  facts  that  we  believe 
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there  is  no  desire  to  dispute.  Without  going 
further,  it  appears  to  us  plain  that  the 
decree  of  the  District  Court  dismissing  the 
bill  was  right.  ,.l|[lV: 

The  decision  of  the  Supreme  Court  in  United 
States  v.  Illinois  Central  R.  R.  Co.,  244  U.  S.  82, 
has  already  been  adverted  to.  In  a  subsequent  case 
( Chicago  Junction  case,  264  U.  S.  258),  the  Su¬ 
preme  Court  held  that  an  order  of  the  Commission, 
after  hearing,  which  allowed  one  carrier  to  acquire 
control  of  another,  was  reviewable  because  it 
authorized  a  carrier  to  do  some  act  otherwise  pro¬ 


hibited. 
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The  orders  in  the  foregoing  cases  were  held  to 


be  negative  and  not  reviewable  by  the  court,  because 
the  orders  in  each  case  did  not,  directly  or  indi¬ 
rectly,  compel  the  carrier  to  do  or  refrain  froan 
doing  any  act.  They  were  therefore  not  affirma¬ 


tive  in  character  and  not  reviewable. 

The  courts,  under  the  Commerce  Act,  must,  in 

m 

determining  the  jurisdiction  to  review  an  order 
of  the  Interstate  Commerce  Commission,  examine 

' 1  *  ^T4 

the  nature  of  an  order  and  its  effect  upon  a  carrier, 
as  to  whether  it  is  regulatory  in  compelling  or 
restraining  action  by  the  carrier.  If  an  order  does 
not  directly  or  indirectly  compel  or  determine  some 
action,  or  is,  in  fact,  not  regulatory  of  some  matter, 
it  is  not  an  affirmative  order  and  is  not  reviewable 


by  the  courts. 

The  language  of  the  Federal  Trade  Commission 
Act  conferring  jurisdiction  upon  the  several  United 
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States  Circuit  Courts  of  Appeals  to  review  orders 
of  the  Trade  Commission  is  more  specific  than  the 
act  above  quoted  conferring  jurisdiction  upon  the 
courts  to  set  aside  orders  of  the  Interstate  Com- 
nierce  Commission.  Sec.  5  of  the  Trade  Commis¬ 
sion  Act  provides  only  for  a  review  by  the  courts  of 
orders  to  cease  and  desist,  i.  e.,  orders  which  re¬ 
quire  the  respondent  before  the  Commission  to  do 
or  abstain  from  doing  certain  specified  acts.  No 
authority  is  granted  to  review  orders  of  the  Com¬ 
mission  directing  complaints  to  issue,  order  setting 
such  proceedings  for  hearing,  for  argument,  etc., 
or  orders  dismissing  proceedings  or  reopening  them. 

■  i 

Such  orders  are  administrative  and  procedural,  and 
no  provision  is  found  in  the  statute  for  their  review 
sav6  as  they  may  be,  perhaps,  taken  into  considera¬ 
tion  by  the  Circuit  Court  of  Appeals  in  determining 
the  validity  of  an  order  to  cease  and  desist  as  pro¬ 
vided  by  the  statute. 

11  i 

5.  Section  5  of  the  Trade  Commission  Act  expressly  authorizes  the 
Commission  to  vacate  the  order  of  dismissal 

Section  5  of  the  Trade  Commission  Act  provides, 
in!  part : 

Whenever  the  Commission  shall  have  rea¬ 
son  to  believe  that  any  person  *  *  * 

has  been  or  is  using  any  unfair  method  of 
competition  in  commerce,  and  if  it  shall 
•iM  appear  to  the  Commission  that  a  proceeding 
by  it  in  respect  thereof  will  be  to  the  inter¬ 
est  of  the  public,  it  shall  issue  and  serve 
upon  such  person  *  *  *  a  complaint, 

stating  its  charges  in  that  respect,  and  con- 
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taining  a  notice  of  the  hearing  upon  the  day 
and  at  a  place  therein  fixed  at  least  thirty 
days  after  the  service  of  such  complaint. 
The  person  *  *  *  so  complained  of 

shall  have  the  right  to  appear  at  the  place 
and  time  so  fixed  and  show  cause  why  an 
order  should  not  be  entered  by  the  Com- 
mission  requiring  such  person  *  *  *  to 

cease  and  desist  from  the  violation  of  the 

TT r 

law  so  charged  in  said  complaint.  *  * 

The  testimony  in  any  such  proceeding  shall 
be  reduced  to  writing  and  filed  in  the  office 
of  the  Commission. 

By  these  provisions  the  statute  obviously  author¬ 
izes  a  public  hearing  on  a  definite  charge  with  the 
opportunity  to  be  heard  and  the  right  to  introduce 
evidence  and  with  all  other  rights  necessary  to  due 
process  of  law.  Such  a  proceeding  can  not  obvi¬ 
ously  be  conducted  without  the  issuance  of  many 
orders  other  than  the  order  to  cease  and  desist  spe¬ 
cifically  named  in  the  Act.  Authority  to  make  such 
orders  as  are  reasonably  necessary  to  conduct  such 
an  adversary  proceeding  is  necessarily  implied 
from  the  authority  expressly  granted.  Power  to 
make  the  orders  incidental  to  such  a  proceeding 
necessarily  also  carries  power  to  modify,  correct, 
or  vacate  such  orders. 

But  it  is  contended  by  appellant  that  the  power 
to  set  aside  orders  is  limited  by  the  express  provi¬ 
sions  of  the  Act;  that  the  expressions  “afiy  order 
made  or  issued  by”  the  Commission  and  the  expres¬ 
sion  “orders  of  the  Commission”  refer  exclusively 
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to  orders  to  cease  and  desist.  This  unwarranted 
construction  is  suggested  in  an  attempt  to  limit  the 
Commission’s  power  to  modify  or  set  aside  6 ‘any 
order  made  or  issued  by  it”  to  orders  to  cease  and 
desist  issued  by  it.  It  is  also  sought  thus  to  limit 
the  exclusive  jurisdiction  of  Circuit  Courts  of  Ap¬ 
peals  “to  enforce,  set  aside,  or  modify  orders  of 
the  Commission”  to  orders  to  cease  and  desist;  thus 
opening  the  way  for  the  courts,  including  the  Su¬ 
preme  Court  of  the  District  of  Columbia,  to  review 
any  and  all  other  acts  of  the  Commission  under  Sec¬ 
tion  5  at  any  stage  or  at  successive  stages  of  a 
proceeding. 

If  such  had  been  the  legislative  intent,  the  power 
to  modify  or  set  aside  would  have  been  limited  to 
orders i  i  issued  by  it.  ’  ’  Many  orders  are  necessarily 
“ 6 made”  by  the  Commission.  Only  orders  to  cease 
and  desist  are  “ issued”  by  it.  To  adopt  appellant’s 
construction  of  Section  5  would  be  to  strike  out  the 
words  “made  or,”  thus  defying  the  rule  that  effect 
must  be  given  to  every  word  of  a  statute,  if  it  may 
be  done.  U .  S .  v.  Lexington,  etc.,  232  U.  S.  399 
(410). 

If  it  had  been  the  legislative  intent  thus  to  limit 
the  exclusive  jurisdiction  of  Circuit  Court  of  Ap¬ 
peals  “to  enforce^  set  aside,  or  modify  orders  of  the 
commission ,”  the  language  would  have  been  “orders 
to  cease  and  desist  issued  by  the  commission.”  The 
proposed  construction  again  defies  all  rules  of  con- 
struction  by  reading  into  the  statute  a  limitation 
which  the  Congress  did  not  write  into  it. 


The  word  “ order”  has  one  long,  well-established 
natural  significance,  and  only  one.  It  is  a  funda¬ 
mental  law  of  construction  to  give  to  the  words  of 
a  statute  their  natural  significance,  unless  this 
would  lead  to  an  unreasonable  result  plainly  at 
variance  with  the  policy  of  the  legislation.  Fidelity, 

*  etc.,  v.  Fawcett,  etc.,  22  Fed.  (2nd)  591  (592).  In 
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this  case  such  “natural  significance”  is  necessary 
to  effectuate  the  manifest  policy  of  the  legislation. 

The  definition  of  “an  order”  as  found  in  multi¬ 
plied  decisions  of  the  courts  and  in  the  textbooks, 
and  as  prescribed  by  statutes,  is  in  practical  effect 
uniform  and  universal.  The  following  taken  from 
page  5020  of  Words  and  Phrases,  Volume  6,  is 
typical,  to  wit : 

-"Mi 

Every  direction  of  a  court  or  judge  made 
or  entered  in  writing,  and  not  included  in  a 
judgment  or  decree,  is  denominated  “An 
order.”  b.i  V  > 

When  a  statute  contains  a  word  that  has  been 
judicially  defined,  Congress  is  presumed  to  have 
used  it  in  that  sense. 

U.  S.  v.  Merriam,  263  U.  S.  179  (187) :  All  au¬ 
thorities  agree  that  only  a  judge  or  a  judicial  tri¬ 
bunal  has  power  to  render  a  judgment  or  decree. 
Each  of  them  is  inherently  a  judicial  determina¬ 
tion  of  the  rights  of  parties.  Only  a  decree  or  judg¬ 
ment  adjudicates.  ' M 1 

The  Federal  Trade  Commission  can  exercise  no 

i  f  * 

judicial  powers.  It  is  exclusively  an  administra¬ 
tive  body. 
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F.  T .  C.  v.  Gratz  et  al.,  253  U.  S.  421  (432). 
F.  T.  C.  v.  Eastman,  etc.,  274  U.  S.  619 
(623-4). 

J.  W.  Kobi  Co.  v.  F.  T.  C.,  23  Fed.  (2nd) 
41  (43). 

t  (  i  ^  j 

It  can  not,  therefore,  in  any  case  make  or  enter 
a  judgment  or  decree.  Every  act,  decision,  or  di¬ 
rection  of  the  Commission  is,  therefore,  of  neces- 

7 *(j ■ .  . 

sity  a  mere  44  administrative  order. ”  They  all  fall 
within  the  same  class.  None  adjudicates  anything. 

An  order  to  cease  and  desist,  unless  and  until  in- 
corporated  in  a  decree  of  a  proper  Circuit  Court  of 
Appeals,  is  merely  4 4 informative”  and  4 4 advisory.” 

j  i  j  j  ■ 

Then  it  is  only  the  decree  of  the  court  that  is  bind- 

y  f  (  )  *  s  t  t 

ing  and  enforceable,  not  the  4 4 order”  of  the  Com¬ 
mission.  F.  T.  C .  v.  Gratz  et  al.,  253  U.  S.  421 
(432),  supra . 

i  *  j 

All  orders  of  the  commission  are  therefore 

iiA  - 

equally  within  the  purview  and  legal  effect  of  the 
words  4 4 any  order  made  or  issued,”  and  of  the 
words  “orders  of  the  Commission.”  The  word 

9V£i“ 

4 4 order”  can  not  cover  less  than  every  direction  or 


decision  of  the  Commission.  It  covers  an  order  dis- 

iTjT  ■ 

missing  a  complaint  as  clearly  as  it  does  an  order 
to  cease  and  desist.  In  the  light  of  the  uniform 
4 ‘judicial  definition”  of  the  word  “order,”  Section 

"Hi riiTr'  > 

5  must  be  interpreted  as  though  such  definition  were 

*  J  J  *  *  % 

incorporated  in  the  statute.  The  use  of  the  word 
is  a  legislative  adoption  of  such  definition.  That 
would  clearly  negative  appellant’s  contention. 
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The  mode  of  procedure  provided  for  by  Section 
5  necessarily  contemplates  that  in  any  case  the  Com¬ 
mission  shall  make  many  orders  from  time  to  time, 
and  shall  quite  certainly  have  need  to  modify  or  set 
aside  many  orders.  All  such  orders  are  made  under 
the  Commission’s  regular  rules,  if  any  shall  be 
adopted  to  cover  such  order,  or  under  such  special 
rule  in  any  case  as  the  Commission  may  adopt  for 
such  case.  Authority  to  adopt  rules  is  given  in  Sec¬ 
tion  6  (g)  of  the  Federal  Trade  Commission  Act. 

The  statute  expressly  designates  the  terms  of  an 
order  to  cease  and  desist.  The  making  and  the 
terms  of  all  other  orders  are  left  to  the  discretion 
of  the  commission.  The  language  of  the  statute  in 
relation  to  an  order  to  cease  and  desist  is,  “shall 
issue  and  cause  to  be  served.”  All  other  orders  are 
simply  “made”  by  the  commission ;  hence  the  words 
of  the  statute  giving  the  Commission  power  to 
modify  or  set  aside  orders,  which  is  broad  enough 
to  comprehend  all  possible  orders,  to  wit,  “any 
order  made  or  issued  by  it.” 

Thus  onlv  one  order — an  order  to  cease  and  de- 

•r 

sist — is  expressly  and  specifically  provided  for  by 
statute.  All  other  orders  are  within  the  broad  gen¬ 
eral  discretionary  powers  necessary  to  the  effective 
administration  of  the  act.  All  rulings,  decisions, 
and  directions  made  from  day  to  day  or  at  any  time 
are  within  the  same  class.  Appellant  seeks  to  en¬ 
force  an  order  of  dismissal.  Power  to  dismiss  a 
complaint  depends  upon  such  implied  general  dis¬ 
cretionary  authority.  Implied  power  to  make  an 


> 


67 


order  of  dismissal  being  granted,  express  power  to 
modify  such  order  or  set  it  aside  is  clearly  included 
in  the  words  “any  order  made  or  issued.”  One  is 
as  well  within  the  Commission’s  powers  as  the  other. 
By  the  same  logic,  the  exclusive  jurisdiction  of  Cir¬ 
cuit  Courts  of  Appeals  “to  enforce,  set  aside,  or 
modify  orders  of  the  commission ”  includes  all  or¬ 
ders  of  any  kind  for  any  purpose  made  at  any  stage 
of  a  case  if  the  proceeding  shall  eventuate  in  an 
order  to  cease  and  desist.  The  word  “order,”  by 
long  and  uniform  “judicial  definition,”  necessarily 
includes  them  all  equally. 

The  express  grant  of  the  power  to  the  Commission 
to  modify  or  set  aside  its  own  orders  is  as  broad  as 
words  can  make  it.  It  leaves  no  room  for  implied 
power.  When  a  petition  to  enforce  or  to  set  aside 
an  order  to  cease  and  desist,  together  with  a  tran¬ 
script,  is  filed  in  a  Circuit  Court  of  Appeals,  the 
court  “thereupon  shall  have  jurisdiction  of  the  pro¬ 
ceeding  and  of  the  question  determined  therein.” 
Manifestly  the  Commission  may  take  no  action  in 
the  case  after  jurisdiction  has  been  vested  in  a  court. 

Until  jurisdiction  is  thus  vested  in  a  court,  “the 
commission  may  at  any  time,  upon  such  notice  and 
in  such  manner  as  it  shall  deem  proper,  modify  or 
set  aside,  tn  whole  or  in  part,  any  report  or  any 
order  made  or  issued  by  it  under  this  sectian.” 
Broader  power  may  not  be  granted  by  a  statute. 

By  no  rule  of  construction  may  the  words  “any 
order  made  or  issued”  be  construed  as  “any  order 
to  cease  and  desist  issued,”  when  it  is  inevitable 
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that  a  Commission  must,  in  the  administration  of 
Section  5,  modify  and  set  aside  many  orders  other 
than  orders  to  cease  and  desist.  It  will  often  be 
found  that  an  order  made  at  one  stage  of  a  case 
must  be  modified  or  set  aside  to  meet  new  situations 
as  they  shall  develop.  It  is  submitted  that  power 
to  modify  or  set  aside  any  order  is  granted  by  the 
all-inclusive  words  of  the  statute.  If  the  courts 
shall  deny  that  right  as  to  all  orders  except  orders 
to  cease  and  desist,  the  administration  of  Section 
5  will  be  made  very  difficult,  if  not  impossible.  The 
Commission  will  be  compelled  to  dismiss  many  mer¬ 
itorious  cases  because  of  inability  to  conform  its 
current  action  to  current  developments  and  to  meet 
newlv  disclosed  situations. 

The  legislative  intent  is  entirely  clear.  The  Fed¬ 
eral  Trade  Commission  is  an  exclusively  adminis¬ 
trative  body.  Upon  a  complaint  under  Section  5, 
it  can  render  no  judgment  or  decree,  it  can  “ adjudi¬ 
cate”  no  rights,  its  order  is  not  binding  upon  or 
enforceable  against,  a  respondent.  A  respondent 
may  safely  disregard  an  order  to  cease  and  desist 
until  the  Commission,  on  petition  to  enforce,  shall 
furnish  to  him  his  day  in  court.  He  may,  if  he  pre¬ 
fers,  file  a  petition  to  set  aside  and  thus  have  his 
day  in  court.  These  were  intended  to  be  the  only 
two  ways,  or  rather  one  way,  in  which  any  Court 
may  have  jurisdiction  to  review  any  action  taken 
by  the  Commission  under  Section  5.  ;  (M  ti 

Unless  and  until  an  order  to  cease  and  desist  is 
“issued  and  served”  upon  a  respondent,  he  needs 
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tno  remedy  in  a  court.  If  such  order  shall  be  so« 
issued  and  served,  the  statute  gives  him  a  direct, 
speedy,  and  adequate  statutory  remedy  in  a  court 
.  of  high  dignity  and  great  learning.  Such  remedy 
might  well  have  been  made  exclusive  of  all  other 
remedies  in  any  court  or  courts,  and  the  Congress 
has  made  it  so  in  broad  and  unambiguous  words. 

6.  Section  6  (g)  of  the  Trade  Commission  Act  authorizes  the  Com¬ 
mission  to  make  rules  for  carrying  out  the  provisions  of  the  act. 
This  power  necessarily  carries  authority  to  make,  modify,  or 
vacate  orders  necessary  to  conform  the  practice  to  the  rules 

If  the  Commission  had  made  an  unfettered  order 
of  dismissal  on  March  23,  1926,  and  taken  no  other 
action  in  the  case  that  day,  and  if  within  a  reason¬ 
able  time  thereafter  the  Commission  had  permitted 
its  counsel  to  file  the  motion  to  vacate,  for  a  re¬ 
hearing,  and  for  the  issuance  of  an  order  to  cease 
and  desist,  had  set  said  motion  for  oral  argument 
at  a  fixed  future  day  and  given  appellant  notice 
thereof,  had  heard  appellant  in  oral  argument 
pursuant  to  such  notice,  and  had  made  its  order 
vacating  such  dismissal  order,  as  the  complaint 
herein  shows  the  Commission  to  have  done,  such 
action  of  the  Commission  would  have  been  within 
its  rightful  powers  and  would  have  restored  cause 
Docket  No.  540  to  the  exact  status  in  which  it  was. 
before  said  dismissal  order  was  made. 

Express,  as  distinguished  from  implied  power  to 
make  orders,  is  confined  in  Section  5  to  complaints 
and  orders  to  cease  and  desist.  This  section  confers 

•  v  *  r  • 

no  express  authority  on  the  Commission  to  enter¬ 
tain  a  demurrer,  a  motion  to  dismiss,  a  motion  to 
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make  a  complaint  more  specific,  a  motion  for  a  bill 
of  particulars,  or  any  other  of  the  various  motions 
incident  to  such  a  proceeding.  There  is  no  express 
authority  in  Section  5  to  require  a  defendant  to  file 
answer  to  a  complaint  or  to  entertain  a  motion  to 
strike  the  answer  or  portions  thereof  for  sufficient 
legal  reason,  or  to  permit  amendments  thereto.  But 
the  authority  to  do  all  of  these  things  is  conferred  by 
Section  6  (g),  which  provides  that  the  Commission 
shall  have  power — 

to  make  rules  and  regulations  for  the  pur¬ 
pose  of  carrying  out  the  provisions  of  this 
Act. 

Under  this  power  the  Commission  has  adopted 
4‘ rules  of  practice’ ’  specifically  covering  the  most 
usual  of  these  eventualities  in  a  proceeding.  Others 
have  been  left  to  be  governed  by  special  rules  in  the 
particular  case.  The  power  to  make  these  rules 
carries  with  it  of  necessity  the  authority  to  enter 
orders  conforming  the  practice  to  the  rules,  and  the 
power  to  modify  or  vacate  such  orders. 

This  power  in  the  Federal  Trade  Commission  is 
identical  with  the  power  of  a  court  to  make  rules 
governing  the  practice  therein.  Rules  of  court 
have  a  well-defined  status  under  the  decisions.  The 
equity  rules  have  the  force  of  statutory  enactments. 
King  v.  Weiss,  etc.,  266  Fed.  257  (260). 

A  rule  of  the  court  has  the  effect  of  law. 

Nealon  v.  Davis,  18  Fed.  (2d)  175  (176).*>l 
Rio  Grande,  etc.  v.  Gildersleeve,  174  U.  S. 
603. 


Congress  may  authorize  an  administrative  officer 
or  tribunal  to  make  rules  and  regulations  for  the 
government  of  the  business  entrusted  to  such  offi¬ 
cers  or  tribunals. 

Z7.  S .  v.  Grimaud,  220  U.  S.  506. 

U .  S.  v.  Frank  et  ah,  189  Fed.  195  (200-1). 

Hass  v.  U .  S.,  17  Fed.  (2d)  894  (896). 

District  of  Columbia  v.  Bailey,  18  Fed. 

'  j  (2d)  367. 

If  such  rules  be  not  inconsistent  with  the  statute, 
they  have  the  effect  of  law. 

Tindle  v.  Heiner,  etc.,  17  Fed.  (2nd)  522 
(523). 

Tomlinson  v.  Z7.  S .,  18  Fed.  (2nd)  795 
^  (796). 

Courts  take  judicial  knowledge  of  rules  and 
regulations  established  by  an  administrative  officer 
ol*  tribunal. 

Caha  v.  U.  S.,  152  U.  S.  211  (222). 

Thornton  v.  U.  S.,  271  U.  S.  414  (420). 

Daniels  v.  U.  S.,  17  Fed.  (2nd) 329  (343). 

In  Caha  v.  U .  S.,  152  U.  S.  211,  supra,  at  page 
222,  the  Supreme  Court  has  held  that  this  rule  ap¬ 
plies  in  every  case  in  which  “by  the  express  lan¬ 
guage  of  any  act  of  Congress,  power  is  entrusted 
to  either  of  the  principal  departments  of  govern¬ 
ment  to  prescribe  rules  and  regulations  for  the 
transaction  of  business  in  which  the  public  is  inter¬ 
ested  and  in  respect  to  which  they  have  a  right  to 
participate,  and  by  which  they  are  to  be  governed, 9r 
etc. 
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The  Federal  Trade  Commission  as  an  independ¬ 
ent  establishment  stands  on  the  same  basis  as  the 
several  Departments  of  government. 

A  rule  of  court  is  defined  to  be  “an  order  made 
by  a  court  having  competent  jurisdiction.  ”  “  Rules 
of  court  are  either  general  or  special — the  former 
are  the  laws  by  which  the  practice  of  the  court  is 
governed;  the  latter  are  special  orders  made  in 
particular  cases.”  In  the  absence  of  general  rules 
the  action  of  a  tribunal  in  a  particular  instance  is 
an  adoption  of  such  action  “as  a  rule  of  practice, 
a  method  of  procedure  in  the  cause.”  Hastings  v. 
Jones,  18  Fed.  (2d),  833  (834).  1  •,-:; 

The  court  will  take  judicial  knowledge  that  the 
Federal  Trade  Commission  Act  has  no  express 
provision  as  to  orders  dismissing  complaints  and 
as  to  orders  setting  aside  dismissals.  The  prac¬ 
tice  in  both  instances  is  governed  by  general 
or  special  rules  of  the  Commission.  The  Commis¬ 
sion  is  necessarily  given  large  discretionary  powers 
as  to  the  provisions  of  any  general  or  special  rules 
it  may  adopt.  The  Commission  has  made  no  gen¬ 
eral  rule  as  to  dismissal  of  complaints.  Its  action 

i  f ; 

in  each  case  constitutes  in  law  a  special  rule  for 
such  case.  , , 

The  court  will  take  judicial  knowledge  that  the 

*  ( >  f  J 

Commission  has  made  no  general  rule  as  to  orders 
dismissing  complaints,  thus  leaving  the  practice  in 
each  case  to  be  guided  by  such  special  rule  as  may 
be  adopted  in  and  for  such  case.  Manifestly,  tfte 
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Commission  may  adopt  in  any  case  any  special  rule 
that  is  within  the  scope  of  any  general  rule  within 
the  discretionary  power  of  the  Commission  to 
adopt. 

It  can  not  be  doubted  that  the  Commission  might, 
in  its  discretion,  adopt  a  general  rule  setting  a 
reasonable  time  limit  within  which  a  motion  must 
be  filed  to  set  aside  a  dismissal  order.  Doubtless  a 
sixty-day  limit  would  be  deemed  to  be  reasonable 
and  wyould  be  upheld  by  the  court.  If  so,  certainly 
any  limit  of  a  less  period  would  likewise  be  valid, 
if  so,  the  Commission  may  in  any  case  by  permit¬ 
ting  a  motion  to  be  filed,  and  by  giving  the  same  con¬ 
sideration  and  taking  action  thereon,  adopt  for 
such  case  a  special  rule  permitting  the  filing  of  such 
motion  on  the  day  of  such  dismissal  order  or  at 
any  time  thereafter  within  such  limit  of  sixty  days. 
Under  the  authorities,  such  action  of  the  Commis¬ 
sion  is  in  and  of  itself  the  adoption  of  such  special 
rule  for  the  particular  case.  Hastings  v.  Jones,  18 
Fed.  (2d)  832,  834,  supra . 

7.  The  dismissal  order  relied  upon  by  appellant  was  inchoate,  never 
became  effectual,  and  by  the  order  vacating  it  became  as  though 
it  had  not  been;  Docket  #540  never  was  dismissed.  The  sole 
basis  of  this  action  has  no  existence  in  law  or  fact 

By  virtue  of  the  simultaneous  filing  of  a  motion 
to  vacate  the  dismissal,  to  grant  a  rehearing  and 
issue  an  order  to  cease  and  desist,  said  order  became 
dependent  upon  the  future  action  of  the  Commis¬ 
sion  on  that  motion.  The  dismissal  could  not  be¬ 
come  effectual  and  terminate  the  proceedings,  un- 


74 


less  and  until  said  motion  to  vacate  had  been  over¬ 
ruled.  The  case  remained  in  fieri  awaiting  such 
action.  The  motion  was  sustained,  the  inchoate 
dismissal  was  vacated,  and  the  status  of  the  cause 
remained  as  it  was  prior  to  such  dismissal  order. 
Docket  No.  540,  since  the  filing  of  the  original  com¬ 
plaint  therein,  has  continuously  been  ahd  now  is, 
a  cause  pending  before  the  Federal  Trade  Com¬ 
mission,  in  fieri,  not  terminated,  undisposed  of.  All 
these  facts  affirmatively  appear  on  the  face  of  the 
complaint. 

It  appears  on  the  face  of  the  bill  of  complaint 
that  the  order  of  dismissal  upon  which  appellant 
relies  was  made  by  the  Commission  on  March  23, 
1926  (see  original  complaint  at  pp.  4  and  5).  It 
also  appears  on  the  face  of  said  complaint  that  on 
the  same  day,  March  23,  1926,  the  Commission  per¬ 
mitted  counsel  for  the  Commission  in  behalf  of  the 
Commission  to  file  in  said  cause  a  written  motion 
to  vacate  such  order  of  dismissal,  to  grant  a  rehear¬ 
ing,  and  to  issue  an  order  to  cease  and  desist.  It 
further  appears  that  the  Commission  set  said  mo¬ 
tion  down  for  oral  argument  at  a  fixed  time  and 
directed  due  notice  thereof  to  be  served  upon  re¬ 
spondent,  plaintiff  herein,  together  with  notice  of 
said  dismissal  order  (see  pp.  14  and  15  of  plaintiff’s 
original  bill  of  complaint). 

The  order  of  dismissal  relied  upon  by  appellant 
thus  became  and  was  inchoate  in  that  it  did  not  ter¬ 
minate  the  proceeding  and  was  expressly  subject  to 


* 

75 

any  future  ruling  the  Commission  might  make  on 
said  motion  to  vacate  and  for  a  rehearing.  Docket 
No.  540  was  manifestly  as  clearly  in  fieri  and  undis¬ 
posed  of  after  said  dismissal  order  as  it  was  before 
the  same  was  made.  Said  inchoate  dismissal  could 

i 

not  become  effectual  and  Docket  No.  540  could  not 

—  { f  1  < 

cease  to  be  a  pending  and  undisposed  of  proceeding 
before  the  Commission,  because  of  such  dismissal, 
unless  and  until  the  Commission  should  overrule  in 
toto  the  then  pending  motion  to  vacate  the  dismissal 
order  and  for  a  rehearing.  Such  motion  was  never 
overruled.  On  the  contrary,  it  was  sustained,  and 
the  inchoate  order  of  dismissal  was  vacated,  thereby 

leaving  Docket  No.  540  in  the  same  status  as  though 

.<  •_ 

such  inchoate  dismissal  order  had  never  been  made. 

That  said  dismissal  order  was  not  a  final  determi¬ 
nation  of  Docket  No.  540  and  that  Docket  No.  540 
has,  since  the  filing  of  the  original  complaint 
therein,  continuously  been  and  now  is  a  cause  pend¬ 
ing  before  the  Federal  Trade  Commission,  is 
> 

clearly  established  by  all  the  authorities.  Final 

i  1.  .  1 ^ 

judgments  are  such  as  to  put  an  end  to  the  action. 
Snell  v.  Bridgwater ,  etc.,  71  Mass.  296  (300). 

1 i  i  ■ 

“A  decree  is  final  which  disposes  of  all  questions 
presented  for  decision  in  a  cause,”  etc.  S pitman  v. 
Gilpin,  93  Va.  698,  25  S.  E.  1004  (1007). 

Proceedings  in  which  a  final  judgment  has  been 
rendered  and  a  motion  for  new  trial  thereafter  filed, 
remain  in  fieri,  unless  and  until  the  motion  for  a 

12892—28 - 6 
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new  trial  is  overruled.  Watson  v.  Mayberry,  49 
Pae.  479  (481)  ;  15  Utah  265.  .  , 

If  the  motion  for  new  trial  is  granted,  the  pro- 
eeedings  remain  in  fieri .  McNamara  v.  Minnesota 
Central,  etc.,  12  Minna.  388  (394). 

i  * 

A  case  in  which  judgment  has  been  rendered  and 
thereafter  a  motion  has  been  made  to  set  aside  the 
judgment,  is  not  “finally  disposed  of.”  It  remains 

\  i  : 

in  fieri ,  unless  and  until  the  motion  to  set  aside  shall 
be  overruled.  Lloyd  v.  Spurrier ,  72  N.  W.  (Iowa) 
688. 

i  ■)  i 

If  the  motion  shall  be  sustained  and  the  judgment 
set  aside,  the  cause  remains  in  fieri,  as  though  the 
judgment  of  dismissal  had  not  been  rendered. 
Mast €7i  v.  Indiana,  etc.,  49  N.  E.  981;  19  Indiana 
Appellate,  633. 

The  allegations  of  the  complaint  herein  affirma¬ 
tively  show  that  the  cause,  Docket  No.  540,  Federal 
Trade  Commission  against  The  Royal  Baking 
Powder  Company,  appellant  herein,  became  a  pro¬ 
ceeding  pending  by  the  issuance  of  the  complaint 
in  said  cause  and  its  service  on  respondent  therein, 
appellant  here,  and  has  been  continuously  ever 
since,  and  now  is,  a  proceeding  pending,  not  ter¬ 
minated — in  fieri. 

S.  The  order  of  dismissal  was  administrative  and  the  power  to  make 
it  carries  with  it  the  power  to  vacate  it 

The  authority  to  issue  a  complaint  is  expressly 
granted  by  the  Act,  but  the  order  issuing  it  is 
administrative,  involves  the  exercise  of  discretion, 
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and  is  not  reviewable  by  the  courts.  The  author¬ 
ity  to  issue  a  complaint  carries  with  it,  by  neces¬ 
sary  implication,  the  power  to  dismiss  it,  and,  we 
claim,  just  as  clearly  the  power  to  vacate  the  order 
of  dismissal.  The  power  to  enter  an  administra¬ 
tive  order  carries  with  it  the  power  to  rescind  that 
order  and  to  enter  another  and  different  order. 
In  Lane  v.  Mickadiet,  241  U.  S.  201,  the  Supreme 
Court  held  that  the  Secretary  of  the  Interior  was 
clothed  with  power  to  reopen  and  reconsider  a  mat¬ 
ter  in  which  an  administrative  order  determining 
the  heirs  of  an  allottee  Indian  had  been  made,  and 
that  the  courts  would  not  interfere  with  his  action. 
The  court  said,  in  part : 

The  exception  rests  upon  two  considera¬ 
tions:  (a)  The  want  of  power  of  the  Secre¬ 
tary  to  reopen  or  reconsider  the  prior  ad¬ 
ministrative  order  recognizing  the  relators 
as  the  heirs  of  the  deceased  allottee — an  ab¬ 
sence  of  authority  which  it  is  deemed  re¬ 
sulted  from  the  provisions  of  the  Act  of 
1910  which  we  have  previously  quoted  in 
the  margin ; 

%  *  *  *  *  * 

(b)  The  first  proceeds  upon  the  theory 
that  the  provision  of  the  Act  of  1910  to  the 
effect  that  the  decision  of  the  Secretary 
recognizing  the  heirs  of  a  deceased  allottee 
i ‘shall  be  final  and  conclusive’ ’  caused  the 
prior  order  of  the  Secretary  recognizing  the 
relators  as  heirs  to  completely  exhaust  his 
power,  and  therefore  to  give  a  character  of 
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absolute  finality  to  such  order  even  although 
the  property  to  which  it  related  was  yet  in 
the  administrative  control  of  the  Depart¬ 
ment,  because  of  the  trust  imposed  by  the 
law  of  the  United  States,  until  the  expira¬ 
tion  of  the  statutory  period.  But  we  are  of 
opinion  that  this  is  a  mistaken  view.  The 
words  “ final  and  conclusive”  describing  the 
power  given  to  the  Secretary  must  be  taken 
as  conferring,  and  not  as  limiting  or  destroy¬ 
ing,  that  authority.  In  other  words,  they 
must  be  treated  as  absolutely  excluding  the 
right  to  review  in  the  courts,  as  had  hitherto 
been  the  case  under  the  Act  of  1887,  the  ques¬ 
tion  of  fact  as  to  who  were  the  heirs  of  an 
allottee,  thereby  causing  that  question  to  be¬ 
come  one  within  the  final  and  conclusive  com¬ 
petency  of  the  administrative  authority.  As 
it  is  obvious  that  the  right  to  review  on 
proper  charges  of  newly  discovered  evidence, 
or  fraud,  a  previous  administrative  order, 
while  the  property  to  which  it  related  was 
under  administrative  control,  was  of  the  very 
essence  of  administrative  authority  ( Michi¬ 
gan  Land  &  Lumber  Co.  v.  Rust,  168  U.  S. 
589),  it  must  follow  that  the  construction 
upheld  would  not  only  deprive  the  Secretary 
of  the  final  and  conclusive  authority  which 
the  statute  in  its  context  contemplated  he 
should  have  but  would  indeed  render  the 
administrative  power  conferred  wholly  in¬ 
adequate  for  the  purpose  intended  by  the 
statute.  And  it  must  be  further  apparent 
that  the  inadequacy  of  authority  which  the 
proposition,  if  accepted,  would  bring  about 
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could  not  be  supplied,  since  it  would  come  to 
pass  that  although  the  property  was  yet  in 
the  control  of  the  United  States  to  carry  out 
the  trust,  there  would  be  an  absence  of  all 
power,  both  in  the  administrative  and  judi¬ 
cial  tribunals,  to  correct  an  order  once  ren¬ 
dered,  however  complete  might  be  the  proof 
of  the  fraud  which  had  procured  it. 

9.  To  stop  the  Commission's  proceeding  by  injunction  would  be  an 
unconstitutional  interference  with  the  legislative  and  executive 
branches  of  the  Government 

Under  the  division  of  powers  in  the  Federal  Con¬ 
stitution  it  is  established  that  the  courts  may  not 
restrain  the  exercise  of  constitutional  authority  by 
either  the  legislative  or  executive  branches  of  the 
Government. 

The  Congress  has  specified  a  procedure  in  gen¬ 
eral  outline  to  be  followed  by  the  Commission,  leav¬ 
ing  the  Commission  to  fill  in  the  details  of  the  adop¬ 
tion  of  rules  and  regulations.  The  Act  has  repeat¬ 
edly  been  held  to  be  constitutional.  The  courts  may 

therefore  not  interfere  by  injunction  or  otherwise 

,  * 11  *  * 

with  the  Commission’s  proceedings  under  the  stat¬ 
ute,  their  jurisdiction  being  limited  to  reviewing 
what  has  been  done  by  the  Commission  when  an 
order  to  cease  and  desist  has  been  entered.  Iti 
Minneapolis  Chamber  of  Commerce  v.  Federal 
Trade  Commission,  supra,  the  Circuit  Court  of  Ap¬ 
peals  for  the  Eighth  Circuit,  in  denying  either  cer¬ 
tiorari  or  injunction,  said : 

To  halt  this  investigation  before  testimony 
is  taken  would  be  an  invasion  of  the  powers 
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of  the  legislative  and  executive  branches  of 
the  Government. 

It  is  well  established  that  injunction  will  not  lie 
to  prevent  public-service  commissioners  from  fixing 
the  charges  or  rates  of  public-service  corporations 
as  duly  authorized  in  that  regard  by  legislative 
bodies.  The  decisions  are  that  this  is  a  quasi  legis¬ 
lative  function,  with  the  exercise  of  which  the  courts 
may  not  interfere  in  advance,  but  must  await  the 
action  of  the  administrative  body,  and  if  the  rates 
finally  made,  or  the  order  issued,  deprive  the  parties 
of  any  constitutional  or  legal  right  the  courts  will 
interfere.  That  is  to  say,  while  the  courts  may,, 
after  the  action  of  the  administrative  body,  inter¬ 
fere  to  protect  those  affected,  they  may  not  by  in¬ 
junction  prevent  the  body  from  functioning. 

McChord  v.  L.  &  N.  R.  R.  Co.,  183  U.  S. 
483.  » 

So.  Pac.  Co.  v.  Bartine,  170  Fed.  725. 

'.if  <VJ 

10.  There  was  no  want  of  due  process  in  the  proceedings  reopening 

the  case 

From  pages  71  to  94  of  their  brief  counsel  for  ap- 
pellant  seek  to  establish  want  of  due  process  in  the 
proceeding  subsequent  to  the  filing  of  the  motion  to 
vacate  the  order  of  dismissal.  Counsel  say: 

Ji'jj*)  i 

Even  if  the  authority  to  invoke  dismissal 
were  conceded,  still  the  means  and  methods 
employed  by  appellees  against  the  appellants 
have  been  so  irregular,  so  flagrantly  in  denial 
of  appellant’s  rights,  so  contrary  to  the  prO- 
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visions  of  the  statute,  so  arbitrary,  willful, 
and  capricious  as  to  constitute  a  procedure 
unknown  to  the  common  law,  a  denial  of  due 
process  of  law,  and  a  course  of  conduct  so 
unequitable  and  unlawful  as  to  warrant  inter¬ 
ference  and  restraint  by  the  courts. 

We  had  supposed  that  the  most  that  appellants 
would  claim  was  that  they  were  entitled  to  an  in¬ 
junction  to  prevent  the  Commission  from  proceed¬ 
ing  outside  of  or  in  excess  of  its  jurisdiction.  If  it 
had  jurisdiction  of  the  subject  matter  and  of  the 
parties,  irregularity  in  the  proceeding  is  not  ground 
for  an  injunction  but  for  correction  on  review  as 
provided  by  the  statute. 

Counsel  first  take  up  the  question  of  notice.  The 
record  shows  on  its  face  that  the  appellant  was 
served  with  the  motion  to  vacate  the  order  of  dis¬ 
missal  and  with  every  other  motion  or  action  made 
or  taken  by  counsel  for  the  Commission  subsequent 
to  the  motion  to  vacate  and  that  counsel  for  appel¬ 
lant  filed  in  writing  opposition  to  every  such  motion 
and  also  appeared  and  opposed  all  motions  by  oral 
argument.  The  case  of  Karrick  v.  Wetmore,  25 
App.  S.  D.  415,  and  205  U.  S.  141,  quoted  from  at 
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length  in  appellant’s  brief,  is  not  in  point,  since  it 
is  clear  that  in  that  case  the  Massachusetts  court 
struck  out  an  order  dismissing  the  case  and  restored 
it  to  the  docket  without  any  notice  whatever  to 
defendant.  Such  was  not  the  case  here. 

Want  of  notice  is  further  sought  to  be  predicated 
on  the  allegation,  on  information  and  belief,  that 


the  Commission  considered  other  exhibits,  papers, 
and  affidavits  without  notice  to  Appellant.  (Rec. 
21,  Paragraph  38.)  This  point  has  heretofore  been 
discussed.  (Supra,  pp.  11, 12-14.)  Counsel  do  not 
know  to  what  papers  this  statement  refers.  But 
if  the  Commission  was  authorized  to  reopen  the 
case  and  if  it  should  hereafter  enter  an  order  to 
cease  and  desist  based  upon  competent  material 
evidence  introduced  into  the  record  before  the  order 
of  dismissal  was  entered  and  upon  such  evidence 
adduced  after  the  reopening,  it  is  submitted  that 
the  court  will  not  set  aside  such  order  because  in 
its  opinion  the  evidence  upon  which  it  was  re¬ 
opened  was  meagre  or  because  of  the  allegation 
that  papers  not  served  upon  the  appellant  were 
considered  by  the  Commission  in  reopening  the 
case.  But  these  irregularities,  if  they  occurred — 
and  we  have  shown  that  there  is  no  sufficient  alle¬ 
gation  that  they  did  occur,  are  not  ground  for  en¬ 
joining  the  Commission  from  proceeding  to  take 
further  evidence  under  the  order  reopening  the 
case,  but  are  to  be  considered  by  the  proper  Circuit 
Court  of  Appeals  on  petition  to  review  and  set  aside 
such  order  to  cease  and  desist,  if  any,  as  the  Com¬ 
mission  may  issue. 

In  this  section  of  their  brief  counsel  also  claim 
that  appellees,  in  reopening  the  case,  were  seeking 
to  take  testimony  on  newT  charges  not  found  in  the 
amended  complaint  in  Docket  540,  and  that  the 
Commission  was  therefore  proceeding  without  the 


charges  required  by  the  statute.  There  is  no  pos¬ 
sible  basis  for  such  a  statement.  {Supra,  pp. 
18-19,  24.) 

The  case  was  reopened  to  take  further  evidence 
under  the  charges  of  the  amended  complaint  and 
the  order  reopening  it  specifies  the  charges  of  that 
complaint  under  which  evidence  is  to  be  taken. 
Appellant  was  therefore  fully  and  particularly  ad¬ 
vised  of  the  charges. 

The  only  other  acts  of  the  appellant  which  were 
mentioned  in  the  several  motion  papers  of  counsel 
for  the  Commission  had,  before  this  case  was  in¬ 
stituted,  been  made  the  subject  of  a  new  complaint 
known  as  Docket  1499  in  which  counsel  for  appel¬ 
lants  herein  are  counsel  of  record  for  the  respond¬ 
ent,  Royal  Baking  Powder  Company  {supra,  pp. 
18-19,  24).  This  court  may  take  judicial  notice  of 
the  Commission’s  complaint  in  Docket  1499  and  of 
its  contents.  It  is  seen  therefore  that  there  are  no 
charges  pending  before  the  Commission  against  ap¬ 
pellant  in  support  of  which  evidence  is  to  be  taken, 
of  which  appellant  is  not  fully  advised,  and  that  the 
order  reopening  the  case  was  for  the  purpose  of 
taking  further  testimony  under  certain  charges  of 
the  complaint  in  Docket  540.  The  case  of  Garfield 
v.  U.  S.  ex  rel.  Spalding,  cited  by  counsel  for  ap¬ 
pellant  (brief,  pages  86-87)  is  not  in  point  since 
the  court  expressly  states  that  “in  considering 
other  charges  than  those  which  the  relator  was 
called  upon  to  answer  and  founding  his  order  of 
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disbarment  thereon,  the  Secretary  acted  in  excess 
of  his  jurisdiction  in  the  premises.” 

There  was,  we  claim,  neither  want  of  notice  nor 
lack  of  due  process  in  what  was  done. 

IV 

The  action  of  the  law  court  sustaining  the  motion  to 
quash  the  peremptory  writ  of  certiorari  was  in  accord¬ 
ance  with  law 

Where  a  writ  of  certiorari  has  issued  ex  parte ,  it 
is  in  the  power  of  the  court  to  quash  the  writ  before 
anv  return  is  made  thereto  on  the  motion  of  the  de- 
fendant.  Padgett  v.  District  of  Columbia,  17  Ap¬ 
peals  D.  C.  255  (262-4). 

No  statute  has  been  passed  to  enlarge  the  scope 
of  the  writ  of  certiorari  at  common  law.  Degge  v. 
Hitchcock,  229  U.  S.  162  (170)  . 

First  Ground. — That  the  Federal  Trade  Commis¬ 
sion  is  not  a  judicial  tribunal  and  exercises  no  judi¬ 
cial  powers. 

In  Degge  v.  Hitchcock,  229  U.  S.  162,  at  pages* 
170-171,  the  Supreme  Court  of  the  United  States 
uses  these  words: 

*  *  *  When  later  still  its  scope  was  en¬ 

larged  so  as  to  make  it  serve  the  office  of  a 
writ  of  error,  certiorari  was  granted  only  in, 
those  instances  in  which  the  inferior  tribunal 
had  acted  without  jurisdiction,  or  in  disre¬ 
gard  of  statutory  provisions.  But  in  those 
cases  the  writ  ran  to  boards  ( Reaves  v.  Ains¬ 
worth,  219  U.  S.  296),  officers,  tribunals,  and 
inferior  judicatures,  whose  findings  and  de¬ 
cisions,  even  though  erroneous,  had  the  qual- 
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ity  of  a  final  judgment,  and  there  being  no 
right  of  appeal  or  other  method  of  review,  the 
extraordinary  writ  of  certiorari  was  re¬ 
sorted  to  from  necessity  to  afford  a  remedy 
where  there  would  otherwise  have  been  a  de¬ 
nial  of  justice.  But  in  all  those  cases  it  ran 
from  court  to  court,  including  boards,  officers, 
or  tribunals  having  a  limited  statutory  juris¬ 
diction,  but  whose  judgments  would  be  con¬ 
clusive  unless  set  aside. 

r  |  .  : 

At  page  171  the  court  said,  speaking  of  a  hearing 

and  order  by  the  Postmaster  General: 

*  >  J  >  >  ■ 

Not  being  a  judgment,  it  was  not  subject 
to  appeal,  wilt  of  error,  or  certiorari. 

No  order  made  by  the  Federal  Trade  Commis¬ 
sion  is  judicial  and  none  has  the  effect  of  a  judg¬ 
ment. 

Sears,  Roebuck  ct*  Co,  v.  Federal  Trade 
Commission,  258  Fed.  307  (312). 

National  Harness,  etc,  v.  Federal  Trade 
Commission,  268  Fed.  705  (707). 

Eastman,  etc,  v.  Federal  Trade  Commis¬ 
sion,  7  Fed  (2d)  994  (996). 

Chamber  of  Commerce,  etc,  v.  Federal 
Trade  Commission,  280  Fed.  45  (48). 

In  the  Chamber  of  Commerce  case,  supra,  the 
court  said  : 

The  Federal  Trade  Commission  exercises 

:  ,  • 

administrative,  not  judicial,  powers. 

Again  in  said  case  the  court  said : 

The  powers  conferred  upon  this  Commis¬ 
sion  are  similar  to  those  conferred  upon  the 
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Interstate  Commerce  Commission,  with  the 
exception  that  the  powers  of  the  latter  are 
more  pronounced  and  potential. 

In  that  case  a  writ  of  certiorari  was  asked,  and  it 
was  held  that  certiorari  would  not  lie.  The  Inter¬ 
state  Commerce  Commission  with  powers  similar 
to  those  of  the  Federal  Trade  Commission,  but 
larger,  is  held  to  be  an  administrative  body  and  its 
proceedings,  trials,  findings,  and  orders  are  held  to 
involve  no  judicial  powers  or  action.  Its  order  is 
an  administrative  order.  Detroit,  etc .  v.  Interstate 
Commerce  Commission,  277  Fed.  535  (537).  See 
also  Chamber  of  Commerce  v.  Federal  Trade  Com¬ 
mission,  13  F.  (2d)  673. 

In  Proper  v.  John  Bene,  etc.,  295  Fed.  729  (731), 
the  court,  speaking  of  proceedings  by  the  Commis¬ 
sion  under  Section  Five  of  the  Federal  Trade  Com¬ 
mission  Act,  said: 

The  result  of  the  proceedings  before  the 
Commission  is  an  order  which  has  no  effect 
in  itself,  unless  made  operative  by  the  Cir¬ 
cuit  Court  of  Appeals,  which  has  power  of 
review.  The  doctrine  of  res  ad  judicata  has 
no  application  unless  a  final  judgment  is 
involved. 

In  order  to  be  reviewable  by  writ  of  certiorari, 
the  order  must  “have  the  quality  of  a  final  judg¬ 
ment.”  Degge  v.  Hitchcock,  229  U.  S.  162  (170) 
supra.  “A  judgment  is  the  end  of  the  law.  It 
finally  terminates  the  disputes  and  adjusts  the  ad¬ 
verse  interests  of  mankind.”  Freeman  on  judg- 
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ments,  5  Ed.  Vol.  I,  Sec.  1,  p.  2 — “No  order  of  the 
Federal  Trade  Commission  is  a  judgment  at  all; 
none  adjudicates  any  thing.  ’ 1  Proper  v.  John  Bene, 
295  Fed.  729  (731). 

The  only  orders  within  the  scope  of  the  writ 
issued  herein  are  incidental,  current,  and  interlocu¬ 
tory  in  furtherance  of  a  trial  in  progress  and  still 
unfinished.  None  has  the  quality  of  a  final  judg¬ 
ment.  None  terminates  the  proceedings.  They 
are  still  in  fieri . 

Second  Ground. — That  the  Federal  Trade  Com¬ 
mission  is  an  administrative  tribunal,  exercises 
only  administrative  powers,  and  makes  only  admin¬ 
istrative  orders. 

This  is  but  a  statement  in  another  form  of  the 
first  ground,  and  is  supported  by  the  same  author¬ 
ities. 

A  writ  of  certiorari  will  not  lie  to  stay  adminis¬ 
trative  proceedings  while  in  fieri. 

Degge  v.  Hitchcock ,  229  U.  S.  162  (172),  supra. 
At  page  172,  the  court  says: 

Besides,  if  the  common-law  writ,  with  all 
of  its  incidents,  could  be  construed  to  apply 
to  administrative  and  quasi- judicial  rulings 
it  could,  with  a  greater  show  of  authority, 
issue  to  remove  a  record  before  decision  and 
so  prevent  a  ruling  in  any  case  where  it  was 
claimed  there  was  no  jurisdiction  to  act. 
This  would  overturn  the  principle  that,  as 
long  as  the  proceedings  are  in  fieri  the  courts 
will  not  interfere  with  the  hearing  and  dis¬ 
position  of  matters  before  the  Departments. 
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Plested  v.  Abbey,  228  U.  S.  42,  51.  To  hold 
that  the  writ  could  issue  either  before  or 
after  an  administrative  ruling  would  make 
the  dispatch  of  business  in  the  Departments 
wait  on  the  decisions  of  the  courts  and  not 
only  lead  to  consequences  of  the  most  mani¬ 
fest  inconvenience  but  would  be  an  invasion 
of  the  Executive  by  the  Judicial  branch  of 
the  Government. 

i,  o&H* 

Such  writ  will  not  lie  to  review  an  administrative 
order. 

>  /  i 

Degge  v.  Hitchcock,  229  U.  S.  162  (172), 
supra. 

Detroit  v.  Interstate  Commerce  Commis¬ 
sion,  277  Fed.  535  (537). 

Michadiet  v.  Payne,  269  Fed.  194  (197). 

U.  S.  ex  rel.  v.  Elliott,  3  Fed.  (2d)  496 
(499). 

In  the  Mickadiet  case,  supra,  this  Court  having 
announced  the  rule  that  certiorari  will  not  lie  to 
review  an  administrative  order,  added,  “to  this  rule 
there  are  no  exceptions’’  (page  197). 

In  Detroit,  etc.,  v.  I.  C.  C.,  supra,  at  page  538,  the 
court  held  that  a  writ  of  certiorari  would  not  have 
issued  had  the  I.  C.  C.  “acted  outside  its  jurisdic- 
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tion,”  having  first  held  that  the  Interstate  Com¬ 
merce  Commission  is  an  administrative  tribunal. 

In  Degge  v.  Hitchcock,  supra,  at  page  171,  the 
Supreme  Court  held  that  the  proceedings  under 
consideration  were  under  a  statute  passed  primarily 
for  the  benefit  of  the  public  at  large,  authorizing 
an  order  for  their  protection,  that  such  fact  gave 
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an  administrative  quality  to  the  hearing  and  to  the 
order  and  was  sufficient  to  prevent  it  from  being 
subject  to  review  by  a  writ  of  certiorari.  By  the 
same  logic  every  proceeding  by  the  Commission, 
under  Section  5,  is  an  “ administrative  hearing,” 
and  any  resulting  order  must  be  administrative.  If 
the  order  to  dismiss  was  administrative,  as  it  clearly 
was,  the  order  vacating  the  order  to  dismiss  was 
also  administrative.  Mickadiet  v.  Payne,  269  Fed. 
194  (197). 

As  already  shown,  “no  statute  has  been  passed  to 
enlarge  the  scope  of  the  writ  at  connnon  law.” 
Degge  v.  Hitchcock,  229  U.  S.  162  (170),  supra. 

Possibly  since  the  year  1879,  the  powers  of  a 
Justice  of  the  Peace  in  the  District  of  Columbia 
have  been  changed,  but  the  cases  next  cited  set  forth 
the  unchanged  law  as  to  a  remedy  by  writ  of  cer¬ 
tiorari  to  review  an  administrative  act . 

As  the  law  then  was,  when  a  justice  of  the  peace 
entered  a  judgment  on  a  verdict  of  a  jury,  he  acted 
“ministerially.” 

At  about  that  time  two  cases  were  decided  by  the 
Supreme  Court  of  the  District : 

Fitzgerald  v.  Leisman,  McIntosh  v.  John¬ 
son,  McArthur’s  Kept.  No.  3,  Supreme  Court, 
D.  C.  p.  6,  Id.  p.  586. 

In  each  case  a  writ  of  certiorari  was  resorted  to 
for  the  review  of  a  judgment  of  a  justice  of  the 
peace.  Prior  to  that  time  the ‘  6  Circuit  Court  of  this 
District”  had  decided  that  the  act  of  the  justice  of 
the  peace  was  ministerial.  In  the  first  of  the  two 
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cases  last  above  cited,  the  court,  in  speaking  of  such 
prior  decision  of  the  Circuit  Court,  said: 

They  held  that  in  such  a  case  the  justice 
acted  ministerially  in  entering  judgment 
upon  the  verdict;  that  the  jury  was  a  sub¬ 
stitute  for  the  magistrate  and  decided  both 
law  and  fact;  that  consequently  there  was 
neither  certiorari  nor  a  bill  of  exceptions,  for 
the  reason  that  there  was  no  act  of  the  justice 
to  revise  or  review.  (There  are  no  italics  in 
the  reported  opinion.) 

In  the  case  first  above  cited,  in  which  said  lan¬ 
guage  is  used,  the  writ  was  quashed.  In  the  case 

t  5 

second  above  cited,  the  writ  was  also  quashed  on 
the  authority  of  the  first  case.  The  basis  of  both 
decisions  is  the  rule  that  certiorari  will  not  lie  to 
review  an  administrative  act. 

See  also  the  recent  important  decision  in  Postnm 
v.  California,  278  U.  S.  693,  698,  700. 

In  the  last  analysis  the  petition  seeks  to  enforce 
an  administrative  order — the  order  dismissing  the 
complaint  against  the  petitioner.  The  only  power 
vested  in  any  court  to  enforce,  or  give  effect  to  that 
order,  if  any  court  has  such  power,  is  a  Circuit 
Court  of  Appeals,  after  an  order  to  cease  and  desist 
has  been  issued.  Section  Five  provides  that  “The 
jurisdiction  of  the  Circuit  Court  of  Appeals  of 
the  United  States  to  enforce,  set  aside,  or  modify 
orders  of  the  Commission  shall  be  exclusive.” 

Third  ground. — That  a  writ  of  certiorari  may 
not  issue  on  the  motion  of  a  petitioner  who  has 
another  adequate  remedy;  and  for  any  wrongful 
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act  within  the  power  of  the  Commission  there  is 
another  adequate  remedy. 

The  existence  of  another  adequate  remedy  is 
fatal  to  the  right  to  a  writ  of  certiorari. 

Degge  v.  Hitchcock,  229  U.  S.  162  (171-2). 

U.  S.  ex  rel.  v.  Elliott,  3  F..  (2d)  496 
(497  &  9). 

Mickadict  v.  Payne,  269  Fed.  194  (197). 

Whitney  v.  Dick ,  202  U.  S.  132  (140). 

No  action  by  the  Commission  can  injuriously 
affect  petitioner,  unless  and  until  the  Commission 
shall  issue  and  serve  an  order  to  “cease  and  desist.” 
It  is  not  a  judgment. 

It  carries  no  penalties.  Petitioner  may  disregard 
it  unless  and  until  respondent  shall  file  a  complete 
transcript  of  all  documents,  pleadings,  evidence, 
and  orders  in  a  Circuit  Court  of  Appeals,  vesting 
such  court  with  jurisdiction  of  the  whole  case  as  one 
of  original  jurisdiction;  and  ask  that  court  to  make 
a  decree  for  its  enforcement.  That  gives  to  peti¬ 
tioner  a  plain  and  adequate  remedy,  before  he  can 
be  bound  by  any  action  of  the  Commission  or  of 
the  court. 

Section  Five,  Federal  Trade  Commission 
Act. 

Proper  v.  John  Bene,  &  c.,  295  Fed.  729 
(731). 

Chamber  of  CommeYce  &  c.,  v.  F .  T.  C., 
280  Fed.  45  (48). 

That  the  remedy  pointed  out  will  not  restrain 
the  Commission  from  proceeding  with  a  case  to 
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dismissal  or  an  order  to  cease  and  desist,  does  not 
make  the  remedy  inadequate.  nfT 

In  the  case  of  Pittsburg  v.  I.  C .  C.,  280  Fed.  1014 
(1015-6)  a  situation  similar  in  principle  was  pre+. 
sented.  It  was  claimed  that  the  Interstate  Com¬ 
merce  Commission  had  no  jurisdiction  of  the  sub¬ 
ject  matter,  because  the  statute  was  void.  The  ac¬ 
tion  of  the  Commission  under  that  statute  and  the 
remedy  of  the  petitioner  were  identical  in  princi¬ 
ple  with  this  case.  They  sought  to  stay  the  proceed¬ 
ings,  because  of  lack  of  jurisdiction  and  the  ir¬ 
reparable  loss  of  immense  costs  of  litigation. 

This  court  held  that  the  statute  furnished  an 
adequate  remedy  in  that  the  complainant  could  en¬ 
force  his  award  only  in  a  court,  and  that  in  case  of 
and  after  award  petitioner  might  resort  to  a  court 
to  have  the  award  set  aside.  Inability  to  stay  pro¬ 
ceedings  or  ever  to  recover  expenses  of  defense  be¬ 
fore  the  Commission  did  not  render  the  remedy 
inadequate. 

To  the  same  effect  is  the  decision  in  Chamber  of 
Commerce  v.  F.  T.  C.,  supra,  in  which  want  of 
jurisdiction  of  subject  matter  or  of  the  persons  of 
petitioners  was  alleged.  Chamber  of  Commerce, 
etc.,  v.  F .  T.  C.,  280  Fed.  45  (48)  supra. 

In  the  case  of  Indiana,  etc.,  v.  Koehne,  188  U.  S. 
681  (685-9),  the  petitioner  sought  to  restrain  pro¬ 
ceedings  to  appraise  its  property  and  levy  taxes 
thereon  under  a  statute  alleged  to  be  unconstitu^ 
tional  and  void.  It  was  sought  to  stay  proceedings 
to  save  expenses,  to  avoid  the  fixing  of  liens  on  its 
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property,  and  to  avoid  the  payment  of  void  taxes. 
The  statute  provided  that  petitioner  might  appeal 
to  the  Board  of  Review,  or  might  pay  the  taxes 
and  file  an  action  to  recover  the  money  so  paid.  It 
was  contended  that  the  remedy  was  postponed  un¬ 
til  the  illegal  proceedings  had  eventuated  in  void 
taxes  to  the  irreparable  injury  of  petitioner. 

The  court  held  that  the  statutory  remedy  was 
adequate  and  exclusive. 

Fourth  Ground. — That  a  writ  of  certiorari  will 
not  issue  at  the  motion  of  a  petitioner  who  has  a 
statutory  remedy,  such  statutory  remedy  being 
exclusive. 

This  ground  is  in  a  large  sense  the  same  as  the 
third  ground  and  the  cases  cited  thereunder  sustain 
this  ground.  See  also: 

Section  Five  of  Federal  Trade  Commission 
Act. 

Proper  v.  John  Bene  et  Co.,  295  Fed.  729 
(731)  supra. 

,  Chamber  of  Commerce,  etc.,  v.  F.  T.  C., 
280  Fed.  45  (48)  supra. 

Pittsburg,  etc.,  v.  I.  C.  C.,  280  Fed.  1014 
-  (1015-6). 

Indiana,  etc.  v.  Koehne,  188  U.  S.  G81 
(683-9). 

^  Delaware  et  Hudson  Co.,  v.  U.  S.  et  I.  C.  C., 
266  U.S.  438  (449). 

r  Fifth  Ground. — That  there  is  no  rightful  author¬ 
ity  in  the  Supreme  Court  of  the  District  of  Colum¬ 
bia  to  issue  a  writ  of  certiorari  to  review  the  pro¬ 
ceedings  of  respondent  under  Section  Five,  because 
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the  statute  specifically  provides  what  order  of  the 
Commission  may  be  reviewed  by  a  court,  by  what 
court  and  how ;  and  expressly  denies  jurisdiction  to 
all  other  courts  by  these  words : 

The  jurisdiction  of  the  Court  of  Appeals 
of  the  United  States  to  enforce,  set  aside,  or 
modify  orders  of  the  Commission  shall  be 
exclusive. 

Were  the  Federal  Trade  Commission  a  judicial 
tribunal,  and  had  it  rendered  a  final  judgment,  the 
statutory  provision  just  quoted  would  deny  to  the 
court  below  the  power  to  review,  set  aside,  or  modify 
such  final  judgment. 

The  statute  is  too  plain  for  doubt.  (See  Section 
Five,  Federal  Trade  Commission  Act.) 

In  the  case  of  Hurst  v.  F .  T.  C.,  268  Fed.  874 
(878),  a  District  Court  held  that  the  jurisdiction  of 
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the  Circuit  Court  of  Appeals  is  exclusive,  that  no 
other  court  may  restrain  proceedings  by  the  Com¬ 
mission  under  Section  Five,  and  that  “to  anticipate 
by  injunction,  the  action  of  the  Commission,  and  the 
judgment  of  the  court,  charged  under  the  law  with 
the  review  thereof,  would  be  clearly  an  usurpation 
of  authority.”  )1>ino 

In  the  case  of  Chamber  of  Commerce,  &c.,  v. 
F.  T .  C.,  280  Fed.  45  supra,  a  Circuit  Court  of  Ap¬ 
peals  held:  n  (; 

(1)  That  a  writ  of  certiorari  will  not  issue 
even  out  of  a  circuit  court  of  appeals  to  the 
Commission  to  stay  its  proceedings  under 
Section  Five. 
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(2)  That  the  statutory  remedy  is  exclu¬ 
sive,  both  as  to  the  court  and  as  to  the  prac¬ 
tice — that  the  exclusive  remedy  is  in  a  circuit 
court  of  appeals  on  a  petition  to  enforce  or 
on  a  petition  to  vacate  an  order  to  cease  and 
to  desist. 

Sixth  ground. — That  the  writ  issued  herein  calls 
for  the  certification  and  delivery  to  this  court  of  a 
designated  portion  of  the  record,  for  papers,  evi¬ 
dence,  documents,  and  confidential  files  of  the  Com¬ 
mission  in  a  proceeding  not  yet  terminated,  but  in 
which  a  trial  is  in  progress  and  unfinished;  and 
upon  which  no  final  order  has  been  made  by  the 
Commission. 

The  order  sought  to  be  reviewed  must  have  “the 
quality  of  a  final  judgment.”  Degge  v.  Hitchcock, 
229  U.  S.  162  (170),  supra. 

As  already  shown,  it  must  adjudicate  the  rights 
of  the  parties  and  terminate  the  proceedings. 

As  fully  shown  above,  no  order  of  the  Commis¬ 
sion  has  “the  quality  of  a  final  judgment”  and  none 
“adjudicates”  anything. 

“Certiorari  lies  only  to  inferior  courts  and 
officers  exercising  judicial  powers,  and  is  directed 
to  the  court,  magistrate,  or  board  exercising  such 
powers,  requiring  the  certification  of  the  record  in 
a  matter  already  terminated.”  “Its  function  is 
not  to  restrain  or  prohibit  but  to  annul.” 

V.  S.  ex  rel.  v.  Elliott,  3  F.  (2d)  496  (497). 

Patterson  v.  U.  S.,  15  U.  S.  (2  Wheaton) 
221  (225). 
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The  proceedings  sought  to  be  certified  to  the  court 
below  are  in  fieri .  It  is  not  possible  for  petitioner 
to  have  suffered  injury  in  any  legal  sense.  He  can 
have  no  legal  grievance  as  yet,  and  needs  no  remedy 
now.  It  can  not  now  be  alleged  proven,  or  found 
that  he  ever  will  have  as  is  illustrated  in  the  words 
of  the  Supreme  Court  in  Wilson  v.  Lambert ,  168 
U.  S.  611,  at  p.  617: 

It  does  not  yet  appear  that  these  appellees 
will,  when  final  action  shall  have  been  taken, 
have  any  substantial  grounds  of  complaint. 

In  order  to  be  subject  to  review  by  a  writ  of  cer¬ 
tiorari,  an  order  must  be  a  final  order,  made  by  a 
judicial  officer  in  the  exercise  of  judicial  powers, 
and  having  the  effect  of  a  final  judgment.  The 
proceedings  must  have  terminated.  The  object  of 
the  writ  is  to  annul  a  final  order  already  made  in 
proceedings  already  terminated. 

The  proceedings  which  the  writ  issued  in  this 
case  seeks  to  arrest,  stay,  and  restrain  consist  of : 

(1)  An  order  granting  counsel  for  the  Commis¬ 
sion  leave  to  reargue  the  case  of  the  Commission 
against  the  petitioner  herein. 

(2)  The  filing  of  a  supplemental  motion  to  vacate 
the  prior  order  dismissing  the  complaint  in  such 
proceeding. 

(3)  Notices  to  petitioner  and  argument  before 
the  Commission. 

(4)  An  order  by  the  Commission  vacating  the 
order  of  dismissal  and  reopening  the  case  for  fur¬ 
ther  evidence  as  to  certain  issues. 


(5)  A  petition,  notice,  argument,  an d  an  or 
uiM+ni mr  /»«c«  ^  further  rrh!  .»< 

a 

and  directing  the  taking  of  enden  -e. 
the  trial  pending  and  unfinished 


order  dismissing  the  complaint  in  tl 
referretl  to  are  expressly  ratifr'i  tn  a:« 
no  review  thereof  was  s-aurfit.  Tb» 
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Commission  sought  to  he  w  •  ■•*4  b  »?*- 

herein  is  exj»r vssly  limited  to  certain  watratoi 
current,  interlocutory,  admim^iratiT-  ar-~  ti 

w 

orders  made  far  an  administrative  bodv  ntWaw 

•  • 

of  an  administrative  mrcrtif  twm  tfan  mmi  mm 
pending,  together  with  a  tnal  -till  in  ]  r»ir  * 
unfinished,  preliminary  to  st*m*  aiam^ntiv# 
order  hereafter  to  be  made  bv  th  i  <nr 

Tlie  proceedings  that  sought  to  be  nvicawud  by 
tlie  writ  do  not  )  Kissess  any  one  of  tbe  five  eandab 
of  an  order  to  be  reviewable  bv  writ  of  -  vmnrv 
But  one  order  referred  to  is  alleged  to  be  nnaL  It 
is  an  administrative  onler  which  pet ex¬ 
pressly  approves  and  which  petitioner  iia-  ex;>n  ~~iy 
excluded  from  the  scope  of  the  writ. 

No  act  of  the  appellees  within  the  -cop*-  of  th* 
writ  and  sought  to  be  reviewed  herein  i-.  <«c  pr^ 
ports  to  be,  either  judicial  or  tinaL  but  all  an?  }^arts 
of  administrative  proceedings  still  in  fieri  and  are 
in  their  essential  nature  incidental,  current,  and 
interlocutory. 

As  already  shown,  certiorari  will  not  issue  to  the 
commission  to  remove  from  it  a  record  in  proceed- 
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ings  pending  before  it,  in  order  to  prevent  a  rul¬ 
ing  in  a  case  in  which  it  is  claimed  that  the  com¬ 
mission  has  no  jurisdiction  to  act.  It  will  not  lie 
to  review  proceedings  in  fieri. 

In  support  of  this  proposition  we  quote  a  second 
time  the  language  of  the  United  States  Supreme 
Court  in  the  case  of  Degge  v.  Hitchcock ,  229  U.  S. 
162  (172),  supra: 

Besides,  if  the  common-law  writ,  with  all 
of  its  incidents,  could  be  construed  to  apply 
to  administrative  and  gwasi- judicial  rulings 
it  could,  with  a  greater  show  of  authority, 
issue  to  remove  a  record  before  decision  and 
so  prevent  a  ruling  in  any  case  where  it  was 
.  claimed  there  was  no  jurisdiction  to  act. 
This  would  overturn  the  principle  that,  as 
long  as  the  proceedings  are  in  fieri,  the  courts 
will  not  interfere  with  the  hearing  and  dis¬ 
position  of  matters  before  the  Departments. 
Plested  v.  Abbey,  228  U.  S.  42,  51.  To  hold 
that  the  writ  could  issue  either  before  or 
after  an  administrative  ruling  would  make 
the  dispatch  of  business  in  the  Departments 
wait  on  the  decisions  of  the  courts  and  not 
only  lead  to  consequences  of  the  most  mani¬ 
fest  inconvenience  but  would  be  an  invasion 
of  the  Executive  by  the  Judicial  branch  of 
the  Government. 

To  allege  that  a  tribunal  is  acting  under  a  void 
statute,  or  has  no  jurisdiction  of  the  subject  matter, 

or  has  no  jurisdiction  of  the  persons  of  the  parties, 
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is  not  sufficient  to  show  that  proceedings  before  the 
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tribunal  are  not  in  fieri,  in  the  sense  that  a  writ  of 
certiorari  will  issue  to  review  them. 

Chamber  of  Commerce,  etc.,  v.  Federal 
Trade  Commission,  280  Fed.  45  (48). 

United  States  v.  Illinois,  etc.,  244  U.  S.  82 
(89),  supra. 

JDegge  v.  Hitchcock,  229  U.  S.  162  (172), 
supra. 

In  no  case  will  certiorari  lie  to  remove  a  record 
in  a  cause  not  “ already  terminated.” 

United  States  ex  rel.  v.  Elliott,  3  F.  (2d) 
496  (497),  supra. 

Patterson  v.  U.  S.,  15  U.  S.  (2  Wheaton 
221  (225),  supra. 

A  case  not  already  terminated  is  a  cause  in  fieri. 
A  judgment  that  is  intended  to  become  the  final 
judgment  is  not  per  se  final — does  not  terminate  the 
proceedings — as  long  as  any  question  has  been  pre¬ 
sented  for  decision  and  is  not  disposed  of.  Final 
judgments  are  such  as  at  once  put  an  end  to  the 
action.  Snell  v.  Bridgewater,  etc.,  71  Mass.  296 
(300). 

“  A  decree  is  final  which  disposes  of  all  questions 
presented  for  decision  in  a  cause,  ”  etc.  S pitman  v. 
Gilpin,  25  S.  E.  1004  (1007),  93  Va.  698. 

Proceedings  in  which  a  final  judgment  has  been 
rendered  and  a  motion  for  new  trial  thereafter  filed 

mjA  '  * 

remain  in  fieri,  unless  and  until  the  motion  for  a 
new  trial  is  overruled.  Watson  v.  Ma/yberry,  49 
Pac.  479  (481)  ;  15  Utah,  265. 
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If  the  motion  for  new  trial  is  granted,  the  pro¬ 
ceedings  remain  in  fieri.  McNamara  v.  Minnesota 
Central,  etc.,  12  Minna.  388  (394). 

A  case  in  which  judgment  has  been  rendered  and 
thereafter  a  motion  has  been  made  to  set  aside  the 
judgment,  is  not  “finally  disposed  of.”  It  remains 
in  fieri,  unless  and  until  the  motion  to  set  aside  * 
shall  be  overruled.  Lloyd  v.  Spurrier,  72  N.  W. 
(Iowa)  688. 

If  the  motion  shall  be  sustained  and  the  judg¬ 
ment  set  aside,  the  cause  remains  in  fieri — as  though 
the  judgment  if  dismissed  had  not  been  rendered. 
Masten  v.  Indiana,  etc.,  43  N.  E.  981;  19  Indiana 
Appellate,  633. 

The  allegations  of  the  petition  herein  affirma¬ 
tively  show  that  the  cause,  Docket  No.  540,  Federal 
Trade  Commission  against  The  Royal  Baking 
Powder  Company,  petitioner  herein,  became  a 
proceeding  pending  by  the  issuance  of  the  com¬ 
plain  in  said  cause  and  its  service  on  respondent 
therein,  appellant  herein,  in  1923,  and  has  been 
continuously  ever  since,  and  now  is,  a  proceeding 
pending,  not  terminated — in  fieri. 

The  manifest  theory  of  the  petition  is  that  the 
Commission,  having  no  terms,  lost  its  inherent, 
absolute  power  over  its  record  with  the  day  of  its 
decision.  If  the  theory  were  sound,  it  would  give 
no  aid  to  the  appellant.  The  absolute  power  of  the 
Commission  over  its  decisions  and  record  until  the 
end  of  the  day  of  the  action  taken  is  sufficient  to 
defeat  the  contention  of  the  petitioner  herein. 
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The  facts  are  all  on  the  face  of  the  petition  and 
are  conclusive  as  a  matter  of  law,  that  said  cause 
has  been  continuously,  and  now  is  a  proceeding  in 
fieri,  not  terminated,  undisposed  of. 

In  the  above-cited  case  of  Lloyd  v.  Spurrier,  72 
N.  W.  (Iowa)  688,  it  was  expressly  held  that  cer¬ 
tiorari  will  not  lie  to  review  a  judgment  so  long  as 
there  is  pending  a  motion  to  vacate  the  judgment 
because  such  judgment  is  not  final — did  not  ter¬ 
minate  the  proceeding. 

If  the  proceeding  under  consideration  remained 
in  fieri  so  long  as  the  motion  to  set  aside  the  judg¬ 
ment  was  pending  and  undecided,  and  certiorari 
was  therefore  unavoidable,  clearly  certiorari  will 
not  now  lie  to  review  the  same  proceeding  after  such 
judgment  has  been  set  aside,  and  the  entire  pro¬ 
ceeding  is  open  and  pending  as  though  no  judg¬ 
ment  had  ever  been  rendered  therein. 

Perhaps  appellees  are  without  excuse  for  the 
citation  of  the  allegations  of  the  petition  and  of 
the  authorities,  to  establish  the  fact  that  the  cause 
of  Federal  Trade  Commission  against  Royal  Bak¬ 
ing  Powder  Company,  being  Docket  No.  540,  is 
still  in  fieri .  That  fact  is  manifest  on  the  face  of 
the  writ  itself.  The  writ  issued  to  appellees 
herein  formally  and  affirmatively  identifies  said 
cause,  and  the  subject  matter  of  said  writ  as  pend¬ 
ing  proceedings,  in  these  words : 

Being  informed  that  there  are  now  pend¬ 
ing  before  you  (The  Respondents)  certain 
proceedings  wherein  the  Federal  Trade  Com- 
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mission  is  complainant,  and  Royal  Baking 
Powder  Company  is  respondent,  the  same 
being  known  and  designated  as  Docket  540 
in  the  records  of  the  Federal  Trade  Com¬ 
mission.  [Etc.] 

For  the  purpose  of  the  motion  to  quash  the  writ, 
appellees  were  entitled  to  rely  on  the  facts  manifest 
on  the  face  of  the  writ. 

In  the  case  of  Everidge  v.  Berry,  93  Georgia,  760 ; 
20  S.  E.  644,  it  was  held  that  certiorari  will  not  lie 
from  a  decision  in  a  cause  pending  in  a  county 
court  before  final  determination  thereof,  though 
that  decision  is  one  involving  the  court’s  jurisdic¬ 
tion  to  entertain  the  case.  It  was  contended  that, 
if  the  decision  complained  of  had  been  correct 
under  the  law,  it  would  have  been  a  final  disposition 
of  the  case.  “A  decision  by  a  court  rightly  or 
wrongly  upholding  and  exercising  its  1  jurisdiction 
to  entertain  the  case’  leaves  the  case  pending  and 
undisposed  of,  within  the  rule  that  certiorari  will 
not  lie.” 

CONCLUSION 

It  is  respectfully  submitted  that  the  decree  of  the 
court  below  should  be  affirmed. 

Robt.  E.  Healy, 

Chief  Counsel,  Federal  Trade  Commission. 

Adrien  F.  Busick, 

Assistant  Chief  Counsel. 

Martin  A.  Morrison, 
Attorneys  for  Appellees. 
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In  the  Court  of  Appeals  of  the  District 

of  Columbia 

January  Term,  1929 
No.  4740 

Royal  Baking  Powder  Company,  appellant 

v. 

Federal  Trade  Commission  et  al.,  appellees 


SUPPLEMENTAL  BRIEF  FOR  APPELLEES 

Upon  petition  of  appellant,  the  Court  granted  to 
appellees  time  to  file  a  supplemental  brief,  with 
leave  to  appellant  to  file  an  additional  brief  within 
thirty  days  after  appellees  shall  file  such  supple¬ 
mental  brief.  In  conformity  with  such  action  of 
the  Court,  appellees  submit  the  following  as  a  sup¬ 
plemental  brief. 

It  will  be  manifest,  upon  reading  what  is  here 
submitted,  that  this  brief  is  intended  largely,  but 
not  entirely,  to  present  to  the  Court  the  very  latest 
decisions  of  the  courts  upon  the  questions  involved 
in  this  case. 

Appellees  also  present  herein  certain  earlier  de¬ 
cisions  that  are  cited  in  the  latest  decisions;  and 
also  other  earlier  decisions  to  which  a  study  of  the 

latest  decisions  clearly  lead. 

(i) 
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CONTENTIONS  OF  APPELLANT 


Appellant  suggests  that  further  proceedings  by 
the  Federal  Trade  Commission  in  Docket  No.  540 
will  deny  to  appellant  due  process  of  law ;  also  that 
the  remedy  provided  by  Section  5  of  the  Federal 
Trade  Commission  Act  is  not  adequate  in  the  sense 
that  it  bars  relief  by  injunction. 

It  has  been  already  shown  that  no  order  the  Com¬ 
mission  might  conceivably  make  will  have  any  bind¬ 
ing  force  upon  appellant.  It  would  be  merely 
“informative  and  advisory.” 

The  Commission  may  give  it  binding  force  only 
by  filing  in  a  proper  Circuit  Court  of  Appeals  a 
petition  to  enforce  such  order.  On  such  petition, 
to  which  appellant  must  be  made  a  party  defendant, 
the  Court  acquires  complete  original  jurisdiction  of 
the  entire  record  and  case  and  of  every  question 
decided  therein. 

In  such  a  proceeding,  the  statute  furnishes  to 
appellant  a  “plain,  speedy,  and  adequate  remedy 
at  law.” 

Appellant  may  take  affirmative  action  to  set  such 
order  aside  by  filing  in  such  Circuit  Court  of  Ap¬ 
peals  its  petition  to  set  such  order  aside,  making 
appellee  defendant  thereto.  On  such  petition  the 
Court  takes  the  same  complete  original  jurisdiction 
of  the  entire  record  and  case  and  of  every  ques¬ 
tion  decided  therein.  Under  such  petition  so  to  be 
filed  by  appellant  the  statute  furnishes  to  it  “a 
plain,  speedy,  and  adequate  remedy  at  law.” 
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First,  of  Due  Process  of  Law 
1.  The  right  to  institute  a  proceeding  in  court 

It  is  settled  law  that  the  right  to  institute  in  a  court 
a  proceeding  in  which  he  may  assert  his  rights  and 
protect  them  against  any  adverse  action  taken  under 
a  statute  gives  to  a  man  4 ‘due  process  of  law”  as  to 
such  adverse  action,  however  erroneous  it  may  be. 
( Coffin  Brothers  v.  Bennett,  277  U.  S.  29  (31), 
citing  Davidson  v.  New  Orleans,  96  IT.  S.  97  (104).) 

McCoy  v.  Shaw,  etc.,  277  U.  S.  302  (303),  citing 
many  decisions  of  the  Supreme  Court  of  the  United 
States  that  a  State  statute  that  gives  to  a  taxpayer 
the  right  to  pay  into  the  treasury  taxes  alleged  to  be 
illegal  and  then  file  in  a  court  an  action  at  law  to 
recover  the  amount  so  paid,  gives  to  the  taxpayer 
due  process  of  law  as  to  such  alleged  illegal  pro¬ 
ceedings  and  the  tax  wrongfully  assessed  or  levied 
therein. 

St.  Louis  and  S.  W.  By.  Co.  v.  Nattin,  Collector, 
27  Fed.  (2d)  766,  holding  that  a  State  statute  which 
gives  to  a  taxpayer  60  days  after  promulgation  of 
the  result  of  an  election  held  to  initiate  proposed 
taxation,  in  which  to  institute  proceedings  in  court 
to  assail  the  legality  thereof ;  and  gives  to  such  tax¬ 
payer  30  days  after  an  assessment  roll  is  filed  to 
bring  proceedings  in  court  to  contest  such  assess¬ 
ment,  gives  to  such  taxpayer  due  process  of  law. 
St.  Louis  and  S.  W.  By.  Co.  v.  Nattin,  Collector, 
277  U.  S.  157,  affirming  the  judgment  of  the  court 
in  Fed.  (2d)  766,  the  case  last  above  cited. 
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The  same  question  is  by  necessary  implication 
decided  in  the  same  way  in  the  late  case  of  United 
States  v.  United  States  ex  rel.,  etc.,  26  Fed.  (2d) 
1000  (1001),  Court  of  Appeals  of  the  District  of 
Columbia,  and  in  each  of  many  cases  hereinafter 
cited  as  holding  that  such  a  statute  furnishes  a 
plain,  speedy  and  adequate  remedy  at  law,  barring 
any  remedy  by  injunction.  The  same  question  is 
by  necessary  implication  decided  in  the  same  way 
in  the  case  of  Thompson  v.  Schivaebe,  22  Fed.  (2d) 
518  (519-20),  in  which  it  is  held  that  if  by  statute 
the  government  is  required  to  institute  a  proceeding 
in  a  court  against  a  man,  in  which  he  may  assert 
and  defend  his  rights,  such  statutory  negative  rem¬ 
edy  is  “plain,  speedy  and  adequate,  and  exclusive.” 

2.  The  right  to  require  the  Government  to  institute  proceedings  in 

court 

The  statutory  right  to  require  the  Government 
to  institute  a  proceeding  in  court  to  validate  its 
action  is  held  to  be  an  adequate  remedy  at  law  as 
against  all  antecedent  alleged  erroneous  or  unlawful 
proceedings  under  such  statute.  This  case  by 
necessary  implication  decides  that  such  negative 
right  constitutes  due  process  of  law  under  such 
statute. 

Appellant  has  a  clear  right  by  mere  disregard  of 
any  order  the  Commission  may  make  to  compel  the 
Commission  to  abandon  its  order  or  institute  such 
proceeding  in  court. 

The  law  of  this  case  has  long  been  clearly  settled 
against  appellant.  Had  it  been  otherwise,  the  Su- 
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preme  Court  of  the  United  States  has  taken  this 
whole  case  out  of  the  realm  of  reasonable  debate. 
Even  the  entirely  negative  remedies  provided  by 
the  Federal  Trade  Commission  Act  are  exclusive 
and  bar  injunctive  relief.  That  a  mere  right,  pro¬ 
vided  by  the  Federal  Trade  Commission  Act,  to  de¬ 
fend  against  actions  to  be  brought  in  court,  is  a 
“plain,  adequate,  legal  remedy,”  an  exclusive  rem¬ 
edy,  and  bars  injunctive  relief,  is  conclusively  set¬ 
tled  by  the  Supreme  Court  of  the  United  States. 
( Federal  Trade  Commission  v.  Claire  Furnace 
Co.,  274  U.  S.  160.)  In  that  case  the  complaint 
alleged — 

(1)  That  the  Federal  Trade  Commission  had  no 
authority  of  law  to  make  the  orders  sought  to  be 
enjoined;  (2)  that  the  Commission  was  without 
jurisdiction  of  the  subject  matters  of  such  orders; 
(3)  that  the  orders  sought  to  be  enjoined  were  in 
violation  of  the  4th  and  5tli  amendments  to  the 
Constitution  of  the  United  States. 

The  Supreme  Court  refused  to  consider  or  decide 
any  question,  except  that  the  remedies  provided  by 
the  Federal  Trade  Commission  Act  are  exclusive 
J  and  bar  injunctive  relief. 

The  defense  that  plaintiff  has  a  “plain,  adequate 
remedy  at  law”  may  often  be  waived.  The  plain- 
tiff  in  the  Claire  Furnace  case,  supra,  and  the  Fed¬ 
eral  Trade  Commission  had  joined  in  such  a  waiver. 
The  Supreme  Court  held  that  the  purpose  of  the 
Federal  Trade  Commission  Act  to  make  its  own 
(statutory)  remedies  exclusive  was  so  manifest  that 
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it  was  the  duty  of  the  Court,  on  its  own  motion,  to 
disregard  the  attempted  waiver,  to  declare  the  stat¬ 
utory  remedies  of  the  Act  exclusive,  and  to  order 
that  the  complaint  be  dismissed  for  want  of  equity. 
Such  was  the  judgment  of  the  Court. 

Second,  of  Plain,  Speedy,  Adequate  Remedy  at  Law 
1.  The  right  to  institute  a  proceeding  in  Court 

The  right  to  institute  a  proceeding  in  court  to 
assert  and  defend  one’s  rights  is  held  in  each  of  the 
cases  next  hereinafter  cited  to  constitute  a  “plain, 
speedy,  and  adequate  remedy  at  law,M  and  to  bar 
a  remedy  by  injunction.  ( Federal  Trade  Com¬ 
mission  v.  Claire  Furnace  Co .,  274  U.  S.  160,  supra ; 
Coffin  Brothers  v.  Bennett,  277  U.  S.  29  (31), 
supra ;  McCoy  v.  SJmw,  etc.,  277  U.  S.  302  (303), 
supra ,  citing: 

Tennessee  v.  Sneed,  96  U.  S.  69,  75; 

Shelton  v.  Platt,  139  U.  S.  591,  595; 

Indiana  Mfg.  Co.  v.  Koehne,  188  U.  S. 
681,  686 ; 

Raymond  v.  Chicago  Traction  Co.,  207  U. 
S.  20,  39 ; 

Singer  Sewing  Machine  Co.  v.  Benedict, 
229  U.  S.  481-487 ; 

Union  Pac.  R.  R.  Co.  v.  Weld  County,  247 
U.  S.  282,  285. 

See  also  St  Louis  &  S.  W.  Ry.  Co.  v.  Nattin,  27 
Fed.  (2d)  766,  citing  Davidson  v.  New  Orleans,  96 
U.  S.  97  (104)  ;  St.  Louis  and  S.  W.  Ry.  Co.  v.  Nat¬ 
tin,  277  U.  S.  157  (159),  affirming  in  all  things  the 
case  last  above  cited 
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2.  The  right  to  compel  the  Government  to  institute  a  proceeding  in 

court 

The  right  to  compel  the  Government  to  institute 
a  proceeding  in  court  in  which  a  man  may  assert 
and  defend  his  rights  has  not  only  been  held  to  be 
a  “remedy,”  but  it  is  held  to  be  a  “plain,  speedy, 
and  adequate  remedy  at  law,”  barring  any  right 
to  relief  by  injunction.  ( Federal  Trade  Commis¬ 
sion  v.  Claire  Furnace,  etc.,  274  U.  S.  160,  supra ; 
Thompson  v.  Schwaehe,  22  Fed.  (2d)  518  (519- 
20),  supra;  in  re  C.  I.  T.  Corporation,  28  F.  (2d) 
50  (52).) 

3.  The  statutory  remedy  must  be  pursued,  though  action  be  taken  by 

a  tribunal  after  its  jurisdiction  has  terminated 

It  is  asserted  (erroneously)  that  in  the  instant 
case  the  Federal  Trade  Commission  dismissed  the 
case,  Docket  540,  thereby  exhausting  its  jurisdiction 
to  take  any  action  in  that  case.  If  that  were  true, 
the  statutory  remedy  would  still  be  available  to  ap¬ 
pellant,  and  appellant  would  still  be  required  to 
pursue  it,  and  would  thereby  be  barred  from  relief 
by  injunction. 

This  exact  question  was  decided  in  the  late  case  of 
V.  S.  v.  U .  S.  ex  rel,  26  F.  (2d)  1000  (1001),  decided 
by  this  Court. 

The  case  grew  out  of  a  petition  for  writ  of  man¬ 
damus,  but  the  sole  question  at  issue  was  the  appli¬ 
cability  and  adequacy  of  the  statutory  remedy. 

The  Board  of  Appeals  had  attempted  to  reverse 
its  prior  valid  decision  after  such  decision  had  be- 
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come  final  beyond  recall,  and  the  jurisdiction  of  the 
Board  had  been  completely  exhausted. 

The  taxpayer  sought  relief  against  such  “juris¬ 
dictional”  error  by  injunction.  The  Government 
asserted  that  the  plaintiff  was  limited  to  the  remedy 
provided  by  the  statute,  to  wit,  to  pay  the  tax  un¬ 
lawfully  assessed  and  bring  action  to  recover  the 
amount  so  paid. 

The  question  at  issue  was  thus  stated  by  the 
court : 

It  is  elemental  that  the  extraordinary  writ 
of  mandamus  can  not  be  invoked  in  an  action 
where  there  exists  an  adequate  remedy  at 
law.  (Page  1001.) 

The  decision  cited  by  the  court  in  support  of  its 
decision  was  based  upon  a  petition  for  injunction 
against  a  tax  alleged  to  be  illegal  ( Snyder  v.  Marks , 
109  U.  S.  189,  193) — which  case  turned  upon  the 
identical  point  above  set  out. 

This  Court  held  that  such  statutory  remedy  is 
applicable  and  constitutes  an  adequate  remedy  at 
law,  even  against  “jurisdictional”  error — the  un¬ 
deniable  previous  exhaustion  of  power  under  the 
terms  of  statute. 

The  remedy  thus  accorded  is  so  completely 
established  and  has  so  frequently  been  up¬ 
held  by  the  courts  that  no  question  remains 
as  to  its  adequacy  in  furnishing  relief  to  the 
taxpayer.  (Page  1001.)  (Italics  supplied.) 

That  any  remedy  appellant  may  be  entitled  to 
have  upon  the  facts  alleged  in  its  petition  or  com- 
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plaint  in  the  instant  case,  must  be  found  by  follow¬ 
ing  the  provisions  of  Sectioji  5  of  the  Federal  Trade 
Commission  Act,  is  by  the  decisions  of  the  courts 
settled  beyond  controversy. 

The  above-cited  decision  of  this  court  is  abund¬ 
antly  sustained  by  cases  cited  in  appellee’s  original 
brief.  They  make  it  clear  that  a  party  may  proceed 
only  as  by  statute  provided  and  at  such  stage  of  a 
proceeding  as  is  prescribed  by  statute.  The  juris¬ 
diction  of  a  court  of  equity  may  not  be  invoked  by  a 
complaint  for  injunctive  or  other  relief  on  other 
than  the  statutory  terms  and  conditions,  by  alleging 
either — 

(1)  That  the  tribunal  has  under  the  statute  no 
jurisdiction  of  the  subject  matter  on  which  it  is 
taking  action.  ( U .  S.  v.  Illinois  Central  Railroad 
Co.,  244  U.  S.  82  (86) ;  Federal  Trade  Commission 
v.  Claire  Furnace  Co.,  etc.,  274  U.  S.  160,  supra.) 

(2)  That  the  statute under  which  the  tribunal  is 
taking  action  is  unconstitutional  and  void.  ( Pitts¬ 
burgh,  etc.,  v.  Interstate  Commerce  Commission, 
280  Fed.  1014  (1015).) 

(3)  That  the  orders  sought  to  be  enjoined  violate 
the  4th  and  5th  Amendments  to  the  Constitution, 
and  are  void.  ( Federal  Trade  Commission  v. 
Claire  Furnace  Co.,  etc.,  274  U.  S.  160,  supra. 

(4)  That  the  tribunal  has  once  taken  final  action 
and  exhausted  its  rightful  power,  that  such  tri¬ 
bunal  has  unlawfully  and  without  right  pretended 
to  reopen  the  case  involved,  and  has,  therefore,  no 
jurisdiction  to  take  further  proceedings  in  the  mat- 
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ter.  ( N .  Y .,  Out.  and  Western  Railroad  Company 
v.  Interstate  Commerce  Commission ,  14  F.  (2d) 
850.) 

In  the  case  last  cited  the  court  used  these  words : 

It  is  quite  true  that  the  petitioner  here 
asserts  a  complete  lack  of  lawful  power  in  the 
Commission  to  make  the  order  complained 
of.  But  that  was  exactly  the  case  in  U nited 
States  v.  Illinois  Central,  244  U.  S.  82,  37 
S.  Ct.  584,  61  L.  Ed.  1007.  Yet  it  was  there 
held  on  the  authority  of  Procter  v.  United 
States,  225  U.  S.  282,*  32  S.  Ct.  761,  56  L.  Ed. 
1091,  that,  although  the  statute  says  that 
suits  may  be  brought  to  annul,  etc.,  ‘‘any 
order  of  the  Interstate  Commerce  Commis¬ 
sion,’ ’  that  does  not  mean  every  order  of  the 
Commission,  but  only  those  mandates  which 
compel  “the  doing  or  abstaining  from  doing 
of  acts  embraced  by  a  previous  affirmative 
command  of  the  Commission.”  Therefore, 
orders  relating  to  practice  or  procedure 
could  not  be  made  the  subject  of  suits  like 
this  one.  (Pages  850-1.)  (Italics  sup¬ 
plied.) 

In  cases  which  seek  to  invoke  the  general  equity 
power  of  the  courts,  the  decisions  not  only  sustain, 
but  compel,  the  decisions  above  cited. 

(1)  The  courts  will  not  review  mere  interlocu¬ 
tory  orders  of  administrative  bodies.  (Brooklyn, 
etc.,  v.  U.  S.,  28  F.  (2d)  634  (637),  citing  U .  S .  v. 
Los  Angeles,  etc.,  273  U.  S.  299  (314).) 

(2)  The  courts  will  not  review  administrative 
“orders  relating  to  practice  or  procedure.”  (N.  Y ., 
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0 .,  etc.,  v.  U.  S.,  14  F.  (2d)  850  (850-1),  citing  U.  S. 
v.  Illinois  Central,  244  U.  S.  82  (89).  An  order 
reopening  a  case,  with  or  without  rightful  power  so 
to  do,  is  an  “  order  relating  to  practice  or  proce¬ 
dure ”  ( N .  Y.,  O.,  etc.,  v.  U.  S.,  14  F.  (2d)  850 
(850-1),  supra.) 

(3)  A  complaint  in  this  case  can  not  be  so  written 
as  to  meet  the  demands  of  such  complaint  as  to  (1) 
either  want  of  an  adequate  remedy  at  law,  or  (2) 
the  allegation  of  irreparable  injury. 

REMEDY  AT  LAW 

If  appellant’s  contention  were  sound,  and  if  the 
Commission  shall  never  make  an  order  to  cease  and 
desist,  appellant  will  never  have  need  of  a  remedy. 
If  the  Commission  shall  hereafter  make  an  order 
to  cease  and  desist,  Section  5  furnishes  a  plain, 
direct,  speedy,  and  thoroughly  adequate  remedy. 

IRREPARABLE  INJURY 

Appellant  can  at  most  allege  only  that  it  will  be 
subjected  to  inconvenience,  expense,  and  liability 
for  costs  and  loss  of  public  esteem  pending  the  fur¬ 
ther  proceedings  in  Docket  No.  540.  Inconvenience, 
expense,  and  liability  for  costs  do  not  constitute 
“irreparable  loss”  within  the  meaning  of  the  rule 
under  consideration.  ( Pittsburgh ,  etc.,  v.  I.  C.  C. 
280  Fed.  1014  (1016)  ;  New  York,  etc.,  v.  U.  S.,  14 
F.  (2d)  850  (851).) 

Impairment  of  credit  does  not  constitute  such 
“irreparable  loss.”  ( Brooklyn ,  etc.,  v.  U.  S.,  28  F. 
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(2d)  634  (636),  citing  U.  S.  v.  Los  Angeles ,  etc.,  273 
U.  S.  299  (314),  and  cases  cited. 

Legally  speaking,  it  is  not  possible  for  a  com¬ 
plaint  in  relation  to  appellee’s  action  in  Docket  No. 
540  to  allege  either  want  of  an  adequate  remedy  at 
law  or  irreparable  injury. 

At  pages  73  to  76  of  Appellee’s  printed  brief  in 
this  case  it  is  asserted  that  the  order  of  dismissal 
alleged  in  appellant  ’s  petition  for  injunction  did  not 
at  any  time  “take  effect.”  Simultaneously  with 
the  making  of  such  order,  a  motion  to  vacate  such 
order  was  tendered,  filed,  recognized  by  the  Com¬ 
mission,  and  set  for  argument  at  a  fixed  future  day. 
This  pending  motion  suspended  such  order,  and 
the  case  automatically  remained  in  fieri  unless  and 
until  such  motion  was  overruled. 

Appellee  desires  to  cite  as  an  additional  authority 
in  support  of  such  contention  on  page  76  of  its  orig¬ 
inal  brief  the  recent  decision  in  Southern  Pac .  Co. 
v.  Sartoris,  27  F.  (2d)  852  (853),  and  cases  cited 
therein,  to  wit : 

Morse  v.  U.  S.,  270  U.  S.  151  (153-4) ; 

Brackett  v.  Brackett,  2  How.  (43  U.  S.) 
283  (241)  ; 

Railroad  Co.  v.  Bradleys,  7  Wall.  (74  U. 
S.)  575  (578)  ; 

Memphis  v.  Brown,  94  U.  S.  715  (718)  ; 

Kingman  v.  Western,  etc.,  170  U.  S.  675  ' 
(678)  ; 

United  States  v.  Board,  etc.,  16  F.  (2d) 
337  (339). 


Appellee  cites  also  the  following  additional  cases 
cited  in  Morse  v.  U.  S.,  270  U.  S.  151  (153-154), 
supra,  to  wit : 

Texas,  etc.,  v.  Murphy,  111  U.  S.  488  (490) ; 
Aspen,  etc.,  v.  Billings,  150  U.  S.  31 
(36-7)  ; 

U.  S.  v.  Ellicott,  223  U.  S.  524  (539) ; 
Chicago,  etc.,  v.  Basham,  249  U.  S.  164 
(167). 

CONCLUSION 

i 

It  is  respectfully  submitted  that  the  decree  of  the 
Court  below  should  be  affirmed. 

Robt.  E.  Healy, 

Chief  Counsel,  Federal  Trade  Commission, 

Adrien  F.  Busick, 

Assistant  Chief  Counsel, 
Federal  Trade  Commission, 
Martin  A.  Morrison, 

Attorneys  for  Appellees. 


